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5  CASES  IN  THE  SUPEEME  COURT. 

May  YB.  Rumney. 

isting  institution,  and  takes  care  that  it  receives  no  prejudice 
by  the  operation  of  the  law  of  descents.  We  can  regard  it  as 
no  less  than  an  authoritative  acknowledgment  of  the  estate  in 
dower  at  the  coifimon  law,  to  which  law  we  must  refer  to 
learn  the  signification  of  the  term,  and  the  extent  of  the 
dowress'  interest."  The  judge  adds:  "Since  the  organiza- 
tion of  the  territory,  a  wife  was  dowable.  of  all  lainds  within 
it  of  which  her  husband  was  seized  at  any  time  during  the 
coverture."  This  opinion  of  Judge  Lai^e  appears  to  be  quite 
conclusive  upon  this  subject. 

In  addition  to  this  judicial  construction  of  the  or- 
[5*]  dinance,  we  find  provisions  *in  the  Woodward  and  Cass 
codes  of  laws,  adopted  in  the  territory  of  Michigan  soon 
after  the  organization  of  the  territory,  and  in  subsequent  codes, 
requiring  the  wife  to  unite  with  the  husband  in  the  sale  of 
i^al  estate,  and  declaring  the  manner  in  which  she  should  be 
barred  of  her  dower,  which  shows  the  construction  put  upon 
the  ordinance  by  our  earliest  law  makers.  See  Woodward 
Code,  1805,  pp.  53,  81;  Laws  1820,  pp.  30,  158;  Laws  1827, 
pp.  65,  259;  Laws  1833,  pp.  264,  332.  Thus  we  have  a  legis- 
lative and  judicial  construction  of  this  clause  in  tiie  ordinance 
which  seems  to  establish  its  true  meaning  to  be  (as  at  common 
law),  that  the  wife  is  entitled  to  be  endowed  for  her  natural 
life  of  the  third  part  of  the  lands  whereof  her  husband  was 
seized,  either  in  law  or  in  deed,  at  any  time  during  the  cover- 
ture.   4  Kent's  Com.  35;  Park  on  Dower,  5. 

So  highly  (says  Judge  Kent)  was  the  law  of  dower  esteemed, 
and  so  anxious  were  our  forefathers  to  secure  its  undisputed 
establishment,  that  in  its  modern  sense  and  enlarged  extent, 
as  applying  to  all  lands  of  which  the  husband  was  seized  dur- 
ing the  coverture,  it  was  incorporated  amongst  the  provisions 
of  Magna  Charta,  and  it  has  continued  in  the  English  law  to 
the  present  time;  and  with  some  modifications  it  has  been 
everywhere  adopted  as  part  of  the  municipal  jurisprudence  of 
the  United  States.     4  Kent's  Com.  36. 

To  the  consummation  of  the  title  to  dower  three  things  are 
requisite,  viz. :  marriage,  seizin  of  the  husband,  and  his  death. 
12 


JAIfUART  TEEM,  1847.  6 

May  vs.  Rumney, 

4  Kent's  Com.  36.  The  concurrence  of  the  two  former  cir- 
cnmstances  is  properly  the  groundwork  of  the  title  of  which 
the  death  of  the  husband  is  the  consummation.  4  Kent's 
Com.  36;  Park  on  Dower,  7.  From  the  period  when  the  hus- 
band dies,  the  incipient  title  which  existed  in  the  wife  during 
the  coverture  becomes  consummated  and  perfected,  and  her 
right  of  action  to  obtain  the  fruits  of  that  title  commences. 
Park  on  Dower,  247. 

At  common  law/  it  was  competent  for  the  heir  to  assign  the 
widow's  dower  on  the  death  of  the  husband,  but  if  it  was  not 
assigned  she  had  certain  remedies.  She  had  no  right  of  entry 
until  the  dower  was  assigned  to  her,  and  she  could  not  main- 
tain a  possessory  action.  The  legal  remedy  to  enforce  an  as- 
signment of  dower  by  writ  of  dower,  unde  nihil  habet^  or 
writ  of  right  of  dower,  brought  against  the  tenant  of  the  free- 
hold, upon  which,  if  she  obtained  judgment,  dower  was 
as*8igned.  She  might  then  proceed'  to  recover  posses-  [6*] 
sion  by  ejectment.     Park  on  Dower,  283. 

No  demand  of  dower  was  necessary;  the  right  of  action 
was  perfect  without  it;  and  the  widow,  by  failing  to  make  de- 
mand, lost  her  portion  of  the  profits  of  the  estate  previous  to 
the  demand.  Park  on  Dower,  288;  7  Cow.  288;  6  Johns. 
295.  Thus  stood  the  rights  and  remedies  of  the  widow,  in 
reference  to  dower,  at  the  common  law. 

By  an  act  of  the  governor  and  judges  of  the  territory  of 
Michigan,  passed  February  26,  1821  (Laws  1833,  p.  38T,  §40), 
all  the  common  law  remedies  for  the  recovery  of  dower  were 
abolished.  It  is  insisted  by  the  defendants  that  this  statute 
gives  the  writ  of  right  instead  thereof.  By  an  act  of  the  legis- 
lative council  (Laws  1833,  p.  332,  §  1),  it  was  provided  "that 
if  the  heir  or  other  person  having  the  next  immediate  estate 
of  inheritance  should  not  within  one  month  set  out  to  the 
widow  of  the  deceased  her  dower,  etc.,  then  such  widow  might 
sue  for  and  recover  the  same  by  writ  of  dower  brought  against 
the  tenant."  The'remedy  provided  by  this  act  is  substantially 
the  same  as  the  common  law  remedy  by  writ  of  dower,  which 
was  in  the  nature  of  a  real  action.  The  form  given  in  the  stat- 
ic'. 
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• 

utes  seems  designed  to  embrace  a  declaration  in  substance,  as  at 
common  law.  The  difference  is,  the  declaration  or  complaint 
is  contained  in  the  writ,  and  the  common  law  proceeding  is  in 
other  respects  somewhat  simplified.  This  act,  and  the  act  of 
February,  1821,  continued  in  force  until  repealed  by  the  Re- 
vised Statutes  of  1838. 

Defendants'  counsel  insist  that  this  action  is  barred  by  the 
statute  of  limitations  of  November  5, 1829  (Laws  1833,  p.  408), 
the  first  section  of  which  provides,  "  that  no  writ  of  right  or 
other  real  action,  no  action  of  ejectment  or  other  possessory 
action,  of  whatsoever  name  or  nature,  shall  hereafter  be  sued, 
prosecuted  or  maintained  for  the  recovery  of  any  lands,  tene- 
ments or  hereditaments,  if  the  cause  of  action  has  now  accrued, 
unless  the  same  be  brought  within  ten  years  after  the  passing 
of  this  act,  any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." 

.This  statute  seems  to  be  broad  enough  to  cover  all  possible 
remedies  for  the  recovery  of  an  interest  in  lands,  and  yet  it 
does  not  in  terms  enumerate  the  action  of  dower  provided  by 
the  acts  to  which  I  have  referred.  It  becomes  necessary,  there- 
,fore,  to  determine  whether  the  nature  of  the  widow's 
[7*]  right,  and  the  remedy  provided  for  the  recovery  *of 
dower,  previous  to  the  revised  statutes  of  1838,  were 
such  as  to  bring  them  within  this  statute. 

From  an  examination  of  the  English  and  American  statutes 
of  limitations,  and  the  decisions  upon  them,  it  will  be  found 
that  the  rights  of  widows  to  dower  have  been  highly  favored. 
It  has  been  fully  established  in  England  by  a  uniform  course 
of  decisions,  and  in  most  of  the  United  States,  that  the  wife's 
remedy  by  action  for  her  dower  is  not  within  the  ordinary 
statutes  of  limitations.  Wells  v.  Beall,  2  Gill.  &  Johns.  468; 
3  Kent's  Com.  3d  ed.  70,  in  note;  Swift's  Dig.  ed.  1822,  p. 
85 ;  Barnard  v.  Edwards^  4  N.  H.  109 ;  Spencer  v.  Weston^ 
1  Dev.  &  Bat.  213;  Guthrie  v.  Owen,  10  Terg.  339;  and  yet 
if  we  examine  some  of  the  American  statutes,  it  will  be  found 
they  are  as  broad  and  comprehensive  as  the  statutes  under 
consideration.  It  will  also  be  seen  that  the  reasons  why  the 
14 
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action  for  dower  is  held,  not  to  be  within  the  Btatntes,  are, 
that  the  action  for  the  recovery  of  dower  is  not  expressly 
named  —  that  no  implication  can  be  raised  against  such  ac- 
tion on  account  of  the  favor  with  which  courts  have  regarded 
the  widow's  rights,  and  because  the  peculiar  nature  of  the 
right,  and  the  general  object  of  such  statutes,  is  such  as  to  ex- 
empt this  action  from  their  influence. 

The  English  statute  of  32  Hen.  VIII,  ch.  2,  applies  only  to 
cases  where  the  demandant  counts  only  upon  his  own  seizin  or 
that  of  his  ancestor.  In  A.ngell  on  Limitations,  p.  33,  it  is 
stated  that  this  statute  extends  not  only  to  writs  of  right,  but 
also  to  all  other  writs  in  the  nature  of  a  writ  of  right,  in 
which  the  demandant  must  allege  a  seizin,  and  in  which  he 
seeks  to  recover  a  hereditament.  But  it  does  not  extend  to 
cases  where  the  demandant  does  not  count  upon  the  seizin  of 
himself  or  his  ancestor,  as  in  the  writ  of  right  of  dower.  In 
Bro.  reading  on  this  statute,  it  is  said  a  woman  brought  a 
writ  of  dower  of  the  seizin  of  her  husband  sixty  years  past. 
The  action  lyeth  because  that  is  not  of  her  ancestor  or  prede- 
cessor, neither  is  it  in  an  action  possessorie,  and  it  is  not  pro- 
hibited by  the  statute.  Appendix  to  Angell  oa  Lim.,  55.  In 
Park  on  Dower,  pp.  311,  342,  it  is  stated  that  no  statute  of  li- 
mitations has  prescribed  any  period  for  bringing  a  writ  of 
dower. 

Chancellor  Kent  (4  Kent's  Com.  61)  lays  down  the  gen- 
eral doctrine  that  the  widow  cannot  enter  for  her  dower  un- 
til it  is  assigned  to  *her,  nor  can  she  alien  it.  It  is  a  mere  [8*] 
chose  in  action,  and  cannot  be  sold.  She  has  no  estate 
in  the  lands  until  assignment.  The  special  verdict  in  this 
case  finds  the  fact,  *'  That  said  widow's  dower  in  said  prem- 
ises has  never  been  madej  assigned  or  recovered.^^  That  the 
widow  cannot  enter  for  her  dower  is  affirmed  in  the  following 
American  authorities:  1  Teate8,425;  9  Mass.,  13;  4  id.,  388; 
7  Johns.  247;  17  id.  167;  20  id.  411;  5Munf.  346;  16  Mass. 
193;  and  that  the  statute  of  limitations  does  not  run  against 
dower  until  such  assignment  is  made  is  clear,  from  the  same 

authorities. 
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But  it  is  insisted  that  oar  statute  is  more  extensive  than  the 
English  statutes  of  Hen.  YIII,  and  21  Jas.  I,  ch.  16,  upon 
which  the  English  decisions  are  made  —  that  it  is  not  limited 
to  a  right  of  entry  or  possession,  but  extends  to  the  right  of 
action.  The  following  statutes  are  similar  to  our  own,  and 
are  quite  as  broad  and  comprehensive.  The  statute  of  North 
Carolina  provides  "  That  no  persons  nor  their  heirs,  which  shall 
hereafter  have  any  right  or  title  to  landsj  etc.,  shall  enter  or 
make  claim  but  within  seven  years  next  after  his  or  their 
right  or  title  which  descends  or  accrues^  and  in  default  there- 
of shall  be  utterly  excluded  from  entry  or  claim  thereafter." 
In  that  state  it  has  been  decided  that  a  widow's  right  of  dower 
is  not  subject  to  the  statute  of  limitations  until  after  it  is  as- 
signed. 

The  Georgia  statute  of  limitations  enacts,  ^^  That  all  writs 
of  formedon  etc.  (enumerating  those  of  21  Jas.  I),  or  any  other 
writ,  suit  or  action  whatsoever,  at  any  time  hereafter  to  be  sued 
or  brought  by  means  of  any  title  or  caiLse  hereafter  accrued, 
etc.,  shall  be  sued  and  taken  within  seven  years  next  after  the 
passing  of  this  act,  or  after  the  title  or  cause  of  action  shall  or 
may  descend  or  accrue  to  the  same,  and  that  no  person  or 
persons  that  now  hath  or  have,  or  which  hereafter  may  have, 
any  right  or  title  of  entry  into  any  lands,  etc.,  shall  at  any 
time  hereafter  make  any  entry  but  in  seven  years."  This 
statute  is  surely  as  comprehensive  as  ours,  and  does  not  con- 
template solely  the  case  of  a  seizin  which  once  existed,  and 
from  which  the  statute  is  to  run.  The  supreme  court  of 
Gteorgia,  in  the  case  otWakeman  v.  Boache,  1  Dud.  123, 
which  was  an  action  for  the  recovery  of  dower,  in  which  the 
statute  was  plead,  say:  "These  words  (referring  to  the  first 
part  of  the  section  above  quoted)  would  seem  sufficiently  com- 
prehensive to  embrace  every  r&inedy^  and  unless  the  case 
[9*]  of  dower  *is  excepted  because  of  its  own  distinguishing 
peculiarities,  it  must  be  included.  Every  title,  as  it  ac- 
crues, carries  with  it  and  confers  on  him  in  whom  it  is  in- 
vested, a  right  to  reduce  the  same  to  possession  by  entry.  In 
this  respect  the  title  of  dower  is  peculiar,  and  forms  an  ex- 
16 
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ception.  It  is,  as  Park  observes,  the  onVy  probable  case  in 
which  a  coTnplete  title  does  not  confer  the  riglU  to  reduce  tbe 
same  to  possession  by  entry,  ^lie  title  of  the  widow  to  be 
endowed  is  not  of  an  undivided  third  of  the  entirety,  but  of  a 
tliird  part  in  severalty;  until  that  third  part  is  ascertained 
and  assigned  by  metes  and  bounds^  she  has  no  right  of  entry. 
Upon  what  would  she  enter?  An  undivided  third?  She  is 
not  a  tenant  in  common,  and  therefore  this  cannot  be.  Be- 
fore the  assignment  of  dower,  her  right  rests  7nereh/inactionj 
and  until  that  right  is  reduced  to  certainty  by  the  ascertain- 
ment of  her  third  part  in  severalty,  there  is  nothing  upon 
which  she  can  enter,  or  which  she  may  reduce  to  possession. 
Upon  this  subject,  the  authorities  are  conclusive."  The  court 
further  remark:  If,  however,  the  statute  should  be  held  to 
operate  as  a  bar  to  the  enforcement  of  a  mere  rights  unattend- 
ed by  a  right  of  entry  to  be  aflected  by  it,  there  is  neverthe- 
less an  insuperable  difficulty  in  the  court^s  mind  to  the  opera- 
tion of  it  in  this  case.  There  is  a  continuity  of  title  from  the 
husband  to  the  wife.  After  assignment  she  is  in  by  relation 
from  the  death  of  the  husband.  The  intermediate  entry  and 
seizin  of  the  heir  between  the  death  of  the  husband  and  seizin 
is  not  adverse,  and  does  not  disturb  the  continuity  of  title. 
Coke  says,  the  law  adjudgeth  no  inesne  seizin  between  the 
husband  and  wife.  Park  on  Dower,  156,  340.  The  assign- 
ment is  considered  as  proceeding  from  and  made  by  the  hus- 
band, and  this,  notwithstanding  the  estate  is  created  by  opera- 
tion of  law,  without  regard  to  the  will  of  the  husband,  and 
notwithstanding  the  intermediate  estate  of  the  heir.  It  is  pb- 
vious  from  these  principles,  that  the  right  of  action  to  have 
an  assignment  of  dower  does  not  result  from  any  adverse 
right  of  possession  in  the  heir  or  feoffee^  and  as  a  consequence, 
says  Park,  the  mere  possession  of  the  heir  or  feoffee  can  never 
become  a  bar  to  the  title  of  the  wife.  A  possession  under  a 
claim  or  color  of  title,  to  he  a  good  bar  under  the  statute,  must 
be  founded  on  an  adverse  right  of  possession;  and  an  adverse 
possession  will  be  negatived  when  the  parties  claim  un- 
der the  same  title^  or  when  the  possession  of  *one  party  [10*] 
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is  consistent  with  the  title  o£  the  other  party.  Adams  on 
Eject.  48.     The  conrt  gave  judgment  for  the  demandant. 

The  Kevised  Statutes  of  Massachusetts,  ch.  119,  §  1,  provide 
"That  no  person  shall  commence  an  action  for  the  recovery 
of  any  lands,  nor  shall  make  any  entry  thereupon,  unless  within 
twenty  years  after  the  right  to  make  such  entry  or  bring  such 
action  first  accrued,  or  within  twenty  years  after  he,  or  those 
from,  by,  or  under  whom  he  claims^  shall  have  been  seized  or 
possessed  of  the  premises,  except  as  hereinafter  provided.'' 
In  the  case  of  Parker  v.  Obear^  7  Met.  24,  a  writ  of  dower 
was  brought.  The  tenant  derived  his  title  to  the  premises 
£*om  the  husband  of  the  demandant,  through  Joseph  Parker, 
deceased,  and  he  relied  upon  the  above  recited  statute  of  lim- 
itations as  a  bar  to  the  action.  The  court  say,  ^'  the  language 
of  the  statute  is  very  broad.  That  a  writ  of  dower  is  a  writ 
for  the  recovery  of  lands,  and  taking  the  language  of  the  stat- 
ute without  any  qualification,  it  would  seem  to  be  a  bar." 
And  after  referring  to  and  commenting  upon  some  of  the 
authorities  above  cited,  the  court  say^  "  We  are  clear  that  the 
statute  of  limitations  was  made  with  another  purpose,  and 
however  broad  the  general  words  may  be,  they  are  not  appli- 
cable to  claims  for  dower." 

In  New  York,  in  the  case  of  Hogle  v,  Stewart^  8  Johns. 
104,  which  was  an  action  for  dower,  the  facts  were  shortly 
these.  The  writ  was  returnable  Nov.  Term,  1808.  The  de- 
mandant was  married  to  John  Hogle  before  the  revolutionary 
war.  He  was  seized  of  the  demanded  premises  when  he  died 
in  1777,  and  Elizabeth  his  wife  continued  a  widow.  Hogle 
was  duly  attainted  for  adhering  to  the  €giemies  of  the  state,  in 
the  late  war.  The  commissioners  of  forfeiture  sold  the  prem- 
ises in  which  dower  was  demanded  to  one  Henry,  who  con- 
veyed to  the  tenant  who  held  them  ever  after.  One  of  the 
provisions  of  the  act  of  attainder  was,  "  that  no  person,  etc., 
who  now  have,  or  shall  or  may  hereafter  have,  any  estate, 
right,  title,  claim  or  demand,  to  any  lands,  etc.,  supposed  to 
have  been  forfeited,  etc.,  and  which  have  been  heretofore 
granted  or  conveyed  to  any  person,  etc.,  shall,  after  the  expira- 
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tion  of  five  years  from  and  after  the  passing  of  this  act,  etc., 
prosecute,  sue,  or  maintain  any  action  or  suit  at  law,  for  the 
recovery  thereof,  agmnat  ths  right  and  title  so  granted  by  the 
people  of  this  state,  as.  above  said."  The  court  say, 
"  No  action  shall  be  prosecuted  or  main*tained,  after  [11*] 
the  expiration  of  five  years,  against  the  right  and  title 
granted  by  the  commissioners;  the  right  of  dower  is  neither 
adverse  to  the  right  forfeited,  nor  is  it  against  the  right  and 
title  granted  by  the  state,  but  is  in  concurrence  with  both. 
The  seizin  of  the  purchaser  from  the  state  is  derived  from 
the  husband,  and  is  a  continuation  of  that  seizin  upon  which 
the  claim  of  dower  is  founded."  Spencer  dissented.  Kent, 
Thompson,  Yates  and  Van  Ness  concurred  in  the  opinion  given 
as  that  of  the  court.  In  the  case  cited  from  Massachusetts, 
the  court  say  the  reasons  in  this  case  of  Hogle  are  applicable 
to  the  case  before  them. 

I  do  not  find  any  decisions  in  any  of  the  states  which  give 
a  different  construction  to  their  statutes  of  limitations,  except 
a  case  in  South  Carolina,  in  1  Const.  112.  I  have  not  seen  the 
volume  containing  the  case,  but  the  court  in  the  case  of  Par- 
leer  V.  Ohear,  in  speaking  of  it,  say,  the  court  held  that,  "  the 
statute  of  limitations  of  that  state  was  a  bar  to  the  claim  for 
dower,  unless  prosecuted  within  five  years."  But  the  decision 
was  principally  grounded  on  the  express  words  of  the  statute, 
and  the  court  were  not  unanimous  in  their  opinion,  and  the 
English  decisions  there  referred  to  relate  to  a  case  of 
alienation  by  fine,  with  proclamations.  Stat.  4  Hen.  VII, 
eh  24. 

The  statute  of  South  Carolina  provides:  "If  any  person  to 
whom  any  right  or  title  to  lands,  tenements  or  hereditaments 
shall  descend  or  come,  do  not  prosecute  the  same  within  five 
years  after  such  right  or  title  accrued,  then  he,  she,  or  they 
shall  be  forever  barred  to  recover  the  same."  Brevoid,  Justice, 
says.  It  is  true  dower  is  favored  in  law,  and  the  act  of  limita- 
tions, being  in  restraint  of  the  common  law,  is  to  be  constiAied 
strictly,  but  it  is  equally  true  that  the  act  of  limitations,  in 
this  state,  plainly  and  certainly  limits  the  right  of  action  to 
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recover  the  posseBsion  of  lands  to  five  years  after  the  right  of 
the  party  accmed,  descended  or  came. 

It  is  well  settled  as  a  principle  of  law,  that  there  must  be  an 
adverse  possession  before  the  statute  of  limitations  can  com- 
mence to  run.  8  East,  248;  2  Bos.  &  Pul.  542;  1  DalL  67;  1 
Gaines,  394;  1  Johns.  156;  2  id.  230;  1  Wash.  8T;  4  Oranch, 
867. 

In  Blanchard  on  Limitations,  pp.  9,  13,  it  is  stated  that 
^  these  statutes  of  limitations  never  run  aginst  a  man  whilst 
he  continues  in  the  seizin,  therefore^  to  make  the  length 
[12*]  of  possession  a  har  under  them,  *it  must  be  a  possession 
adverse  to  and  inconsistent  with  the  title  of  the  true 
owner."  "  And  though  the  owner  be  out  of  possession,  the 
statute  only  begins  to  operate  from  the  time  of  rifi:ht  to  enter 
accruing."  Lord  Mansfield,  also,  in  the  case  of  Fairchild  v. 
Stockton^  asserts  the  same  doctrine.  The  widow  is  not  a  joint 
tenant  nor  tenant  in  common  with  the  heir,  devisee  or  grantee. 

Then  is  the  title  and  possession  of  the  defendant  in  this  case 
adverse  to  that  of  the  demandant?  If  not,  it  is  not  perceived 
how  the  plaintiff's  action  can  be  defeated.  Park,  in  his  treatise 
on  dower,  p.  153  (335),  says,  "  Although  a  title  of  dower  is  for 
most  purposes  nothing  more  than  a  right  of  action,  and  con- 
sequently transferable  in  no  other  mode  than  by  release  to  the 
terretenant  by  way  of  extinguishment,  yet  it  differs  from  all 
other  mere  rights  of  action  in  not  being  the  result  of  any  adr- 
verse  jus  possessionis  acquired  by  the  heir  or  feoffee^  and  as  a 
consequence,  the  possession  of  the  heir  or  feoffee  can  never  be- 
come a  bar  to  the  title  of  the  wife." 

It  would  seem,  then,  from  an  examination  of  the  statutes 
and  authorities  on  this  subject  in  England  and  many  of  the 
United  States,  that  the  right  of  dower  is  unlike  any  other  right 
to  land  known  to  the  law,  and  that  its  peculiar  nature  is  such 
as  to  exempt  it  from  the  operation  of  all  general  statutes  of 
limitations,  however  broad  and  comprehensive,  in  which  this 
action  is  not  named  or  by  unavoidable  implication  included. 
Those  statutes  apply  as  a  bar  to  those  persons  whose  right  of 
entry  is  lost  by  their  own  laches,  or  by  the  laches  of  those  un- 
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der  whom  they  elaim,  but  the  widow  has  no  right  of  entry. 
Independent  of  the  favor  with  which  courts  are  bound  to  re- 
gard the  right  of  dower,  it  is  such  that  the  possession  of  the 
heir  or  purchaser  cannot  be  adverse  to  the  claim  of  the  widow. 
The  estate  of  the  widow  arises  by  operation  of  law,  and  is  not 
created  by  grant.  And  as  the  lands,  when  held  by  the  hus- 
band, are  subject  to  the  inchoate  or  incipient  rights  of  the  wife, 
if  the  husband  deed  them,  the  purchaser  takes  them  in  the 
same  way,  subject  to  the  same  legal  incidents,  of  which  they 
cannot  be  divested,  except  by  the  act  of  death  of  the  wife. 
The  purchaser  enters  into  possession,  not  under  a  full  and  per- 
fect title,  but  under  a  title  subject  to  the  dower  of  the  wife, 
with  which  his  title  well  consists,  and  to  which  it  is  in  no  wise 
opposed. 

It  was  urged  in  the  case  of  Hogle  v,  Stewart^  that,  as 
a  purchaser  *entered  under  a  deed  from  the  state,  in  [13*] 
which  there  was  a  warranty  of  title,  the  purchaser  must 
be  considered  as  having  entered  under  a  title  adverse  to  all 
others.  But  it  was  said  by  the  court,  that  '^  it  was  true  the 
state  was  bound  to  defend  the  purchaser  of  forfeited  estates 
against  all  claims  whatsoever;  the  deeds  given  by  the  com- 
missioners of  forfeitures  were  for  an  absolute  estate,  but  as  it 
was  known  that  the  attainder  did  not  impair  the  widow's 
right  of  dower,  the  state  intended  to  indemnify  the  purchaser 
against  such  right  whenever  it  should  be  made  and  enforced." 
So  in  this  case.  It  will  not  be  said  the  purchaser  did  not 
know  he  took  the  land  subject  to  the  wife's  right  of  dower; 
and  if  there  is  a  covenant  of  warranty  in  the  deed,  in  case  of 
a  recovery  of  dower,  the  estate  of  the  deceased  husband  must 
respond  for  the  value  of  the  dower  interest  recovered  by  the 
widow  of  the  purchaser.  If  it  be  said  the  estate  may  not  be 
worth  anything,  it  may  be  replied,  the  purchaser  knowingly 
'  *  ran  his  hazard  in  this  regard. 

There  are  strong  reasons  why  the  widow  should  not  be 
oompelled,  at  the  peril  of  a  loss  of  her  rights,  to  enforce  them 
within  the  period  limited  by  the  statute  in  question;  as, 
where  the  husband  conveys  without  her  joining,  and  receives 
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the  full  value  of  the  land,  the  wife»  being  otherwise  provided 
for,  would  not  disturb  the  grantee,  unless  misfortune  befel 
her.  But  if  limited  to  ten  years,  widows  would  uniformly 
enforce  their  rights  within  that  period,  in  anticipation  of  a 
day  of  need. 

I  can  see  no  reason  why  courts  should  not  now,  as  formerly, 
look  upon  the  claim  of  dower  with  great  favor,  and  maintain 
the  truth  of  what  Lord  Coke  says  was  commonly  said,  that 
three  things  be  favored  in  law  —  l\fe^  liberty  amd  dower. 

Certified  accordingly. 


[14*]  *LooKwooD  vs.  DSAXE. 

Under  R.  S.  1838,  ejectment  mast  be  brought  against  the  person  in  actual 
possession  of  the  premises,  when  they  are  occupied  by  any  one.' 

A  verdict  in  ejectment  was  as  follows:  "The  jury  find  for  the  plaintifli 
and  that  the  plaintiff  is  entitled  to  the  possession,  during  her  life  time, 
of  the  one  undivided  third  part  of  [describing  four  eighty  acre  lots, 
according  to  the  United  States  survey],  except  so  much  of  said  two 
last  described  portions  or  parcels  of  land  as  is  contained  in  the  record 
of  the  plat  of  the  village  of  Royal  Oak,  recorded  in  record  of  deeds 
for  said  county  of  Oakland,  as  the  reasonable  dower  of  the  said 
plaintiff  in  said  premises."    Held^ 

1.  That  the  description  of  the  land  in  the  verdict  was  sufficiently 
certain,  and  that  it  would  be  good  in  a  declaration.* 

—  ^  The  present  statute  is  to  the  same  effect.  Comp.  L.  of  1871,  §  6207 ;  see 
Clark  17.  Hull,  19  Mich.  856;  Crane  v.  Seitz,  80  id.  458.  If  lands  are  un- 
occupied,  then  action  lies  against  any  person  exercising  acts  of  ownership 
or  claiming  title.  Hill  v.  Kricke,  11  Wis.  443.  As  against  one  who  records 
tax  deeds,  Knox  v.  Cleveland,  18  id.  245;  and  whose  title  will  become 
perfect  in  three  years  if  owner  be  not  in  possession,  Whitney  v.  Marshall, 
17  id.  174;  against  encroaching  wall,  McCourt  «.  Eckstein,  23  id.  153; 
between  tenants  in  common.  Yager  9.  Larsen,  33  id.  184;  as  to  proof  of 
defendant's  occupancy,  Eaton  v.  Woydt,  26  id.  883.  Same  provisions  in 
R.  S.  of  111.  ed.  of  1877  (Hurd),  p.  437,  §§  6,  7;  Stribling  t>.  Prettyman,  67 
HI.  371;  Smith  tJ.  Chicago,  Alton  &  St.  L.  R.  R.  Co.  67  id.  191.  Lies  only 
on  legal  title,  Fisher  v.  Eslamen,  68  id.  78;  Buell  «.  Irwin,  24  Mich.  145. 

—  *  For  verdict  in  ejectment  held  too  uncertain  in  description,  see  Han- 
ger V.  Grinnell,  9  Mich.  544;  description  held  sufficient,  Sceley  0.  Howardi 
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2.  That  although  the  verdict  did  not  find  defendant  wrongfully 
withheld  the  premises,  yet  that  it  was  good,  as  it  was  intelligible,  and 
no  doabt  could  arise  as  to  what  was  the  intention  of  the  jury. 

Case  reserved  from  Oakland  Circuit  Clourt;    Ejectment  for 
dower,  commenced  on  29th  May,  1844. 

On  the  trial,  one  Cooper  testified  defendant  claimed  to  be 
the  owner  of  the  land  at  the  time  the  suit  was  brought;  that 
previous  to  October,  1843,  witness  was  a  tenant  to  defendant 
of  a  part  of  the  land;  that  defendant's  brother  had  been  in 
possession  of  the  premises  since  May,  1843,  and  had  controlled 
them  ae  his  own ;  and  that  in  the  fall  of  1843,  defendant  said 
he  owned  the  property.  Several  other  witnesses  testified,  that 
at  the  time  the  suit  was  commenced,  defendant  claimed  to 
own  the  property;  but  there  was  no  testimony  showing  him 
in  actual  possession.  The  court  charged  the  jury,  that  if  they 
found  the  defendant  was  not  in  possession  of  the  premises  at 
the  time  the  suit  was  commenced,  they  must  find  for  the  de- 
fondant.  That  the  plaintiff  must  bring  the  suit  against  the 
person  in  actual  possession. 

The  jury  rendered  the  following  verdict: 

"  The  jury  find  for  the  plaintiff,  and  that  the  plaintiff  is 
entitled  to  the  possession,  during  her  lifetime,  of  the  one  un- 
divided third  part  of  the  west  half  of  the  northeast  quarter 
of  section  numbered  twenty-one,  and  east  half  of  the 
northwest  quarter  of  section  numbered  twenty-*two,  [15*J 
in  township  one  norths  of  range  eleven  east,  in  the  county 
of  Oakland  and  state  of  Michigan.  Also  the  west  half  of  the 
northwest  quarter  of  section  twenty-two,  and  the  east  half  of 

23  id.  11 ;  when  may  be  supplemented  by  parol  evidence,  Purkiss  v.  Benson, 
28  id.  538 ;  effect  of  imperfect  description  on  payment  for  improyements,  | 
King  V.  Potter,  18  id.  134;  King  «.  Harrington,  id.  213;  sufficiently  certain,  \ 
Bowman  «.  Wettig,  BQ  111.  418 ;  made  so  by  reference  ti>  other  deeds,  Russell 
«.  Brown,  41  id.  184;  as  to  place  of  beginning,  Chiuiquy  v.  Catholic 
Bishop,  41  id.  148;  in  deeds.  Charter  v.  Graham,  56  id.  19;  Everett  o. 
Boardman,  58  id.  429;  Swift  «.  Lee,  Go  id.  386;  Bybee  v.  Hageman,  66  id, 
619;  Billings  v.'  Kankakee  Coal  Co.  67  id.  489;  in  levy  on  and  marshal's 
deed  of  land,  Colcord  v.  Alexander,  67  id.  581;  description  too  uncertain 
in  complaint  in  forcible  detainer,  Schaumtoeflel  v,  Behn,  77  id.  567. 

23 


■AiCMHaMr 


16  OASES  IK  THE  SITPEEME  OOTJET. 

^ , 

Lockwood  vs.  Drake. 

the  northeast  quarter  of  section  twenty-one,  in  township  one 
north,  of  range  eleven  east,  in  said  county;  except  so  much 
o£  said  two  last  described  portions  or  parcels  of  land  as  is  con- 
tained in  the  record  of  the  plat  of  the  village  of  Koyal  Oak, 
recorded  in  record  of  deeds  for  said  county  of  Oakland,  as  the 
reasonable  dower  of  the  said  plaintiff  in  said  premises." 

Defendant  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  following  grounds:  1st.  That  the  verdict  of  the 
jnry  was  uncertain  and  indefinite  as  to  the  description  of  the 
land,  which  it  did  not  describe  with  the  certainty  required  in 
a  declaration.  2d.  That  the  verdict  was  contrary  to  the  evi- 
dence and  the  charge  of  the  court.  3d.  That  the  j  ury  did  not  find 
defendant  unlawfully  withheld  the  premises  from  the  plaintif 

Which  motion  was  reserved  for  the  opinion  of  this  court. 
Drakej  in  person. 

Hosmer^  for  plaintiff. 

By  the  Goiiriy  Wing,  J.  The  4th  section  of  chapter  2,  title 
8,  part  3,  of  the  revised  statutes  of  1838,  expressly  provides 
that  the  action  shall  be  brought  against  the  actual  occupant^ 
if  the  premises  for  which  the  action  is  brought  are  actually 
occupied  by  any  one;  and  in  such  case  the  13th  section  re- 
quires service  of  a  copy  of  the  declaration  to  be  made  on  such 
occupant.  If  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  on  the  prem- 
ises claimed,  or  claiming  title  thereto,  or  some  interest  there- 
in, at  the  commencement  of  the  suit. 

The  proof  shows  without  a  shade  of  controversy,  that  de- 
fendant's brother  was  in  the  actual  occupation  of  the  premises 
claimed  at  the  time  of  the  commencement  of  Ae  action;  that 
he  had  so  occupied  them  from  May,  1843,  and  had  controlled 
them  as  his  own.  It  is  in  proof,  that  in  the  fall  of  1843  de- 
fendant said  he  owned  the  property;  and  it  was  proved  by 
other  witnesses,  that  at  the  time  of  the  commencement  of  the 
suit,  the  defendant  claimed  to  own  the  property;  but  there 
Was  no  evidence  to  show  that  defendant  was  in  the  actual  pos- 
session. 
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*  There  appears  not  to  have  been  the  slightest  ground  [16*] 
for  the  verdict  of  the  jury  under  the  charge  of  the  court 
(which  was  undoubtedly  correct)  and  the  proof.  It  was  clearly 
contrary  to  evidence,  and  therefore  ought  to  be  set  aside. 
Suppose  judgment  was  rendered  upon  this  verdict,  could  the 
sheriff  deliver  possession  to  the  widow?  He  could  not  dis- 
turb Uie  occupant  in  his  possession,  nor  deprive  him  of  what- 
ever rights  he  might  have.  He  may  be  the  owner,  as  it  is 
said  he  controlled  the  land  as  his  own.  The  occupant  is 
prima  facie  the  owner,  and  until  he  is  made  a  party,  he  can- 
not be  ejected  by  a  judgment  against  a  person  out  of  posses^ 
sion,  claiming  title,  though  no  title  in  him  is  shown.  It  does 
not  appear  from  the  testimony  who  is  the  legal  owner  of  the 
premises.  The  law  would  have  been  satisfied  if  suit  had  been 
brought  against  the  occupant,  and  it  does  not  authorize  a  suit 
against  any  one  else,  so  long  as  there  is  an  occupant.  It  says 
such  actual  occupant  shall  be  named  defendant  in  the  declara- 
tion. On  this  ground  we  think  the  verdict  should  be  set 
aside. 

As  to  the  first  reason  alleged  for  setting  aside  the  verdict, 
we  are  of  opinion  that  the  description  of  the  land,  as  set  forth 
in  the  verdict,  is  suflSciently  definite,  and  that  it  would  have 
been  sufficient  if  so  stated  in  a  declaration.  The  numbers  of 
the  lots  are  given.  This  complies  with  the  first  requisite  of 
the  statute.  In  reference  to  the  lands  excepted  out  of  the  last 
two  lots,  it  does  not  appear  they  were  or  had  been  occupied, 
or  that  there  were  any  natural  boundaries.  The  metes  and 
bounds  are  given,  which  furnish  as  accurate  a  designation  as 
perhaps  could  be  given  without  inserting  a  long  description, 
which  probably  would  not  enable  a  surveyor  to  find  the  lines 
any  more  readily  than  he  could  from  the  description  given; 
"irf  certum  est  quod  potest  certum  fieri,^^ 

As  to  the  third  point:  The  principles  established  in  the  case 
of  Lamherton  v.  Foote^  1  Doug.  102,  would  appear  to  be  ap- 
plicable to  this  case.  The  verdict  is  intelligible,  and  no  doubt 
can  arise  as  to  what  was  the  intention  of  the  jury. 

Certified  accordingly. 
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[17*]  *BLa^eington  et  al.  vs.  Soott. 

Where  A  obtained  possession  of  the  premises  occupied  by  B,  by  knocking 
the  door  open  with  a  hammer  in  B^s  absence,  and  in  A*8  absence  B 
sooD  afterwards  reentered  by  similar  Tiolence :  Held^  that  A's  tempo- 
rary occapation  so  acquired  was  not  such  quiet  and  peaceable  posses- 
sion as  would  eoable  him  to  maintain  forcible  entry  and  detainer 
under  R.  S. 

To  sustain  a  complaint  for  unlawful  and  forcible  entry  and  detainer,  under 
R.  S.f  there  should  be  proof  of  such  acts  of  violence  as  amount  to  a 
breach  of  the  peace.  Proof  that  the  defendants  (there  being  only  two 
of  them)  repaired  alone  to  the  premises,  and  that  one  of  them  pounded 
upon  the  door  and  it  was  opened,  whereupon  they  both  entered,  is  not 
sufficient 

Note. — Violence  must  be  used  to  constitute  forcible  entry.  Davis  o. 
Ingersoll,  2  Doug.  872;  Latimer  «.  Woodward,  2  id.  368.  Entry  by 
stealth  followed  by  forcible  expulsion  of  previous  occupant  is  a  forcible 
entry.  Seitz  v.  Miles,  16  Mich.  456;  S  id.  812.  Complainant  must 
show  that  at  the  time  of  complaint  made  he  is  entitled  to  premises.  Bush 
«.  Dunham,  4  Mich.  889;  Bryan  «.  Smith,  10  id.  229.  Though  titles 
cannot  be  tried  in,  deeds  are  competent  evidence  in.  Bennett  v.  Robinson, 
27  Mich.  26 ;  Vos  v.  Dykemer,  26  id.  399.  Against  municipal  corpora- 
tion which  removes  a  private  occupant  on  pretense  of  encroachment  on 
highway.    Sheldon  v.  Kalamazoo,  24  Mich.  88d. 

—  In  Wisconsin :  Title  not  triable,  but  defendant  may  controvert  plaint- 
iflr*8  title  though  he  cannot  set  up  his  own.  Bracken  v.  Preston,  Bur.  220; 
Parrel  v.  Lamar,  1  Wis.  8;  Gates  v.  Winslow,  id.,  650.  Powers  of  justices 
of  the  peace  not  restricted,  though  title  to  lands  may  come  in  question. 
Savage  «.  Carney,  8  Wis.  162;  Jarvis  v.  Hamilton,  16  id.  574.  Party 
forcibly  dispossessed  will  be  reinstated  even  against  a  partj'  showing  clear 
title  in  himself.  Gates  «.  Winslow,  1  Wis.  650;  Eastman  v.  White,  8 
Chand.  196.  Owner  out  of  possession  cannot  bring  this  action  against  a 
trespasser  entering  peaceably.  Ferrell  v.  Lamar,  1  Wis.  8.  Lies  against  a 
city.  Rains  v.  Oshkosh,  14  Wis  372.  See  also  Cox  v.  Qroshong,  1  Pin. 
307;  Andrea  v.  Thatcher,  24  Wis.,  471. 

—  In  Illinois:  Actual  physical  violence  not  necessary.  Atkinson  «. 
Lester,  1  Scam.  407;  Mason  v.  Pinch,  id.  495;  Croff  v.  Ballinger,  18  111.! 
200;  Reeder  tj.  Purdy,  41  id.  279;  Smith  tj.  Hoag,  45  id.  250.  Defendant's 
title  immaterial.  Forbier  v.  Ballance,  5  Gilm.  41.  Either  forcible  or  ille- 
gal taking  suffices.  Robinson  tJ.  Cranmer,  5  Gilm.  218.  May  be  mt^in*^ 
tained  against  one  having  title.  Shoudy  v.  School  Directors,  82  ID.  200,^ 
Cliaracter  of  possession  required.  Hasset «.  Johnson,  48  111.  68;  Pearsoa 
«.  Herr,  53  id.  146.    But  not  against  one  entering  peaceably  and  in  good 
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Cebtiosari  to  two  justices  of  the  peace  of  the  connty  of 
St.  Clair,  to  remove  proceedings  had  before  them,  for  a  forci- 
ble entry  and  detainer. 

The  facts  appear  in  the  opinion  of  the  court. 

Van-  Dyke  &  Emmons^  for  plaintiffs  in  error. 

Bachus  for  defendant  in  error. 

JBy  the  Courts  Whipple,  J.  The  transcript  shows  that  the 
plaintiff  below  instituted  proceedings  against  Harrington  and 
Young,  under  the  forcible  entry  and  detainer  act.  The  com- 
plaint filed  with  the  justice  does  not  appear  in  the  return,  it 
having,  as  the  parties  state,  been  lost.  Enough  appears,  how- 
ever, to  show  that  the  proceedings  were  under  the  provisions 
of  the  1st,  2d  and  3d  sees,  of  ch.  5,  title  3,  part  3,  Rev.  Stat. 
The  form  prescribed  by  statute  for  the  warrant  to  be  issued, 
contemplates  that  the  substance  of  the  complaint  should  be 
inserted  therein.  The  warrant,  among  other  things,  recites 
that  Scott  was  in  the  quiet  and  peaceable  possession  of  lots 
number  three  and  twelve,  in  the  village  of  Port  Huron;  and 
that  being  so  quietly  and  peaceably  possessed,  the  said  Har- 
rington and  Toung,  with  force  and  arms,  and  with  strong 
hand  and  multitude  of  people,  made  forcible  entry  into  and 
upon  the  lands,  etc.,  and  still  do  with  strong  hand  detain  the 
same. 

Without  noticing  the  various  points  made  by  counsel  upon 
the  argument,  itwill  be  sufficient  to  consider  the  case  upon 
its  merits.  The  *evidence  shows  that  on  the  24:th  of  Octo-  [18*] 
ber,  1845,  Scott,  accompanied  by  one  FoUensby,  repaired 
to  the  premises,  and  that  the  former  demanded  of  Young  the 
keys  of  the  two  buildings  situated  thereon;  that  Young  gave  to 
Scott  the  key  of  the  bake  house,  and  upon  being  asked  where 
the  key  to  the  other  building  was,  replied  that  he  did  not 

■'  III! 

faith.  Clark  v.  Barker,  44  111.  349.  But  forcible  detainer  lies  against 
prior  vendee  who  entered  peacefully  but  refuses  to  perform.  Mansun  «. 
Stevens,  56  111.  335;  Haskins  0.  Haskins,  67  id.  446.  Evidence  of  plaint- 
iflf*8  possession,  when  sufficient.  Huftalin  tj.  Wisner,  70  111.  205;  Allen  c. 
Tobias,  77  id.  160;  Cox  v.  Cunningham,  id.  545 ;  Dunstedter  0.  Dunstedter, 
Id.  580. 
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know,  but  suppored  that  Harrington  had  it.  Young,  upon 
Being  requested  by  Scott  to  remove  some  effects  out  of  the 
building,  replied  that  he  would  not,  as  he  nothing  to  do  with 
it;  Scott  at  the  same  time  saying  that  he  wanted  possession 
of  the  building;  that  Scott  having  gone  to  the  shop  of  one 
Saunders,  soon  returned  with  some  tools,  and  with  a  hammer 
knocked  the  door  of  the  building  open.  He  then  directed 
Saunders  to  take  off  the  lock  on  the  door  and  replace  it  by  an- 
other, which  being  done,  the  door  was  locked  and  the  key 
handed  to  FoUensby  by  Scott,  with  directions  to  take  care  of 
the  premises.  FoUensby  further  testified,  that  on  the  27th 
October  following,  Harrington  and  Young  went  to  the  prem- 
ises, and  that  he  saw  Harrington  "pound  "on  the  door  of 
the  building,  which  was  opened,  and  both  then  entered.  There 
was  no  evidence  whatever  to  show  that  Scott  had  any  interest 
in  the  premises,  or  that  he  was  ever  in  the  possession  of  the 
buildings  referred  to  by  the  witnesses.  The  question  now  arises, 
whether  the  jury,  under  such  evidence,  were  authorized  to 
render  a  verdict  of  guilty  against  the  defendants.  We  think 
they  were  not.  The  evidence,  if  it  shows  anything,  proves 
conclusively  that  Scott  was  a  mere  intruder;  that  he  obtained 
possession  of  the  buildings  by  violence;  and  that  his  aetiuil 
possession,  thus  obtained,  continued  but  a  few  minutes.  Scott 
then  seeks  to  dispossess  the  defendants  and  obtain  restitution 
of  the  buildings,  by  a  proceeding  under  the  provisions  of  the 
statute  above  referred  to.  In  the  first  place,  the  allegation  in 
the  complaint  that  he  was  in  the  quiet  and  peaceable  posses- 
sion of  the  premises,  is  proved,  if  at  all,  by  the  testimony  of 
his  own  witness,  who  swears  that  this  peaceable  and  quiet 
possession  was  obtained  by  knocking  the  door  open  with  a 
hammer,  while  Harrington,  it  is  fair  to  infer  from  the  evi- 
dence, was  in  possession.  Now  it  is  very  clear,  that  a  posses- 
sion, acquired  in  this  peaceable  and  quiet  way,  does  not  con- 
stitute such  a  possession  as  would  enable  a  party  to  maintain 
trespass  under  the  facts  disclosed  in  the  return.  A  party  can 
not  make  a  possession,  thus  acquired,  the  groundwork  of 
[19*]  an  action.  If  he  could,  then  should  *we  hold  our  homes 
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by  ft  precarious  tenure.  Beside,  what  evidence  is  there 
to  maintain  the  allegation  contained  in  the  complaint,  that 
the  defendants,  with  force  and  arms,  and  with  strong  hand 
and  multitude  of  people,  made  forcible  entry,  etc.,  and  with 
strong  hand  detain,  etc.?  The  summary  proceeding  provided 
by  our  statute  is  a  substitute  for  a  proceeding  by  indictment 
in  England:  it  is  in  its  nature  a  criminal  proceeding,  and  the 
same  proof  is  required  to  convict  a  party  under  such  a  pro- 
ceeding, as  would  be  required  to  convict  him  if  indicted.  The 
language  of  the  complaint  is  not  satisfied  by  proof  that  one 
of  the  defendants  pounded  on  the  door  of  the  building;  there 
should  have  been  proof  of  such  fact  as  would  amount  to  a 
breach  of  the  peace;  there  is  an  entire  absence  of  proof  going 
to  show,  either  that  the  entry  was  made  by  the  defendants  with 
strong  hand  and  multitude  of  people,  or  that  the  premises 
were  with  strong  hand  detained  by  them.  The  testimony 
fully  establishes  the  fact,  that  the  defendants  repaired  alone 
to  the  premises,  and  that  but  one  of  them,  without  doing  any 
act  calculated  to  excite  a  breach  of  the  peace,  reentered  into 
possession.  But  it  is  useless  to  pursue  the  subject  any  fur- 
ther: the  plaintiff  below  has  sought  to  predicate  a  right  to 
obtain  restitution  of  premises,  the  possession  of  which  he  first 
acquired  by  violence  and  wrong;  and  for  this  reason,  if  no  , 
other  existed,  the  judgment  must  be  reversed. 
Judgment  reversed. 


Sfeab  vs.  Oasteb  et  al. 


Kothing  is  to  be  presumed  in  favor  of  the  Jurisdiction  of  a  justice  of  the 

peace,  which  may  be  shown  affirmatively. 
By  statute,  the  Jurisdiction  of  justices  of  the  peace  was  restricted  to  certain 

actions,  and  judgments  by  confession  might  be  entered  for  any  sum 

NoTS. — Judgment  against  two,  on  confession  of  one,  after  return  day  of 
mmmons,  and  without  continuance,  void.  Clark  «.  Holmes,  1  Doug.  890. 
So  if  not  signed.  Beech  u.  Botsford,  1  Doug.  109.  Confession  not  in  writing 
▼old.  Wilson  t>.  Davis,  1  Mich.  156— under  §  3655  of  Comp.  L.;  Kin3'on 
0.  Fowler,  10  id.  16.    Oral  confession  sufficient  where  defendant  appean 
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not  exceeding  $150,  **  provided  that  snch  confession  be  in  writing, 

signed  by  the  person  making  the  same,  in  presence  of  the  justice  or 

one  or  more  competent  witnesses."    Laws  1883,  p.  198.    A  judgment 

was  rendered  by  a  justice  in  these  words,  after  entitling  the  caase: 

pO*]  "Judgment  by  written  confession  of  the  above  named  dc*fendants,  in 
favor  of  the  above  named  plaintiff,  for  eighty-eight  dollars  aud  eigh- 
teen cents  damages,  and  costs  of  suit."  Eeld,  the  judgment  did  not 
show,  and  was  not  prima  facie  evidence  that  the  justice  had  jurisdic- 
tion  of  either  the  persons  of  the  defendants,  or  of  the  subject  matter  of 
the  suit,  and  that  it  was  therefore  void. 

A  justice  can  render  judgment  on  confession  of  the  party  only  in  thqse  ac- 
tions which  he  has  jurisdiction  to  try. 

Where  jurisdiction  is  unqualifiedly  withheld,  consent,  or  the  confession  of 
a  judgment,  will  not  render  the  proceedings  valid. 

Case  reserved  from  Macomb  Circuit  Court. 

An  action  was  brought  by  plaintiff  on  a  judgment  rendered  in 
his  favor  against  defendants  by  one  Sheldon,  a  justice  of  the 
peace,  on  September  8, 1837,  of  which  the  following  is  a  copy: 

Archibald  Spear  v.  Harlehigh  and  James  H.  Rose. 

Judgment  by  written  confession  of  the  above  named  de- 
fendants in  favor  of  the  above  named  plaintiff,  for  eighty-eight 
dollars  and  eighteen  cents  damages,  and  costs  of  suit. 

On  the  trial  the  justice's  docket  was  proved,  containing  an 
entry  of  which  the  above  is  a  copy,  and  was  then  offered  in 
evidence  by  the  plaintiff  and  admitted  by  the  court,  though 
objected  to  by  defendants  on  the  ground  the  judgment  was 
void.  Evidence  was  also  given  to  show  the  original  papers  in 
the  case  could  not  be  found,  and  that  the  justice  had  left  the 
state,  but  no  written  confession  was  produced.  A  verdict  was 
rendered  for' plaintiff,  and  defendants  afterwards  moved  for  a 
new  trial,  which  motion  was  reserved  by  the  court. 

Goodrich^  for  plaintiff. 

Terry ^  for  defendants. 

By  the  Courts  Wing,  J.     The  Justice  Act  of  1833,  in  force 

on  return  of  process  served.  Grouse  t?.  Derbyshire,  10  id.  479.  Void  if 
entered  on  mere  due  bill.  Dodge  c.  Bird,  19  id.  518.  Where  confession 
duly  mA<le  in  writing,  docket  need  not  show  that  no  process  was  issued^ 
Hollrster  v.  Qiddings,  34  id.  501.  As  to  confessions  before  justices  of  the 
peace  in  Illinois,  see  Hopkins  v.  Walbcr,  11  111.  543. 
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in  1837,  authorized  a  justice  of  the  peace  to  enter  judgment 
by  confession  for  any  sum  not  exceeding  $150,  p<t*&oided  tJiat 
wch  confession  ie  in  writingj  signed  hy  the  person  makvng 
fhe  same^  in  presence  of  the  justice  or  one  or  more  competent 
witnesses^  and  every  such  justice  is  thereby  authorized  to  hold 
a  court  for  the  trial  of  all  such  actions,  and  hear,  try,  and 
de*terraine  the  same:  Provided,  always,  that  no  justice  [21*] 
of  the  peace  shall  have  cognizance  of  any  action  where 
the  title  to  land  shall  in  any  wise  come  in  question,  or  of  false 
imprisonment,  or  of  slander,  or  of  malicious  prosecution,  nor 
of  matter  of  account  where  the  sum  total,  etc. 

Had  the  justice  in  this  case  jurisdiction  of  the  subject  mat- 
ter of  the  action,  or  of  the  persons  of  the  defendants?  Does 
this  appear  ajBirmatively  on  the  face  of  the  proceedings? 

The  record  only  sets  forth  "judgment  by  written  confession 
of  the  above  named  defendants,  in  favor  of  the  above  named 
plaintiff,  for  $88.18  damages,  and  costs  of  suit." 

It  does  not  appear  that  suit  was  commenced  by  the  plaintiff 
against  the  defendants,  or  that  the  defendants  voluntarily  ap- 
peared before  the  justice,  or  that  he  ever  saw  them,  or  that 
any  writing  signed  by  the  defendants  in  the  presence  of  the 
justice  or  one  or  rthore  competent  witness,  was  before  him. 
Nor  does  it  appear  what  the  cause  of  action  was  upon  which 
the  judgment  was  entered.  And  therefore  it  does  not  appear 
whether  the'claim  or  cause  of  action  was  of  such  charactr  as 
that,  by  the  statute,  the  justice  was  authorized  to  enter  judg- 
ment upon  it.  None  of  these  things  being  apparent  from  the 
record  or  proceedings  in  the  cause  before  the  justice,  or  in  the 
case  certified  to  this  court,  can  it  be  affirmed  the  justice  had 
jurisdiction  of  the  cause  of  action,  or  of  the  persons  of  the 
defendants? 

In  the  case  of  Borden  v.  Fitch,  15  Johns.  141,  the  court 

say:  "  To  give  any  binding  effect  to  a  judgment,  it  is  essential 

that  the  court  should  have  jurisdiction  of  the  person,  and  of 

the  subject  matter;  and  the  want  of  jurisdiction  is  a  matter 

that  may  always  be  set  up  against  a  judgment,  when  sought  to 

be  enforced,  or  when  any  benefit  is  claimed  under  it    The 
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want  of  jurisdiction  makes  it  utterly  void  and  unavailable  for 
any  purpose."  Mills  v.  MaHmy  19  Johns.  38;  Willes,  199 j 
2  Har.  &  Johns.  130. 

The  act  prescribes  the  causes  in  which  the  justice  may  act, 
and  cases  in  which  he  may  not  act  and  is  expressly  prohibited 
from  acting.  Nothing  is  presumed  in  favor  of  jurisdiction; 
it  must  be  shown  aflSrmatively.  In  Wight  v.  WameVy  1 
Doug.  384,  and  Clark  v.  Holmes^  id.  390,  all  the  cases  are 
cited,  and  the  doctrine  above  stated  is  fully  illustrated  and  en- 
forced. Goodwin,  J.,  in  giving  judgment  in  the  first  case, 
says,  "  What  is  necessary  to  give  jurisdiction  must  fully  ap- 
pear." 
[22*]  *  In  the  case  of  Beach  v.  BoUfordy  1  Doug.  199,  a 
judgment  is  stated  to  have  been  rendered  upon  the 
written  confession  of  a  defendant  (which  is  given),  signed  by 
him  but  not  attested.  Mosell,  J.,  says,  ''  The  justice  derives 
his  authority  to  enter  the  judgment  solely  from  the  statute, 
and  the  confession  of  judgment  should  show  that  the  statute 
was  complied  with.  It  does  not  appear,  from  the  entry  of  the 
judgment,  that  the  confession  was  written  and  signed  in  the 
presence  of  the  justice,  or  one  or  more  competent  witnesses. 
It  was  clearly  the  intention  of  the  legislature  that  the  w  itnesses 
should  so  subscribe."  He  also  says:  ^'  The  statute  not  having 
been  complied  with,  the  judgment  is  a  nullity.  The  consent 
of  the  party  cannot  make  a  void  judgment  valid.  The  justice 
therefore  had  no  jurisdiction  over  the  person  of  the  defend- 
ant." 

The  statute  gives  no  authority  to  a  justice  to  render  a  judg- 
ment upon  confession,  except  in  the  section  cited.  It  is  the 
basis  of  his  jurisdiction,  it  is  the  foundation  on  which  his 
judgment  must  rest.  Ilis  authority  must  expressly  appear, 
and  that,  too,  clearly  and  affirmatively,  before  faith  and  credit 
can  be  given  to  his  acts. 

In  the  case  of  Tenny  v,  Filer^  8  Wend.  569,  it  appeared 

that  no  process  was  issued,  and  that  defendant  did  not  appear 

before  the  justice  to  confess  judgment,  but  as  the  justice  was 

crossing  the  street,  the  defendant  told  him  to  enter  judgment 
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against  him  in  favor  of  the  plaintiff  in  the  judgment.  The 
court  say,  by  the  act,  "  a  justice  of  the  peace  is  authorized  to 
enter  judgment  by  confession  of  the  defendant.  The  act  of 
1818  was  the  same,  and  under  that  statute  the  court  laid  down 
the  broad  principle,  that  a  justice  could  not  legally  enter  a 
judgment  unless  the  defendant  appeared  in  person  or  by  at- 
torney before  him,  in  courts  and  confessed  judgment,  or  had 
been  duly  summoned,  as  in  ordinary  cases." 

In  this  case  there  may  have  been  a  written  confession,  as  in 
the  case  of  Beach  v,  Botsford^  or  as  in  the  case  of  Clark  v. 
SolmeSj  or  it  might  have  been  by  letter  without  being  at- 
tested; and  as  it  does  not  appear  how  it  was  done,  and  until 
it  appears  that  it  was  done  in  compliance  with  the  require- 
ments of  the  statute,  it  cannot  give  the  court  jurisdiction. 
Besides,  it  does  not  appear  to  have  been  entered  in  a  case  of 
which  the  court  had  jurisdiction.  The  plaintiff's  counsel 
urges  that,  "as  it  appears  there  was  a  confession  in 
writings  this,  prima  facie^  gives  ^jurisdiction^  and  a  [23*] 
prima  facie  case  of  jurisdiction  being  thus  made  out, 
this  court  will  presume  the  form  of  the  confession  to  have 
been  right."  But  is  ^  prima  facie  case  made?  A  confession 
in  writing,  signed  by  the  parties,  does  not  make  ^  prima  fa^ 
case,  and  there  is  nothing  in  the  record  or  case  importing 
more  than  that  there  was  a  written  confession,  signed  by  the 
defendants.  It  was  manifestly  the  object  of  the  legislature  to 
protect  the  rights  of  defendants.  It  was  a  matter  of  repeated 
complaint,  that  judgments  were  entered  against  defendants, 
purporting  to  be  upon  their  confession,  when  they  knew  noth- 
ing of  it;  and  to  avoid  all  chance  of  fraud,  the  statute  pro- 
vided a  mode,  a«  the  only  mode^  in  which  judgments  by  con- 
fession could  be  entered ;  and  it  was  to  be  done,  if  at  all,  under 
such  circumstances  as  to  render  it  certain  that  the  confession 
was  actually  made,  before  the  justice  could  act  in  the  matter. 
If  the  judgment  in  question  is  to  be  held  good,  the  require- 
ments of  the  statute  are  nugatory. 

The  plaintiff 's  counsel  admitted,  on  the  argument,  that  the 

justice  vas  limited  as  to  the  kind  of  actions  he  might  "  try^ 
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But  it  was  insisted  that  he  might  "  take  a  donfesaion  in  any  I 

form  of  action?'*  This  remark  was  grounded  on  the  fact  that 
a  confession  was  voluntary,  and  the  parties  were  not  under  any 
compulsion  to  confess.  But  it  has  been  decided  that  consent 
will  not  confer  jurisdiction,  particularly  as  to  the  subject  mat- 
ter to  he  determined.  8  Johns.  409 ;  13  id.  218 ;  14  id.  432 ;  17  id. 
471.  Where  jurisdiction  is  unqualifiedly  withheld,  even  con- 
sent or  the  confession  of  a  judgment  will  not  render  the  pro- 
ceedings valid,  though  it  would  take  away  a  mere  error.  See 
the  case  of  an  executor  confessing  judgment,  in  3  Caines, 
129;  and  so  where  a  justice,  by  consent,  fries  the  title  to  land. 
Griffith's  Treat.  19,  20;  Cowen's  Treat.  11;  6  Wend.  465. 

The  statute  in  question,  after  giving  jurisdiction  over  certain 
actions  by  process  as  well  as  by  confession,  provides  that  the 
justice  shall  hear,  try,  and  determine  the  same.  Rendering 
judgment  is  a  judicial  determination  upon  the  facts  presented, 
and  is  to  be  made  as  well  upon  a  confession  of  judgment  as 
upon  hearing  the  proofs  and  allegations  of  the  parties. 

Certified  accordingly. 


[24*]  *DuNN  V.  Sutliff. 

Surety  for  costs  in  a  justice's  court,  in  case  of  appeal,  is  liable  for  costs  in 
the  appellate  court. 

Note. — A  series  of  cases  in  New  York,  appear  to  have  settled  this  point 
as  decided  in  Dunn  v.  Sutliff,  viz.:  Robinson  o.  Plimpton  25  N.  Y.  484; 
Bennett  t?.  Brown,  20  id.  99;  Gardner  tJ.  Barney,  24  How.  467;  Smith  c. 
Grouse^  24  Barb.  433;  Tibbies  t>.  O'Connor,  28  id.  538;  Ball  «.  Gardner, 
21  Wend.  270;  Traver  tj.  Nichols,  7  id.  484.  A  series  of  distinctions 
were  drawn  in  Hinckley  v,  Kreitz,  58  N.  Y.  583,  whereby  it  was  held  that 
the  sureties  on  a  bond  given  on  appeal  from  an  inferior  to  an  intermediate 
court,  where  the  Judgment  appealed  against  was  afflrmedyWere  not  liable 
for  costs  of  a  further  appeal  taken  by  their  principal  to  the  court  of  last 
resort,  but  leaving  in  fact  the  doctrine  that  the  sureties  on  the  first  appeal 
continued  liable  to  the  end  if  the  judgment  appealed  from  was  reversed  on 
the  first  appeal  and  affirmed  on  the  second.  See  the  very  full  review  ol 
this  class  of  cases  by  Oh.  J.  Ohubch,  in  the  case  of  Hlnckly  c.  Kreitz,  68 
N.Y.  583. 
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A  sabmiflsion  to  arbitration  of  the  subject  matter  of  a  suit  is  a  discontinu- 
ance  of  the  suit,  and  discharges  the  surety  for  costs. 

Case  reserved  from  Wayne  Circuit  Court.    Assumpsit. 

Defendant  became  surety  for  costs  in  a  justice's  court  for 
one  James  Sutliff,  in  a  suit  brought  by  Sutliff  against  Dunn, 
the  plaintiff.  Sutliff  recovered  judgment  for  $40  damages  and 
S13.20  costs,  before  the  justice,  and  Dunn  appealed  to  the  cir- 
cuit court.  Pending  the  appeal,  the  parties  entered  into  an 
agreement  to  submit  the  subject  matter  of  the  suit  to  arbi- 
trators, under  the  statute,  and  the  arbitrators,  after  hearing 
the  parties,  awarded,  "they  found  for  Dunn  judgment  for 
costs."  Judgment  was  afterwards  rendered  by  the  circuit 
court  on  the  award,  in  favor  of  Dunn  for  his  costs,  and  an  ex- 
ecution was  taken  out  on  the  judgment  and  returned  unsatis- 
fied. These  facts  appearing  on  the  face  of  the  plaintiff 's  dec- 
laration, the  defendant  demurred,  and  assigned  as  causes  of 
demurrer:  1st.  That  the  security  taken  before  the  justice  did 
uot  follow  the  case  on  appeal  into  the  circuit  court.  2d.  That 
the  judgment  before  the  plaintiff  in  favor  of  James  Sutliff 
discharged  the  surety.  3d.  That  if  the  security  followed  the 
*cause  into  the  appellate  court,  the  arbitration  discharged  the 
liability  of  the  surety.  The  plaintiff  joined  in  demurrer,  and 
the  questions  arising  upon  the  record  were  reserved  for  the 
opinion  of  this  court. 

Backus^  in  support  of  demurrer. 

Harbaugh^  contra. 

By  the  Courts  Whipple,  J.  The  first  question  to  be  de- 
termined is,  whether  the  security  taken  before  the  justice  fol- 
lowed the  case  on  appeal  to  the  circuit  court.  This  question 
must  depend  upon  the  construction  of  the  68th  sec.  of  the  Jus- 
tice's Act  of  1841,  which  is  in  these  words:  "  Any  justice  of 
the  peace  may  in  all  actions,  either  before  or  after  issuing  of 
process,  require,  at  his  discretion,  security  of  the  plaintiff 
*for  costs;  and  the  person  giving  such  security  shall  [25*] 
sign  a  memorandum  in  writing  to  that  effect,  which  the 

said  justice  shall  keep  as  a  part  of  the  record  in  the  case;  and 
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in  all  cases,  nonresident  plaintiffs  shall  give  such  security  be- 
fore process  shall  issue."  It  seems  to  me  quite  clear,  that  the 
security  contemplated  by  this  section  embraces  all  costs  which 
the  defendant  may  recover,  either  before  the  justice  or  on  ap- 
peal to  the  circuit  court.  The  statute  does  not  limit  the  re- 
sponsibility of  the  surety  to  costs  which  may  be  recovered  in 
the  justice's  court;  and  we  see  no  reason  for  restricting  the 
general  language  in  which  the  statute  is  couched.  The  surety, 
when  he  contracts  the  obligation  contemplated  by  the  statute, 
is  fully  advised  that  the  judgment  of  the  justice  is  not  conclu- 
sive of  the  rights  of  the  parties,  and  that  the  cause  may  be 
reviewed  upon  appeal.  The  appeal,  under  our  statute,  takes 
up  to  the  appellate  court  the  same  cause,  and  is  a  rehearing  of 
the  cause  upon  the  merits;  it  is  in  the  nature  of  a  new  trial 
and  the  same  reasons  which  require  security  for  costs  in  the 
justice's  court,  apply  with  equal  force  to  the  costs  recoverable 
at  the  circuit,  upon  a  rehearing. 

The  second  cause  of  demurrer  is,  that  the  security  was  dis- 
charged by  rendition  of  a  judgment  in  favor  of  the  plaintiff, 
before  the  justice.  If  we  are  right  upon  the  first  question, 
this  cause  of  demurrer  is  not  well  taken. 

The  third  case  of  demurrer  asserts,  that  the  reference  of  the 
subject  matter  of  dispute  between  the  parties,  to  arbitrators, 
under  the  provisions  of  our  statute,  discharged  the  security. 
We  are  of  opinion  that  the  legal  effect  of  such  a  reference  was 
to  discharge  the  surety  from  his  contract.  The  reference  of 
the  suit  and  of  the  matters  in  controversy  between  the  parties, 
to  arbitrators,  operated  as  a  legal  discontinuance  of  the  cause. 
By  such  a  reference,  the  cause  was  withdrawn  from  the  circuit 
court,  and  the  whole  controversy  was  committed  to  a  tribunal 
selected  by  the  parties.  To  extend  the  liability  of  the  surety, 
to  costs  that  may  be  awarded  by  the  arbitrators,  would  be  to 
enlarge  the  contract  of  the  surety,  which  was  limited  to  such 
costs  as  might  be  recovered  against  his  principal,  either  before 
the  justice  or  in  the  circuit  court,  in  the  cause  originally  com- 
menced before  the  former.    The  error  of  the  counsel  of  the 

plaintiff  consists  in  supposing  that  the  judgment  was  rendered 
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in  the  catise  which  was  pending  in  the  circuit  court, 
when,  in  *point  of  fact,  no  cav.se  was  pending  after  the  [26*] 
agreement  to  refer  to  arbitration. 

Our  revised  statutes  did  not  reenact  the  provisions  of  the 
act  of  1833,  which  authorized  the  reference,  by  rule  of  court, 
of  causes  pending  in  courts  of  record.  If  that  provision  had 
been  retained,  and  the  cause  which  was  pending  at  the  circuit 
had  been  referred  to  referees  by  a  rule  of  court,  then  the  rea- 
soning of  the  counsel  would  have  been  pertinent.  The  judg- 
ment rendered  by  the  circuit  court  upon  the  report  of  the 
referees,  would  have  been  a  judgment  in  the  cause  originally 
commenced  before  the  justice,  and  the  liability  of  the  surety 
would  have  been  unquestionable.  As  the  matter  is  presented 
in  the  declaration,  it  is  manifest  that  the  judgment  in  the  cir- 
cuit court  was  not  rendered  in  the  cause  so  commenced,  but 
upon  the  award  of  the  arbitrators,  made  and  returned  to  the 
circuit  court  under  the  provisions  of  our  statute. 

If  our  views  be  correct  upon  this  point,  it  becomes  unneces- 
sary to  express  any  opinion  upon  the  other  questions  raised 
by  the  demurrer. 

It  must  be  certified  to  the  circuit  court  of  the  county,  of  ' 
Wayne,  as  the  opinion  of  this  court,  that  the  demurrer  to  the 
plaintiff's  declaration  should  be  sustained. 

Certified  accordingly. 


Malonny  vs.  Mahab. 


The  oath  required  to  be  taken  by  a  collector  of  taxes  (sec.  9,  ch.  4,  tit.  5, 
part  1,  R.  S.)  oi!  returning  lands  on  which  the  taxes  have  not  been  paid, 
may  be  administered  by  the  deputy  county  treasurer,  in  the  absence  of 
the  treasurer  from  his  office. 

■'  '  ...  ■        ,    .    ,  ... 

Note.  —  By  §  53  and  §  55,  act  of  1869,  for  assessment  and  collection  of 
taxes  (Comp.  L.  1871,  p.  376,  §§  1019  and  1021),  the  statute  under  which 
this  decision  was  rendered  stands  so  amended  as  to  provide  that  the  col* 
lector's  affidavit  shall  be  made  before  the  county  treasurer,  or  his  deputy 
duly  appointed^  or  before  any  officer  authorized  to  administer  oaths.    Vide 
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Case  reserved  from  Washtenaw  Circuit  Court. 

Hawkins,  for  plaintiflT. 

Kingsley  and  Morgan,  for  defendant. 

By  the  Court,  Whipple,  J.  This  cause  comes  before  the 
court  upon  a  motion  made  by  the  defendant  for  a  new 
[27*]  trial,  and  which  was  reserv*ed  for  our  advice  by  the  pre- 
siding judge  of  the  circuit  court  of  Washtenaw  county. 

The  determination  of  the  question,  upon  which  the  motion 
is  founded,  must  depend  upon  the  true  construction  of  sec.  9, 
ch.  4,  tit.  5,  part  1,  Rev.  Stat.  That  section  is  in  these  words: 
*'  If  any  of  the  taxes  mentioned  in  the  tax  list  annexed  to  his 
warrant  shall  remain  unpaid,  and  the  collector  shall  not  be 
able  to  collect  the  same,  he  shall  deliver  to  the  county  treas- 
urer an  account  of  the  taxes  so  remaining  due;  and  upon 
making  oath  before  the  county  treaav/rer,  or  in  case  of  his  ai- 
sence,  before  any  justice  of  the  peace,  that  the  sums  mentioned 
in  such  account  remain  unpaid,  and  that  he  has  not,  upon  dil- 
igent inquiry,  etc."  By  the  provisions  of  sec.  22,  ch.  3,  tit.  3, 
part  1,  Rev.  Stat,  it  is  provided  "  that  the  county  treasurer 
may  appoint  a  deputy,  who,  in  the  absence  of  the  treasurer 
from  his  office,  or  in  case  of  a  vacancy  in  said  office,  may  per- 
form  all  the  duties  of  the  treasurer J^  The  conditions  of  the 
bond  required  to  be  given  by  the  treasurer  make  him  respon- 
sible for  the  acts  of  the  deputy.  The  case  shows  that  the  oath 
was  administered  by  the  deputy,  in  the  absence  of  the  treas- 
urer from  his  office,  and  that  the  jurat  is  in  the  following 

same  case  reported  in  2  Doug.  432.  Intent  of  a  statute,  how  to  be  arrived 
at  Att'y  Qen.  D.  Bank  of  Michigan,  Harr.  Ch.  31$;  Sibley  v.  Smith,  2 
Mich.  486.  Different  provisions  to  be  so  reconciled  as  to  give  effect  to  all 
if  possible.  Att*y  Gen.  «.  Detroit  &  Erin  Plankroad  Co.,  2  Mich.  138; 
People  V.  Burns,  5  id.  114;  Barstow  v.  Smith,  Wal.  Ch.  894;  Bidwell  «. 
Whittaker,  1  Mich.  469;  Leoni «.  Taylor,  20  id.  148;  Swartwout©.  Mich.  Air 
Line  R.  K.  Co.,  24  id.  389;  Ogden  c.  Gliddon,  9  Wis.  46;  Dillingham  o. 
Fisher,  6  id.  475 ;  Calkins  v.  Harvey,  13  id.  870.  Long  and  uninterrupted 
practice  under  a  statute  by  officers  whose  duty  it  was  to  execute  it,  is  good 
eyidence  of  its  construction.  Harrington  v.  Smith,  28  Wis.  48;  Deanv. 
Borchsenius,  Co.  Clerk,  80  id.  246. 
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words:     "  Sworn  and  subscribed  before  me  this  8th  day  of  Feb- 
ruary, A.  D.  1839.  VoLNEY  Chapin, 

Treasurer  of  Washtenaw  County. 

By  D.  T.  McCoLLUM,  Dejfmty^ 

It  is  to  be  kept  in  mind,  in  giving  a  construction  to  these 
provisions  of  the  Rev.  Stat,  that  they  are  embodied  in  one  act, 
and  must  be  construed  with  reference  to  that  fact.  If  the  pro- 
visions last  quoted  stood  alone,  and  disconnected  from  sec.  9  of 
ch.  4,  no  doubt  could  arise  in  respect  to  its  construction.  It 
contemplates  that  the  deputy,  in  the  absence  of  the  treasurer 
from  his  oflSce,  may  perform  all  the  duties  of  the  treasurer. 
The  case  shows  that  the  treasurer  was  absent  from  his  oflSce 
when  the  oath  was  administered  by  the  deputy.  The  authority, 
then,  to  administer  the  oath,  cannot  be  doubted,  unless  the  gen- 
eral powers  conferred  upon  the  deputy  are  restricted  by  sec.  9 
of  ch.  4,  which  provides  that  the  oath  may  be  administered  by 
the  treasurer,  or  in  his  absence  by  a  justice  of  the  peace.  Does 
the  language  of  this  section  conflict  with  that  which  confers 
the  general  authority  upon  the  deputy  to  act  in  behalf  of  his 
principal?  In  the  construction  of  statutes,  it  is  a  funda- 
mental rule,  that  courts  are  to  search  for  and  give  ef*fect  [28*] 
to  the  intention  of  the  legislature;  and  that  in  giving 
a  construction  to  an  act,  courts  should  strive  to  give  full  force 
and  eflect  to  all  its  parts.  A  strict  construction  of  the  9th  sec. 
of  ch.  4  would  seem  to  restrict  the  general  powers  conferred 
upon  the  deputy  by  the  provisions  of  sec.  22,  ch.  3.  But  was 
such  the  intention  of  the  legislature?  After  a  careful  exam- 
ination of  those  provisions  of  the  Rev.  Stat,  to  which  we  are 
to  look  in  arriving  at  a  conclusion  as  to  what  that  intention 
was,  I  am  led  to  the  belief  that  no  restriction  was  intended  to 
be  imposed  upon  the  general  powers  so  clearly  conferred  upon 
the  deputy  treasurer.  It  was  contended  in  argument  that,  as 
the  legislature  had  provided  in  express  terms  that  the  oath 
should  be  administered  by  the  treasurer,  and,  in  his  absence,  by 
a  justice  of  the  peace,  it  followed,  ex  vi  termini^  that  none  other 
than  the  treasurer  or  a  justice  could  administer  the  oath.  This 
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argument  would  be  conclusive  if  the  sectiou  which  requires 

the  oath  to  be  administered  by  the  treasurer  or  a  justice  was 

to  be  construed  irrespective  of  other  provisions  which  are  in 
pari  materia. 

But  in  the  interpretation  of  the  statutes,  we  are  to  take  into 
view  all  such  parts  as  relate  to  the  same  subject.  Applying 
this  rule  to  the  various  provisions  relating  to  the  question  be- 
fore us,  I  am  unable  to  perceive  why  they  may  not  be  easily 
reconciled.  It  does  not  necessarily  follow,  that  any  restriction 
is  or  was  intended  to  be  imposed  upon  the  general  powers  of 
the  deputy,  because  a  duty  devolved  upon  his  principal  might 
be  performed  by  a  justice  of  the  peace.  The  strict  construc- 
tion contended  for  by  the  plaintiff  would  have  the  effect  to 
limit  the  meaning  of  the  section  which  defines  the  general 
powers  of  the  deputy.  It  is  admitted  that  this  court  must  so 
limit  the  general  language  used  in  sec.  22,  unless  we  are  en- 
abled, by  a  reasonable  and  common  sense  construction,  to  give 
full  force  and  effect  to  the  two  sections  which  it  is  said  conflict 
with  each  other.  But  is  there  anything  which  authorizes  a 
justice  to  administer  the  oath  required  by  sec.  9,  inconsistent 
with  the  provisions  of  sec.  22?  I  am  unable  to  perceive  that 
the  authority  to  administer  the  oath  by  the  justice  clashes  with 
the  authority  previously  given  to  the  deputy;  by  one  provis- 
ion of  the  act,  general  powers  were  conferred  upon  the  dep- 
uty, which  would  necessarily  include  that  of  administering 
the  oath  required  to  be  taken  by  collectors  upon  making  their 

returns  of  unpaid  taxes;  by  another  provision,  the  like 
[29*]  power  is  conferred  upon  justices  of  the  peace.  In  *adopt- 

ing  sec.  9,  it  would  have  been  unnecessary,  in  so  many 
words,  to  confer  upon  deputies  the  authority  to  administer 
the  oath,  inasmuch  as,  by  a  previous  section,  the  authority  is 
expressly  granted.  By  this  exj)osition  of  the  two  provisions, 
full  force  and  effect  is  given  to  each,  without  violating  any 
rule  of  construction  with  which  I  am  familiar.  I  have  no 
doubt  that  this  view  of  the  statute  fulfills  the  intention  of  the 
legislature,  without  doing  the  least  violence  to  the  language 
by  which  that  intention  has  been  manifested.  It  is  harlly 
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credible  that  an  authority  like  that  contemplated  by  sec.  9, 
should  constitute  an  exception  to  the  general  authority  with 
which  the  deputy  has  been  vested  by  a  previous  section.  The 
form  of  the  oath  is  prescribed  in  the  section,  po  that  the  duty 
devolving  upon  the  person  by  whom  it  is  administered  is 
merely  ministerial.  No  reason  was  or  can  be  given  why  the 
deputy  should  be  prohibited  from  performing  a  duty  so  sim- 
ple- and  yet  be  permitted  to  perform  other  duties  much  more 
complicated,  and  exacting  the  exercise  of  great  care  and  dis- 
cretion. 

The  administration  of  the  oath,  then,  by  the  deputy,  is  in 
law  the  administration  of  the  oath  by  his  principal;  for  the 
act  of  the  deputy,  within  the  scope  of  liis  powers,  is  the  act 
of  the  principal,  the  deputy  being  the  mere  agent  of  his  prin- 
cipal. So  that  the  requisitions  of  section  9  are  fully  satisfied 
if  the  deputy  performs  the  duty  it  enjoins  upon  the  treasurer. 

The  construction  I  have  given  to  the  statute  is  the  construc- 
tion which  it  has  received  by  the  executive  department  of  the 
state  government,  and  by  the  county  treasurers,  ever  since  the 
revised  statutes  went  into  operation,  and  its  correctness  has 
never,  up  to  the  present  time,  been  questioned.  This  con- 
struction has  become  universal,  and  we  are  not  disposed  to 
disturb  it  at  this  time,  without  stronger  reasons  than  were 
urged  by  counsel  upon  the  argument.  It  has  become,  to  some 
extent,  a  rule  of  property.  Many  titles  depend  upon  it,  and 
in  this  view  it  is  important  to  sustain  the  acts  of  the  deputy, 
unless  his  authority  to  do  tlie  act  complained  of  is  manifestly 
against  law.     This  I  have  endeavored  to  show  is  not  the  case. 

In  conclusion,  we  think  that  the  deputy  treasurer  had,  by  a 
fair  and  reasonable  construction  of  the  statute,  the  authority  to 
administer  the  oath  required  by  section  9;  and  that  this  con- 
struction having  been  uniformly  given  to  the  statute  by 
the  state  and  county  authorities,  we  have  the  *right,  [30*] 
even  if  the  statute  were  doubtful,  to  invoke  the  aid  of 
the  legal  maxim,  communis  error  facit  jiis^  2t,nA  sustain  his 
authority. 

It  must  be  certified  to  the  circuit  court  of  Washtenaw 
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(bounty,  that  it  is  the  opinion  of  this  court  that  a  now  trial  be 
granted. 

Certified  accordingly. 


Welch  vs.  Frost  et  al. 

A  justice  of  the  peace  who  receives  UDCurrcnt  or  depreciated  bank  bills 
of  a  constable,  and  gives  a  receipt  for  the  amount  on  the  back  of  the 
execution,  is  liable  for  so  much  money  to  the  judgment  creditor,  in 
an  action  for  money  had  and  received,  after  demand  and  refusal,  who 
is  not  restricted  to  the  remedy  given  him  by  statute  on  the  ju8tice*s 
bond. 

Errob  in  Lenawee  Circuit  Court.  Assumpsit  by  Frost  and 
Gale  against  Welch,  for  money  had  and  received. 

On  the  trial  it  appeared  Welch  was  a  justice  of  the  peace, 
before  whom  a  judgment  had  been  recovered  by  Frost  and 
Gale  against  one  Miles,  on  which  an  execution  had  been  taken 
out  and  delivered  to  a  constable,  and  that  the  constable  had 
received  of  Miles  on  the  execution,  in  part  payment  of  it,  bills 
of  the  Erie  and  Kalamazoo  Kail  Koad  Bank,  which  he  paid 
over  to  Welch,  who  receipted  the  amount  on  the  back  of  the 
execution.  Frost  and  Gale  afterwards  demanded  of  Welch 
the  amount  of  money  mentioned  in  the  receipt,  when  he  ten- 
dered them  the  bills  he  had  received  of  the  constable,  which 

Note.  —  In  the  absenco  of  special  instructions,  a  justice  of  the  peace  is 
authorized  to  receive  only  legal  tender  money  of  the  United  States  in  sat- 
isfaction  of  a  judgment.    Ueald  v.  Bennett,  1  Doug.  513. 

A  bank,  which  collects  a  note,  in  fVinds  which  arc  or  become  uncurrent, 
sustains  the  loss.  Marine  Bank  of  Chicago  v.  Rushmore,  28  111.  468; 
Same  u.  Chandler,  27  id.  225;  Cushman  ©.  Carver,  51  id.  509. 

An  attorney  who  receives  anything  else  than  money,  in  satisfaction  of  a 
judgment  does  not  bind  plaintiff  by  his  compromise.  See  cases  cited  in 
Freeman  on  Judgments,  §463;  contrary  held  in  supreme  court  of  Louis- 
iana, as  to  sheriff  who  during  the  rebellion  collected  an  execution  in  con- 
federate notes.    Vide  same. 

In  Indiana,  a  justice  who  satisfies  a  judgment  on  his  docket,  for  what- 
ever consideration,  is  liable  to  plaintiff  for  the  amount,  unless  the  cred- 
itor  authorized  the  arrangement.    Modisett  v  Governor,  2  Blackf.  135. 
42 


JANUARY  TERM,  1847.  81 

Welch  TO.  Froet.  ^ 

they  refused  to  accept.  When  the  bills  were  received  by  the 
justice,  the  paper  of  the  bank  was  in  circulation  to  some  ex- 
tent a^  money,  but  was  not  equal  to  specie.  The  court  charged 
the  jury  that  a  justice  of  the  peace  who  had  received  money 
on  a  judgment  rendered  by  him,  was  liable  for  it  to  the  judg- 
ment creditor,  in  an  action  for  money  had  and  received,  after 
demand  and  refusal;  that,  in  receiving  money  on  a  judgment, 
the  justice  acts,  under  the  law,  as  an  agent  for  the  judgment 
creditor,  with  limited  powers;  that  he  is  authorized  to  receive 
in  payment  the  constitutional  currency  of  the  country,  only, 
and  that  if  he  receives  depreciated  bills  and  discharges 
the  *judgment,  he  renders  himself  liable  for  the  amount.  [31*] 
The  defendant  excepted  to  the  charge,  and  a  verdict  hav- 
ing been  returned  against  him,  and  judgment  entered  upon  it, 
he  sued  out  a  writ  of  error. 

BilU^  for  plaintiff  in  error. 

Beaman^  for  defendants  in  error. 

By  the  Courts  Wing,  J.  The  plaintiff  in  error  insists  he  is 
not  liable  to  the  common  law  action  of  assumpsit,  for  money 
had  and  received  by  him  as  a  justice  of  the  peace;  that  it  is 
only  by  statute  such  an  oflBce  is  created,  and  that  the  statute 
prescribes  the  duties  and  determines  the  liabilities  of  justices. 

The  Revised  Statutes,  page  67,  sec.  57,  provide  that  justices 
of  the  peace  shall  give  a  bond  before  entering  upon  the  duties 
of  their  office.  The  condition  of  the  bond  is  prescribed,  and 
is,  "  if  the  justice  shall  pay  to  each  and  every  person,  during 
his  continuance  in  office,  such  sums  of  money  as  he  shall  be- 
come liable  to  pay  for  or  on  account  of  any  money  which  may 
come  into  his  hands  as  a  justice  of  the  peace,  etc.,  the  bond 
shall  be  void."  Sec.  58  provides  that  '*  if  any  justice  shall 
make  default  in  the  condition  of  said  bond,  it  shall  be  compe- 
tent for  any  person  to  whom  such  justice  shall  become  liable, 
by  a  breach  of  said  condition,  to  sue  such  justice  and  his  sure- 
ties, or  any  of  them,  in  assumpsit,  and  declare  against  them 
generally,  for  money  had  and  received  to  the  use  of  the  plaint- 
iff; and  if  the  plaintiff*  establish  his  right  to  recover,  he  shall 
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have  judgment  for  principal,  interest  and  costs,  according  to 
the  condition  of  said  bond;  and  on  the  trial  a  certified  copy  of 
the  bond  shall  be  competent  evidence  to  prove  the  contents 
and  execution  of  said  bond." 

On  the  trial,  no  allusion  was  made  to  the  bond  of  the  jus- 
tice. The  action  was  not  founded  upon  the  bond,  and  if  it  liad 
been,  plaintiif  in  error  insists  that  no  money  was  received  by 
him;  that  the  defendants,  in  refusing  to  receive  the  bills, 
have  denied  that  any  money  was  received,  it  being  proved  that 
the  bills  received  by  plaintiflF  were  offered  to  the  defendants; 
that  the  judgment  was  not  discharged  by  the  receipt  of  the 
bills.  Plaintiff  admits,  that  if  a  justice  receives  anything  else 
but  money  of  a  defendant,  and  discharges  a  judgment,  he  is 
liable  to  the  plaintiff  in  the  execution,  but  only  in  the 
[32*]  form  prescribed  by  the  ^statute.  If  he  receives  uncur- 
rent  money ^  he  is  liable  to  an  action  on  the  case;  if  he 
receives  money  and  refuses  to  pay  over,  he  is  liable  under  the 
statute  for  money  had  and  received,  in  which  case  the  bond 
must  be  proved,  and  a  breach  of  its  condition  shown ;  and  that 
if  Miles  was  released,  it  was  by  the  act  of  the  constable,  as  he 
received  the  bills,  and  plaintiff  received  them  of  the  constable 
as  a  mere  naked  bailee,  and  his  receipt  does  not  preclude  him 
from  showing  that  money  was  not  received. 

The  defendants  insist  that  this  case  must  be  governed  by 
the  decision  of  this  court  in  Heald  v.  JSennett,  1  Doug. 
513. 

In  this  case  the  plaintiff  appears  to  lay  some  stress  upon  the 
fact  that  the  judgment  was  not  discharged.  In  the  case  cited, 
the  justice  entered  upon  his  docket:  "Received  in  full;  exe- 
cution returned  satisfied."  In  this  case,  there  is  no  proof  of 
an  entry  in  the  justice's  docket  of  any  amount  paid,  but  I  do 
not  perceive  how  it  can  vary  the  effect  of  the  receipt  that  it 
was  indorsed  upon  the  execution.  Proof  of  a  receipt  in  full, 
Dr  of  a  part  of  the  execution,  indorsed  upon  it  by  the  justice, 
would  be  equally  effectual  as  a  defense  to  the  defendant  in  the 
judgment,  as  proof  of  the  same  receipt  on  the  docket.  Jf  either 
do  I  perceive  why  the  payment  of  a  part,  and  a  receipt  for  it 
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indorsed  on  the  execution,  is  not  as  eSectnsl,  pro  tantOy  as  a 
receipt  for  the  whole  and  an  entry  of  satisfaction  by  the  jus- 
tice. In  neither  case  could  the  money  be  collected  again  of 
the  defendant  in  the  execution,  supposing  money  to  have  been 
paid.  In  the  case  cited,  the  property  of  the  defendant  in  the 
execution  was  levied  upon  and  sold  by  a  constable,  and  he 
chose  to  receive  in  payment  therefor  uncurrent  and  worthless 
bank  bills.  The  levy  upon  and  sale  of  the  property  to  the 
amount  of  the  debt  discharged  the  defendant.  The  constable 
is  commanded  to  make  the  money  on  the  execution;  he  can- 
not levy  if  the  money  is  tendered  to  him,  and  therefore  a 
payment  is,  equally  with  a  sale  of  defendant's  property,  a 
discharge  pro  tanto.  In  making  the  payment,  the  execution 
debtor  pays  bank  bills  which  ordinarily  pass  current  as  money. 
A  tender  of  current  bank  bills  to  the  constable  would  protect 
the  defendant  in  the  execution  against  the  creditor,  unless 
they  were  refused  as  not  being  constitutional  money.  Such  a 
tender  would  be  good  to  a  creditor,  and  why  not  to  a  con- 
stable? 

*If  it  is  true  that  a  payment  to  an  oflScer  of  bills  (not  [33*] 
spurious)  which  passed  in  the  community  as  current  or 
passably  current  would  not  protect  the  execution  debtor 
against  further  execution  by  his  execution  creditor,  for  the 
amount  the  bills  were  depreciated  below  the  standard  value  in 
dollars,  then  would  not  any  execution  debtor  feel  safe,  and 
especially  if  the  transaction  occurred  in  1841,  as  the  currency 
was  then.  I  know  of  no  case  in  which  the  creditor  has  been 
permitted  to  sue  out  a  new  execution.  It  would  be  otherwise 
if  the  constable  should  receive  a  promissory  note  or  property 
of  any  kind  other  than  money  or  bank  bills.  If  this  reason- 
ing is  not  correct,  and  if  in  any  case  the  execution  creditor  is 
not  barred  from  taking  out  a  new  execution  because  the  con- 
stable has  not  received  from  the  debtor  money,  but  something 
else,  and  indorsed  the  amount  on  the  execution  or  discharged 
it,  yet  the  execution  creditor  may  resort  to  the  constable  for 
money  to  the  amount  indorsed  as  received.     By  suing  the 

constable,  the  creditor  ratifies  the  act  of  the  constable.    By 

45 


34  CASES  IN  THE  SUPREME  COURT. 

Welch  78.  Frost, 

considering  the  transaction  as  a  payment,  and  demandin  g  the 
money,  he  loses  his  remedy  over  against  the  execution  debtor, 
and  may  maintain  his  action  against  the  ofBcer  for  moDcy  had 
and  received.    Armstrong  v.  Garrow^  6  Cow.  465. 

If  I  am  right  in  these  views,  the  fact  that  there  was  a  sale 
of  the  execution  debtor's  property  in  the  case  cited  from 
Douglass  does  not  in  principle  distinguish  it  from  this  case. 
In  that  case,  though  the  debtor's  property  was  sold,  so  far  as 
the  justice  was  concerned,  he  received  the  bills  from  the  con- 
stable in  this  case,  so  that  the  position  of  the  plaintiff  in  this 
case  is  the  same  as  that  of  the  justice  in  that  case.  If  the 
wrongful  act  of  the  constable  in  that  case  was  no  protection 
to  the  justice,  neither  can  it  be  in  this  case.  In  both  cases, 
the  justice  received  bank  bills,  and  is  held  responsible  to  the 
judgment  creditor  because  he,  as  agent  of  the  creditor,  receipt- 
ed so  much  money,  and  has  taken  npon  himself  the  responsi- 
bility of  discharging  the  debt  so  far  forth. 

I  do  not  regard  the  statute  as  having  any  bearing  npon  this 
case.  The  bond  of  the  justice  is  intended  as  additional  secu- 
rity to  those  whose  money  may  come  into  his  hands;  and  a 
remedy  may  be  had  upon  the  bond  against  the  sureties.  But 
if  the  creditor  chooses  to  resort  to  the  justice  alone,  it  was  not 
intended  to  restrict  him  to  an  action  upon  the  bOnd.  In  what 
way  would  such  a  proceeding  benefit  the  justice?  In 
[34*]  *no  possible  way  that  I  can  see.  The  remedy  at  com- 
mon law  is  not  excluded  by  the  statute.  The  statute 
recognizes  a  liaiility,  or  a  possible  liability,  for  which  the 
justice  and  his  sureties  are  to  respond.  It  is  upon  the  com» 
mon  law  responsibility  that  this  action  is  brought 

Judgment  affirmed. 
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Manning  vs.  Dbake  and  others. 

Demurrer  lo  a  bill  in  chancery. 

M:les,  J.,  delivered  the  opinion  of  the  court,  of  which  the  following  is  an 
abstract : 

Where  the  discovery  sought  by  a  bill  can  only  be  assistant  to  the  relief 
prayed,  a  ground  of  demurrer  to  the  relief  will  also  extend  to  the  dis- 
covery ;  but  if  the  discovery  have  a  further  purpose,  the  complainant 
may  be  entitled  to  it,  though  he  has  no  title  to  the  relief. 

Facts  essential  to  the  complainant's  title  to  maintain  his  bill  and  obtain 
the  relief,  must  be  alleged  positively,  and  cannot  be  inferred  from  other 
facts  stated. 

Accordingly,  where  a  bill  filed  by  a  judgment  creditor  to  reach  land  al- 
leged- to  have  been  fraudulently  conveyed  to  C  by  his  debtor,  set  forth 
the  conveyance,  and  alleged  that  the  debtor  afterwards  continued  in 
possession  the  same  as  before,  and  as  he  from  time  to  time  sold  parcels 
of  the  land,  deeds  were  executed  by  C  to  the  purchasers,  or  to  the  debtor 
and  then  by  him  to  the  purchaser,  but  contained  no  direct  averment 
that  at  the  time  of  the  alleged  fraudulent  conveyance,  the  debtor  had 
or  pretended  to  have  any  interest  in  the  lands :  It  was  held  bad  on  gen- 
eral demurrer. 

An  averment  that  A  and  B  were  appointed  and  acted  as  administrators, 
without  alleging  that  they  accepted  the  trust,  is  a  sufficient  allegation 
that  they  were  administrators. 

A  bill  filed  by  a  creditor  against  the  administrators  of  his  deceased  debtor, 
and  others,  to  set  aside  a  fraudulent  conveyance  of  land  made  by  the 
deceased  in  his  life-time,  so  that  the  land  might  be  available  for  the 
payment  of  his  debts,  is  not  within  R  S.  p.  288,  sec.  10,  prohibiting 
the  commencement  of  suits  against  administrators  within  one  year 
after  their  appointment,  etc.,  the  land  not  being  assets  in  the  hands  of 
the  administrators. 

Where  a  debtor  makes  a  voluntary  conveyance  of  property  in  fraud  of  his 
creditors,  to  one  who  afterwards  becomes  bankrupt,  the  creditors  of 
the  grantor  will  be  entitled  to  the  property  for  the  payment  of  their 
demands  as  against  the  assignee  of  the  bankrupt 
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pbbsint: 

HoH.  CHAKLES  W.  WHIPPLB, 
QhUf  Justice. 

Hov.  WABNBB  WING,    Hon.  GEOBOE  MILES,    HoK.  SANFC^O)  IL  GBBBN, 

JtuUces. 


'  ifBioiukiisux.— The  Hon.  Epaphbodztus  Bansom,  Chief  Jiutice,  was  elected  goror- 
mor  of  the  state  at  the  November  election,  1S17,  and  entered  on  the  duties  of  the  office 
the  first  day  of  January,  1848,  when  he  resigned  his  seat  on  the  bench.  On  the  2d  March, 
following,  the  Hon.  Chablbs  W.  Whipple  was  appointed  Ohiei  Justice  in  his  place 
and  transferred  from  the  fourth  to  the  third  circuit;  and  at  the  same  time,  the  Hon. 
Sanpobd  M.  Gbsen  was  appointed  Associate  Justice  of  the  court,  and  to  hold  the  dr- 
enit  courts  for  the  fourth  circuit,  in  the  place  of  Justice  Whipplb.  Justice  Gbbbh  took 
his  seat  on  the  hench  near  the  close  of  the  present  term. 


Pabka  vs.  Goodwin  ife  ELand. 


Where,  between  the  argument  of  a  canse  in  error,  and  the  decision  of  the 
court  affirming  the  judgment,  the  debtor  has  been  discharged  in  bank* 
ruptcy,  on  motion,  the  court  will  grant  a  perpetual  stay  of  execution. 

Motion  for  a  perpetual  stay  of  execution. 


Note.  —  See  cases  cited  in  Bump  on  Bankruptcy,  10th  ed.  §  5106;  In  re 
M.  Rosenberg,  2  B.  R  236;  s.  c.  8  Ben.  14;  In  re  Migel,  2B.  R  481;  In  re 
Beomour,  1  id.  29 ;  In  re  W.  B.  Duncan,  4  id.  18,  etc.  etc. 

Vide  also  Cook  v.  Whipple,  9  B.  R.  155;  55  N.  Y.  150  and  cases  cited  in 
notes  to  pp.  811  to  333  of  Bump  on  Bankruptcy,  10th  ed. 
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Parks  TB.  Goodwin  &  Hand, 


Goodwin  &  Hand  recovered  a  judgment  in  the  circuit  court 
of  Oakland  against  Parks,  who  sued  out  a  writ  of  error  from 
this  court,  which  affirmed  the  jud^^ent  of  the  circuit  court. 
Between  the  argument  of  the  cause  and  the  decision  of  the 
court  affirming  the  judgment,  Parks  was  discharged  in  bank- 
ruptcy, and  now  moved  for  a  perpetual  staj  of  execution  on 

the  judgment. 
[86*]      *ParkSj  in  person. 
Knight^  contra. 

By  the  Courts  Whipple,  J.  If  a  party  is  sued  upon  a 
claim  or  demand,  from  which  he  has  been  discharged  by  a  de- 
cree of  bankruptcy,  he  must  avail  himself  of  the  diischarge  by 
an  appropriate  plea;  if  he  fails  to  do  this  he  may  be  made 
liable,  notwithstanding  his  discharge.  The  mode  in  which  a 
party  may  avail  himself  of  such  defense  is  fully  pointed  out 
in  the  bankrupt  law.  The  act,  however,  makes  no  provision 
in  respect  to  a  case  situated  as  this  is.  The  party  had  not 
been  discharged  when  called  upon  to  plead  to  the  assignment 
of  error.  The  case  had  been  argued  upon  the  issue  made  up 
between  the  parties,  and  submitted  to  the  court  for  decision. 
After  such  agreement  and  submission  it  was  too  late  to  inter- 
pose  a  plea;  nothing  remained  to  be  done  but  to  pronounce 
judgment  upon  the  issue  between  the  parties.  But  when  the 
judgment  of  this  court  was  pronounced,  he  had  been  dis- 
charged from  the  judgment  rendered  against  him  by  the  cir- 
cuit court;  that  judgment  had  been  paid  and  discharged  by 
operation  of  law.  The  defendant  in  the  court  below  hav- 
ing been  thus  discharged,  it  would  seem  proper  that  some 
mode  ought  to  be  devised  by  wl\ich  effect  should  be  given  to 
his  discharge.  Had  he  been  present  when  the  opinion  of 
this  court  was  announced  and  entry  of  affirmance  direct- 
ed, and  suggested  his  discharge  in  bankruptcy,  this  court 
would  either  have  suspended  its  judgment,  or  having  di- 
rected the  judgment  of  the  court  below  to  be  affirmed, 
would  at  the  same  time  have  given  the  party  the  rights  se- 
cured to  him  by  his  discharge,  and  directed  a  stay  of  proceed- 
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ings.  Situated  as  this  cause  was  when  the  decree  in  bank- 
ruptcy was  granted,  it  would  seem  to  me  the  course  pursued  was 
the  appropriate  one.  The  cause  having  been  argued  and  submit- 
ted, it  was  proper  for  the  court  to  give  judgment,  reserving 
to  the  bankrupt  the  right  of  availing  himself  of  the  benefit  of 
his  discharge  when  an  attempt  should  be  made  to  enforce  the 
payment  of  the  judgment  by  execution.  It  is  very  true  that 
the  judgment  in  this  case  was  a  debt  created  stiisequeni  to  the 
discharge  of  the  bankrupt;  but'  the  debt  was  founded  upon  a 
judgment  from  which  the  defendant  in  the  court  below  had 
been  discharged;  the  judgment  had,  in  contemplation  of  law, 
been  paid  and  satisfied.  Suppose,  after  the  cause  had 
been  argued  and  ^submitted,  the  plaintiff  in  error  had  [87*] 
paid  and  satisfied  the  judgment  below,  and  obtained  a 
discharge  from  the  same,  this  court  would  not  hesitate  to  di- 
rect a  perpetual  stay  of  execution,  although  the  judgment  be- 
low was  affirmed;  and  yet,  the  debt  created  by  the  judgment 
rendered  in  this  court  had  not  in  fact  been  paid,  but  the  judg- 
ment in  the  court  below,  upon  which  the  judgment  of  this 
court  is  based.  This  is  but  the  exercise  of  an  equitable  power 
over  its  own  judgments,  which  courts  of  law  possess.  The 
case  of  Bostwick  v.  Dodge^  2  Doug.  331,  decided  by  this 
court  in  1846,  is  an  authority  to  show  that  this  power  may 
be  exercised  in  a  proper  case.  Dodge  had  obtained  a  judg- 
ment against  Bostwick  in  the  circuit  court;  Bostwick  removed 
the  case  to  the  supreme  court  by  writ  of  error.  His  counsel 
not  having  received  advices  from  his  client,  proceed  to  argue 
the  cause  in  the  supreme  court  upon  the  issue  made  in  that 
court.  The  judgment  below  was  affirmed,  when  Bostwick 
applied  for  an  order  to  stay  the  execution,  upon  the  ground 
that  he  had  been  discharged  in  bankruptcy  after  the  suing 
out  of  the  writ  of  error,  and  before  errors  were  assigned  and 
the  case  argued,  and  that  he  did  not  think  it  necessary  to  take 
any  further  steps  in  the  case,  or  advise  further  with  his  counsel. 

We  think  if  the  court  could  rightfully  stay  the  process  in 
that  case,  it  may  in  the  case  before  us. 

Motion  granted. 


87  CASES  m  THE  SUPKEME  COURT. 


Boot  7B.  Barnes. 


Boot  et  al.  vs.  Babnes. 

A  certiorari  will  not  lie  to  remove  proceedings  had  before  a  Justice  of  the 
peace,  under  R.  8. 1838,  to  determine  whether  a  mill  pond  is  unhealth- 
fa\  and  productive  of  disease  by  reason  of  the  decay  of  standing, 
lodged,  or  fallen  timber. 

KoTB.  —  The  writ  of  certiorari  is  a  constitutional  remedy,  and  can  not 
be  taken  away  by  legislature,  where  applicable.    Specht  v.  Detroit,  20 
Mich.  168.    Held  applicable  though  the  plaintiff  have  another  remedy  by 
appeal  in  a  case  where  private  property  has  been  condemned  for  an  alley, 
without  proper  notice  of  the  purpose  for  which  Jury  would  be  called.   Ibid. 
See  also  J.  &  C.  R  R.  Co.  «.  Barrows,  24  111.  563;    Ottawa  v.  C.  ft 
R.  I.  R  R.  Co.,  26  id.  48.     Writ  should  be  dismissed  where  improvi- 
dently   issued,  as   in   summary   proceedings   to  recover  possession  of 
lands,  unless  equitable  circumstances  justify  the  resort  to  this  writ  in 
lieu  of  an   appeal.     Farrell  v.  Taylor,  12  Mich.,  113,  and  cases  there 
cited;    but  see  Rowe  «.  Rowe,  28  id.  858;   Thompson  «.  8.  D.  Ko.  6; 
26  id.,  488    Certiorari  from  supreme  court  lies  to  remove  bastardy  proceed- 
ings in  county  court,  although  the  ordinary  judgments  of  a  county  court 
may  be  removed  to  circuit  court    Perkins  v.  8upt*s  of  Poor  of  Lapeer  Co., 
1  id.  504.     Judgments  in  extraordinary  and  special  proceedings,  before 
Justices  of  the  peace,  removable  not  to  circuit  but  to  supreme  court.    War- 
ner «.  Porter,  2  Doug.  858.    Lies  in  circuit  court  to  review  order  of  justice 
of  the  peace  in  bastardy  case.    Cross  v.  People,  10  Mich.  24.    Lies  instead 
of  mandamus  to  review  error  of  circuit  court  in  permitting  amended  affi* 
davit  in  attachment    case  to  be  filed,  an   attachment  being    a    special 
proceeding  not  according  to  course  of  common  law.    People  «.  Judges 
of  Branch  Circuit,  1  Doug.  819.     And  to  review  an  error  of  the  cir. 
cuit  court  in  ordering  execution   against  a  stay  surety  on  a  Justice's 
judgment   under  act  of  1846,  Jerome  v.  Williams,  13    Mich.  622,   the 
proceeding  being  special,  and  not  according  to  common  law;  but  not 
to  review  error  of  circuit  court  in  granting  leave  to  appear  from  probate 
court  out  of  ti.ne.     Palms  v.  Campau,  11  id.  509.    Rests  in  sound  dis- 
cretion, notwithstanding  statute  requiring  it  to  be    issued  within  two 
years.    Matter  of  Landis,  9  id.,  324.    That  the  statute  gives  an  appeal 
to  circuit  court,  on  question  of  damages  in  proceedings  to  open  streets,  will 
not  prevent  certiorari  from  this  court  on  other  questions     People  v.  Brigh- 
ton, 20  Mich.  57.    May  be  quashed  for  laches.    Matter  of  Landis,  9  id.  824; 
Harbaugh  v.  Martin,  80  id.  284.    8uch  motion  must  be  promptly  made. 
Matter  of  Robinson,  6  id.,  187.    Lies  only  to  review  questions  of  law,  in- 
cluding the  question  whether  any  competent  evidence  exists  on  which  to 
base  the  action  of  the  court  below.    Jackson  v.  People,  9  Mich.  Ill ;  Hig- 
by  «.  Lant,  8  id.,  612;  Hyde  «.  Nelson,  11  id.  858;  Cirobbe  v.  Morse,  8  id 
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Cebtiobari  to  a  justice  of  the  peace  to  remove  proceedings 
before  him,  under  ch.  8,  tit.  4,  part  3,  E.  S.  1838.  • 

Farrcmd  cfe  Highy^  for  plaintiflfe  in  error. 
D.  Johnson^  for  defendant  in  error. 

4d4;  Berry  v.  Lowe,  10  id.  9;  Linn  v.  Roberts,  15  id.  448;  McGraw«. 
Schwab,  28  id.  18.  Hast  be  directed  to  the  tribunal  whose  decision  is  to 
be  reviewed,  or  will  be  dismissed.  Goodrich  «.  Uom'rs  of  Highways  of 
Lima,  1  Mich.  385;  Crawford  v.  Scio,  22  id.  405;  French  «.  Com'rs  of  High, 
ways  of  Springwells,  12  id.  267;  Milw.  Co.  «.  Schubel.  29  Wis.  444;  Rob- 
erts «.  High.  Com.  of  Coltrellville,  24  Mich.  182.  Errors  not  pointed  out 
in  court  below  will  not  be  reviewed  on.  Leeo.  Hardgrave,  3  id.  77;  Hin- 
man  «.  Eakins,  26  id.  80;  Taylor  t>.  Wilkinson,  22  Wis.  40.  As  to  assign- 
ments of  error  on,  when  specific.  Fowler  «?.  Det.  &  Milw.  R.  R.  Co.,  7 
Mich.  79;  Davison  v.  Otis,  24  id.  23;  Building  Co.  t).  Thompson,  32  id. 
298.  Whether  certiorari  is  the  proper  remedy  will  only  be  considered  on 
the  hearing,  not  on  motion  to  dismiss;  will  not  lie  to  review  questions  of 
discretion.  Midland  Supers  o.  Auditor  General,  27  id.  165.  Circuit  courts 
may,  on  certiorari^  review  proceedings  of  inferior  courts  on  attachment 
Thompson  v.  School  Dist.,  28  id.,  283 ;  Taylor  «.  St.  Clair  Judge,  82  id.  95; 
Patterson  i7.  Goodrich,  31  id.  225;  but  see  Mendelsohn  v.  Smith,  27  id.  2. 
When  statutory  remedy  is  gone  on  attachment  proceedings  in  Justice's 
court,  a  common  law  certiorari  may,  in  proper  cases,  issue  from  supreme 
courL  Withington  v.  Southwortli,  26  id.  381.  Technical  questions  of 
practice  not  considered  on.    Burnham  «.  Van  Gilder,  84  id.  246. 

In  Wisconsin,  supreme  court  issues  certiorari  only  to  circuit  court,  not 
to  justice's  court.  Judson  v.  Marshall,  Bur.  171  (1841),  overruled  in  May 
V.  Keep,  1  Chand.  285;  Hurlbut  v.  Wilcox,  19  Wis.  419.  Is  a  constitutional 
remedy  in  supreme  court.  In  re  S.  M.  Booth,  3  id.  1.  Will  not  review  pro- 
ceedings in  circuit  court  in  chancery  as  by  guardian  to  sell  real  estate.  In 
re  Hitfiey,  14  id.  417.  Supreme  court  will  reverse  a  void  judgment  on.  Combs 
V,  Dunlap,  19  id.  591.  Lies  at  common  law  when  a  circuit  Judge  appoints 
commissioners  without  authority.  Western  Union  R.  R.  Co.  v.  Dickson, 
80  id.  389.  Applies  especially  to  Jurisdictional  defects.  Owens  f>.  State, 
27  id.  456;  State  f>.  Huck,  29  id.  202.  Circuit  court  on,  should  either  affirm 
or  reverse  the  justice's  judgment,  and  not  dismiss  the  writ.  McNamara  «. 
Specs,  25  id.  539.  Does  not  bring  up  evidence,  but  only  the  record.  Baizer 
V.  Lasch,  28  id.  268.  Brings  up  all  proceedings  from  the  beginning.  State 
ex  rel.  McCune  o.  Goodwin,  24  id.  236. 

—  In  Illinois,  lies  for  excess  of  Jurisdiction,  and  where  appeal  is  not  al 
lowed.  People  ex  rel.  Williamson,  13  111.  660 ;  C.  &  R.  I.  R.  R.  Co.  v.  Whip- 
pie,  22  id.  105;  Rue  v.  City,  66  id.  256.  Not  for  errors  of  fact  or  law.  U 
id.  381 ;  22  id.  833 ;  18  id.  824.  It  does  not  bring  up  the  evidence,  but  only 
Jurisdiction  and  regularity.  C.  &  R.  I.  R.  R.  Co.  v.  Whipple,  22  id.  108; 
Sonera  «.  Carthage,  27  id.  140.    Judgment  complained  of,  on  application 
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[88*]  *By  the  Courts  Miles,  J.  The  defendant  in  error,  Ed- 
ward M.  Barnes,  made  a  complaint  in  writing  to  P.  O. 
Lawrence,,  Esq.,  a  justice  of  the  peace  of  the  connty  of  Jack- 
son, that  the  plaintiffs  in  error  were  the  proprietors  and  occu- 
pants of  a  mill  situated  in  the  township  of  Leoni,  in  that 
county;  that  the  pond  to  the  mill  was  unhealthful  and  pro- 
ductive of  diseases  hy  reason  of  the  decay  of  a  large  quantity 
of  standing,  lodged  and  fallen  timber  within  the  bounds  of 
the  mill  pond ;  and  that  the  pond  or  a  large  portion  of  it  was 
situated  in  said  township.     R.  S.  1838,  sec.  6,  p.  535. 

Upon  this  complaint  being  lodged  with  the  justice,  he  pro- 
ceeded to  issue  a  notice,  and  to  impanel  a  jury  for  the  trial  of 
the  same.  Two  of  the  persons  named  in  the  complaint  ap- 
peared and  contested  the  matter  before  the  justice,  and  took 
various  exceptions  to  the  regularity  of  the  proceedings,  which 
being  overruled  by  the  justice,  they  have  assigned  for  error  in 
this  court,  upon  a  removal  of  the  proceedings  in  the  case  by 
certiorari. 

The  statute  under  which  the  proceedings  in  the  case  were 
had,  R.  S.  1838,  p.  535,  sec.  6,  provides  that  ''it  shall  be  law- 
ful  for  any  resident  of  a  township  in  which  a  mill  pond  is  sit- 
uated, to  made  a  complaint  in  writing  against  the  proprietors 
or  occupants  of  such  mill  to  any  justice  of  the  peace  in  such 
township,  that  such  mill  pond  is  unhealthful  and  productive  of 
diseases  by  reason  of  the  decay  of  the  standing,  lodged  or  fallen 
timber,  whereupon  the  said  justice  shall  issue  a  venire  facias  to 
the  sheriff  or  any  constable  of  the  county,  to  summon  twelve 

to  remove  cause  to  circuit  court,  must  be  shown  not  to  have  resulted  fW>m 
negligence,  and  must  be  shown  to  be  unjust  in  petition.  Cushman  o. 
Rice,  1  Scam.  665 ;  Murray  «.  Murphy,  16  111.  275 ;  Russell  «.  Pickering, 
17  id.  31;  Clifford  t».  Waldrop,  16  id.  275;  Cook  «.  Hoyt,  18  id.  144;  Lord 
V.  Burke,  4  Gilm.  863;  Gallimore  v.  Dazy,  12  IH.  148;  Stout  o.  Slattery,  id. 
162;  Harrison  o.  Chipp,  25  id.  575;  Davis  v.  Randall,  26  id.  248.  May  be 
dismissed  on  motion  if  petition  fails  to  show  why  appeal  was  not  taken. 
Doan  «.  Sibbitt,  61  id.  485.  What  is  due  diligence  on.  Otten  «.  Lehr, 
68  id.  74.  Facts  amounting  to,  must  be  shown  by  the  petition,  not  mereljr 
alleged  as  a  conclusion  of  the  affiant  First  Nat  Bank  of  Chicago  «. 
Beresford,  78  id,  891. 
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difiinterested  men,  who  shall  be  freeholders  and  residents  ol 
the  county,  and  said  officer  shall,  within  a  reasonable  tim6| 
fiummon  the  jurors  to  appear  at  the  time  and  place  mentioned 
in  said  venire,  for  the  trial  of  such  complaint.  Provided,  that 
before  the  venire  shall  issue,  satisfactory  security  for  the  de» 
fendant's  costs  shall  be  given  to  such  justice:  And  provided 
also,  that  six  days  at  least  before  the  time  of  issuing  such 
venire,  a  written  notice  of  said  complaint  being  made,  signed 
by  the  justice,  shall  be  served  on  the  proprietors  or  occupants 
of  such  mill,  so  that  they  may  be  present  at  the  time  of  select- 
ing the  jury;  and  such  jury  shall  be  selected  by  writing  down 
the  names  of  twice  the  number  wanted,  and  each  party  may 
strike  off  six,  and  the  names  of  the  remaining  twelve  shall  be 
embodied  in  the  venire  to  try  the  cause. 

The  next  section  provides,  that  "  if,  upon  the  trial  of 
«uch  complaint,  *the  jury,  after  being  sworn  or  affirmed  [39*] 
to  try  the  matter  of  such  complaint,  and  after  hearing 
the  testimony,  if  any  be  offered,  shall  determine  said  millpond 
unhealthful  or  productive  of  disease,  and  that  it  arises  from 
the  decay  of  standing,  lodged  or  fallen  timber  in  said  pond 
the  justice  shall  record  such  determination  on  record,  and  if 
thereafter  the  proprietor  or  proprietors,  occupant  or  occupants, 
shall  neglect  or  refuse  to  remove  such  standing,  lodged  op 
fallen  timber  from  such  pond,  it  shall  be  lawful  for  any  house- 
holder resident  of  the  township  to  prosecute  such  proprietors 
or  occupants,  before  any  justice  of  the  peace  of  such  county,  in 
an  action  of  debt,  and  such  householder  is  authorized  to  give 
in  evidence  the  determination  of  the  jury  aforesaid,  and  upon 
the  evidence  thus  produced,  judgment  shall  be  entered  for  a 
fium  not  exceeding  the  penalty  named  in  the  fifth  section  oi^ 
this  chapter." 

The  fifth  section  referred  to  makes  it  the  duty  of  all  pro- 
prietors of  mills  within  this  state  to  clear  their  mill  ponds  of 
all  standing,  fallen  or  lodged  timber,  upon  complaint  made  to 
them  by  any  justice  of  the  peace  of  the  township  where  the 
mill  is  situated,  that  the  mill  pond  has  been  determined  un- 
healthful and  productive  of  diseases  in  the  manner  before 
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mentioned;  and  for  every  neglect,  a  penalty  of  not  more  than 
$150  is  made  recoverable,  in  an  action  of  debt,  by  any  person 
who  shall  sue  for  the  same. 

Ko  provision  is  made  in  the  statute  for  reviewing  the  pro- 
ceedings thus  had. 

A  certiorari  lies  in  all  judicial  proceedings  in  which  a  writ 
of  error  does  not  lie,  and  does  not  lie  to  remove  any  other  than 
judicial  acts.    Tomlin's  Law  Die.  tit.  Certiorari,  p.  299. 

In  the  case  before  us,  the  justice  does  not  appear  to  have 
acted  judicially. 

This  seems  to  be  a  preliminary  proceeding  to  lay  the  foun- 
dation for  an  action  of  debt,  to  recover  a  penalty  for  noncom- 
pliance with  the  provisions  of  the  fifth  section  of  the  act 
"  The  justice  has  no  order  to  make,  no  judgment  to  give,  no 
judiciiJ  act  to  perform."  Pugsley  v.  Andersim^  8  Wend.  468; 
17  id.  15. 

It  will  be  time  enough  to  question  the  validity  of  these  pro- 
ceedings when  the  action  is  brought  to  recover  the  penalty. 

Certiorari  dismissed. 


[40*]  *Ten  Eyok  vs.  Wing. 

Debt  on  Judgment  recovered  in  1824.  Plea,  statute  of  limitations.  Repli- 
cation, that  in  November,  1882,  a  pluries  execution  was  taken  out  on 
the  judgment;  that  on  the  17th  of  the  same  month,  defendant  filed  a 
bill  in  chancery  and  obtained  an  injunction,  restrainlDg  proceedings 

Note.  —  By  act  of  September  1, 1888,  see  §  18,  ch.  140  of  the  Rev.  Stat 
1846  (Comp.  L.  1871,  §  7160),  acknowledgment  or  new  promise  is  required 
to  be  in  writing.  See,  for  construction  thereof,  Joy  «.  Thompson,  1  Doug. 
878. 

If  acknowledgment  or  partial  payment  be  accompanied  by  facts  re- 
butting the  implication  of  promise  to  pay  the  residue,  the  demand  is 
not  revived.  Jewett  v.  Pettit,  4  Mich.  508.  It  is  a  statute  of  repose. 
Id.  Indorsement,  when  it  will  revive.  Chandler  «.  Lawrence,  8  id.  261. 
Ab  to  partners,  revival  by  one,  see  Sigler  v.  Piatt,  16  id.  206.  Effect  of  pay. 
Bents  on  account,  Payne  d.  Walker,  26  id.  60.  Of  goods  or  money  **  re* 
tarned,"  Campbell  «.  White,  22  id.  178, 

—See  Pritchard  v.  Howell,  1  Wis.  181.  Part  payments  efficient,  Clere. 
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on  the  execution ;  that  on  the  17th  of  November,  1885,  it  was  stipulated 
between  the  parties  in  the  chancery  suit,  that  the  injunction  be  dis- 
solved ;  that  the  pluries  execution  be  set  aside ;  that  there  be.a  refer- 
ence to  a  master  to  take  testimony  in  the  chancery  suit,  and  to  state  an 
account  between  the  parties;  to  state  the  amount  due  on  the  judgmonti 
and  ascertain  the  amount  of  any  and  all  legal  and  equitable  setoffs  to 
the  judgment.  That  testimony  was  taken  under  the  stipulation  by  both 
parties;  that  the  master  made  his  report  in  January,  1888,  and  that  in 
March,  1S46,  the  case  was  heard  in  the  court  of  chancery,  and  a  decree 
made  dismissing  the  bill  with  costs.  On  demurrer,  the  replication  waa 
held  bad,  as  the  case  did  not  come  within  the  exceptions  of  the  statute 
of  limitations,  and  the  replication  did  not  show  such  an  acknowledg- 
ment of  the  debt  as  would  warrant  the  implication  of  a  new  promise. 

Where  a  new  promise  is  set  up  to  take  a  case  out  of  the  statute  of  limita- 
tions, it  ought  to  be  proved  in  a  clear  and  explicit  manner,  either  ex- 
pressly,  or  by  such  an  unqalified  acknowledgment  as  authorizes  its 
implication. 

Vhe  acknowledgment  should  contain  an  unqualified  and  direct  admission 
of  a  present  subsisting  debt,  which  the  party  is  liable  and  willing  to 
pay,  and  be  unaccompanied  by  any  circumstances  or  declarations 
which  repel  the  presumption  of  a  promise,  or  intention  to  pay. 

Case  reserved  from  Wayne  Circuit  Court. 
The  facts  appear  in  the  opinion  of  the  court. 
(yFlynnj  for  plaintijBEl 
Fraser^  for  defendant. 

By  the  Cov/rty  Miles,  J.  The  plaintiff  declared  in  debt  upon 
a  judgment  recovered  in  the  supreme  court  of  the  then  terri- 
tory of  Michigan,  on  the  25th  day  of  September,  A.  D.  1824. 
The  defendant  plead  that  the  action  was  not  commenced 
within  eight  years  next  after  the  rendition  of  the  judgment. 
To  this  the  plaintiff  replied  specially,  that  on  the  5th  day  of 

land  V.  Harrison,  16  id.  670;  Eaton  o.  Gillett,  17  id.  485;  Martin  v.  Fox  and 
Wis.  Imp.  Co.  19  id.  552. 

—  Mellick  «.  De  Seethurst,  Breese,  221;  Ayers«.  Richards,  12  111.  147; 
Keener  «.  Crall,  19  id.  189 ;  Horner  «.  Starkey,  27  id.  18 ;  Sennott «.  Horner, 
80  id.  429.  If  conditional,  new  promise  does  not  revive,  Parsons  «.  North 
HI.  Coal  and  Iron  Co.  88  id.  480;  Dickerson  v.  Sutton,  40  id.  408;  Norton 
«.  Colby,  52  id.  198.  New  promise  required  to  be  in  writing  by  R.  8. 1874, 
p.  643,  §  16.  See  Steele  «.  Clark,  77  id.  471 ;  Schell  v.  Eidman,  77  id.  801; 
Wachter  v.  Albee,  80  id.  47. 
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Kovember^  1832,  he  sued  out  a  plnries  execution  upon  the 
judgment,  and  delivered  the  same  to  the  sheriff  of  the  county 

of  Monroe,  to  be  executed;  that  before  the  same  was 
[41*]  executed,  to  wit,  on  *the  17th  day  of  November,  in  the 

same  year,  the  defendant  filed  a  bill  in  the  same  court 
sitting  in  chancery,  against  the  plaintiff,  and  for  reasons 
therein  set  forth,  prayed  for  and  procured  to  be  issued  and 
served  upon  the  plaintiff  an  injunction  out  of  said  court,  in- 
hibiting him  from  all  further  proceedings  upon  the  execution 
BO  issued,  until  answer  filed  and  a  final  hearing,  and  that  a 
subpoena  to  appear  and  answer  was  served  upon  the  plaintiff 
(the  defendant  in  the  bill),  who  caused  his  appearance  to  be 
entered  accordingly.  That  on  the  17th  day  of  November, 
1835,  a  stipulation  in  writing  was  entered  into  between  the 
parties  to  the  chancery  suit,  by  which  it  was  agreed  that  the 
injunction  be  dissolved,  and  that  the  pluries  execution  be  set 
aside,  and  that  an  order  be  granted  by  any  judge  of  said  couft 
during  the  then  vacation  to  that  effect,  reserving  to  the 
defendant  in  this  case  all  right  to  set  aside  the  executioni 
which  was  antecedent  to  the  pluries  execution,  and  reserving 
to  the  plaintiff  all  right  to  amend  the  same  and  the  returns 
thereto,  or  any  irregularity  in  issuing  the  same;  and,  further, 
that  the  chancerj  suit  be  referred  to  a  master  to  take  testi- 
mony on  both  sides,  and  to  state  an  account  between  the  par- 
ties, to  state  the  amount  due  on  the  judgment,  and  to  ascer- 
tain the  amount  of  any  and  all  incumbrances  upon  certain 
property  in  the  bill  mentioned,  and  also  to  ascertain  the 
amount  of  any  and  all  legal  and  equitable  setoffs  to  the  judg- 
ment; that  the  testimony  so  taken  should  be  read  on  the 
hearing  of  the  cause,  subject  to  all  legal  objections  and  excep* 
tions,  and  that  the  report  of  the  master  should  be  subject  to 
all  legal  exceptions,  and  that  the  cause  should  be  submitted 
to  the  court  upon  final  hearing,  either  upon  written  briefs  at 
the  then  next  term,  or  upon  argument  thereafter.  The  repli- 
cation further  states  that  the  testimony  of  both  parties  was 
taken  before  a  master,  who  discharged  and  performed  his 
duty  and  made  a  report  of  his  doings  in  all  things^  as 
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qnired  by  the  Btipulation,  to  the  said  enpreme  court,  on  the 
9th  day  of  January,  1838,  and  that  in  the  term  of  March, 
1846,  the  pleadings  and  proofs  in  the  cause  and  the  report  of 
the  master  were  duly  submitted  to  the  court  of  chancery  for 
the  state  of  Michigan,  for  final  decision,  and  that  court,  after 
hearing  counsel,  made  a  decree  dismissing  the  bill  with  costs 
to  the  defendant  therein,  and  that  the  decree  is  still  in  full 
force. 

The  defendant  has  demurred  generally  to  this  replication, 
and  the  plaintiff  has  joined  in  demurrer.    The  ques- 
tion reserved  for  the  opinion  *of  this  court  is,  as  to  the  [42*] 
sufficiency  in  law  of  the  facts  set  forth  in  the  replica- 
cation  to  avoid  the  statute  of  limitations. 

The  defendant  insists,  that  the  only  question  presented  by 
the  pleading  is,  whether  the  plaintiff  has  brought  himself 
within  the  exceptions  or  saving  clause  of  the  statute,  and  that 
this  clause  has  been  strictly  construed  by  courts  of  justice, 
and  never  extended  by  equity. 

As  we  understand  the  argument  of  the  plaintiff's  counsel, 
the  following  are  the  main  propositions  sought  to  be  estab- 
lished by  him: 

First,  that  he  was  prevented  by  the  injunction  from  sooner 
bringing  suit;  and,  secondly,  that  by  the  stipulation  there  was 
a  sufficient  recognition  of  the  existence  of  the  debt,  and  ac- 
knowledgment of  the  defendant's  liability  to  pay,  to  take  the 
case  out  of  the  statute. 

Without  discussing  the  question  whether  a  new  promise 
can  be  replied  to  a  plea  of  the  statute  in  an  action  of  debt 
upon  a  judgment,  we  shall  proceed  at  once  to  consider  the 
points  made  by  the  plaintiff;  and  as  this  is,  upon  those  points, 
a  case  of  the  first  impression  in  thig  court,  we  can  only  refer 
to  the  decisions  of  other  courts  as  illustrative  of  the  princi- 
ple upon  which  the  statute  should  receive  a  construction. 

The  language  of  the  statute  is  general,  and  provides  that 
"all  actions  of  debt  or  scire  facias  on  judgment  shall  be  com- 
menced and  sued  within  eight  years  next  after  the  rendition 
of  such  judgment,  and  not  after."     Laws  1833,  p.  671. 
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By  the  ninth  and  tenth  sections  there  are  savings  in  the 
cases  of  arrest  and  reversal  of  judgments,  of  jndgments  on 
plea  in  abatement  and  upon  demurrer,  and  in  favor  of  infants, 
femes  covert,  persons  imprisoned  or  beyond  seas,  and  Tvtero 
a  person  shall  be  without  the  territory  at  the  time  the  cause 
of  action  accrues,  and  shall  not  have  known  property  or  estate 
within  the  territory,  liable  to  attachment;  giving  the  person 
entitled  to  the  action  a  right  to  bring  the  same  within  the 
time  limited,  calculating  from  the  time  the  impediment  shall 
be  removed  in  cases  of  infants,  etc.,  and  from  the  time  of  the 
return  of  the  party,  in  the  latter  case. 

All  these  cases  so  excepted  are  clearly  within  the  general 
terms  of  the  act,  and,  but  for  the  saving  clause,  would,  upon  a 
reasonable  construction,  be  deemed  within  its  provisions. 

General  words  in  a  statute  must  receive  a  general  construc- 
tion, and  if  there  be  no  express  exception,  the  court  can  cre- 
ate none.  Deinarest  v.  Wyncoop^  3  Johns.  Ch.  142. 
[43*]  *Chancellor  Kent,  in  the  opinion  in  this  cause,  saya 
it  was  agreed,  without  contradiction,  in  Stowell  v 
Zouch^  Plowd.  369  b.  371  b.,  that  the  general  provisions  in  the 
statute  of  fines  would  have  barred  infants,  femes  covert^  and 
the  other  persons  named  in  the  proviso,  equally  with  persona 
under  no  disability,  if  they  had  not  been  named  in  the  excep- 
tion or  saving  clause;  and  that  in  Dupleix  v,  Hoveriy  2  Vern. 
640,  the  Lord  Keeper  thought  it  very  reasonable  that  the  stat- 
ute of  limitations  should  not  run  where  the  debtor  was  beyond 
sea,  but  as  there  was  no  saving  in  the  case,  he  could  not  resist 
the  plea  of  the  statute.  The  statute  of  21  Jac.  1,  had  no  sav- 
ing of  this  description.  The  chancellor  also  refers  to  £eck- 
ford  V.  Wade^  17  Ves.  87,  in  which  last  case  reference  is  also 
had  to  2  Salt  420,  and  10  Mod.  206. 

We  do  not  understand  the  plaintiff  as  insisting  that  he 
comes  within  the  letter  of  the  provisions  of  the  10th  section, 
but  he  contends  this  section  should,  by  an  equitable  construc- 
tion, be  extended  so  as  to  include  a  case  where  a  plaintiff  has 
been  delayed  by  an  injunction  out  of  chancery. 

Our  statute  is  substantially  a  copy  of  the  act  of  21  JameSi 
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with  some  additions,  to  the  3d  and  4th  sections  of  which  the 
7th  and  9th  sections  of  ours  correspond. 

Certain  cases  have  been  held  to  be  within  the  equity,  though 
not  within  the  letter  of  the  1st  and  2d  provisos  of  the  4th 
section  of  that  act;  as  where  the  action  is  brought  within  six 
years,  and  the  plaintiff  dies  before  judgment,  his  executor  or 
administrator  may  have  a  new  action  within  the  equity  of  the 
first  proviso.  See  Wilkinson  on  Limitations,  43,  and  the 
cases  there  cited. 

The  reason  assigned  for  this  is,  that  the  latter,  though  in 
form  a  new  action,  is  in  substance  but  a  continuation  of  the 
old  one.  The  plaintiff  is  in  no  default,  and  it  is  not  intended 
that  the  statute  meant  to  bar  where  the  party  has  lost  his  taal 
by  the  act  of  God,  if  the  action  is  renewed  in  a  reasonable 
time.  In  this  state,  this  is  now  provided  for  by  statute.  B. 
S.  1838,  sec.  10,  p.  577,  reenacted,  E.  S.  1846,  sec.  10,  p.  601. 
But  this  is  not  extended  to  a  case  of  nonsuit,  which  is  either 
by  the  voluntary  act  of  the  party  or  the  opinion  of  the  court 
against  him,  and  the  suit  commenced  afterwards  is  conse- 
quently a  new  suit.  Angel  on  Lim.  old  ed.  328,  and  the  case 
there  cited.  It  is  to  be  observed,  that  in  the  case  of  the 
death  of  a  party,  the  statute  is  held  not  to  ope*rate,  and  [44*] 
the  fourth  section  is  only  referred  to  by  way  of  analogy, 
in  determining  what  shall  be  a  reasonable  time,  so  it  can 
scarcely,  with  propriety,  be  said  that  this  is  an  extension  of 
the  provisions  of  that  section,  though  such  is  the  language 
used.  All  the  later  cases  insist  upon  a  strict  construction, 
and  are  opposed  to  such  extension.  2  Gall.  319;  20  Johns.  46; 
3  Pet  Cond.  64.  So  if  an  action  brought  by  9.  feme  sole 
abate  by  her  marriage,  she  and  'her  husband  may  have  a  new 
action.     Willes,  260,  note. 

It  may  be  remarked  that  the  same  argument  used  against  a 
party  in  case  of  a  nonsuit,  that  he  should  not  begin  again 
after  six  years  because  of  his  voluntary  act  in  abandoning  his 
suit,  failed  in  this  case,  it  being  urged  on  error  to  the  King's 
Bench,  that  the  suit  was  abated  by  the  mari*iage,  the  voluntary 

act  of  the  party;  that  the  statute  of  limitations  was  a  law  of 
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peace  for  the  secarity  of  property,  and  ought  not  to  be  ex- 
tended by  equity.  The  only  reply  of  the  court  to  this  argu- 
ment appears  to  haye  been,  that  the  statute  had  received  a 
favorable  construction.  2  Saund.  63  h,  note;  HurUmgton  v. 
BrvrhkerJioofy  10  Wend.  278,  where  the  same  equitable  con- 
struction is  given  to  the  New  York  statute,  in  the  case  of  an 
administrator. 

In  the  case  of  Barker  v.  Millard^  16  Wend.  673,  Bbonson, 
J.  says,  the  equity  of  the  statute  has  never  been  extended  far 
enough  to  aid  a  party  where  the  commencement  of  his  suit 
has  been  stayed  by  injunction  out  of  chancery;  that  he  has 
met  with  no  case  where  it  was  held  that  an  injunction  out  of 
chancery  would  suspend  the  running  of  the  statute;  that  the 
contrary  doctrine  is  strongly  implied  in  many  cases;  that  the 
party  to  a  suit  in  chancery  has  often  applied  to  that  court  to 
restrain  the  defendant  from  setting  up  the  statute  in  an  action 
at  law;,  and  hence,  he  argues,  if  the  pendency  of  the  injunc- 
tion would  be  a  good  answer  to  a  plea  of  the  statute  of  limi- 
tations, such  an  application  would  not  have  been  necessary. 
He  refers  to  1  Vern.  74;  2  Atk.  1;  Gilbert  v.  Emereon^  2 
Yern.  503;  Bac.  Abr.  Limitation  of  Actions,  £  6;  Blanshard 
on  Limitations,  164;  Vin.  Abr.  Lim.  T. 

In  that  case,  as  in  this,  the  statute  had  commenced  running 
before  the  injunction  was  obtained,  and  counsel  insisted  that 
the  period  of  time  during  which  a  suit  was  stayed  by  the  in- 
junction should  be  deducted  from  the  statute. 

The  5th  section  of  the  New  York  Law,  1  R.  L.  186, 
[45*]  under  which  this  *ca8e  was  decided,  corresponds  with 
the  8d  and  4th  sections  of  the  statutes  of  21  James. 

In  the  case  at  bar  the  injunction  restrained  the  plaintiff 
from  proceeding  on  the  pluries  execution  only,  in  no  way 
affecting  or  hindering  him  by  its  mandate  from  bringing  suit 
upon  the  judgment. 

When  the  statute  once  begins  to  run,  no  subsequent  disa- 
bility will  restrain  it.     On  this  subject  the  decisions  are  uni- 
form.    Wilkinson  on  Limit.  51,  and  the  cases  there  cited. 
Even  insanity  has  been  held  not  to  obstruct  its  progress.  Doe 
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V.  JoneSy  4  Term,  301,  by  Lord  Kenton,  Chief  Justice.  In 
Demarest  v.  WynTtoop^  3  Johns.  Ch.  139,  this  subject  is  treated 
bj  the  late  Chancellor  Kent  in  his  usUal  clear  and  forcible 
manner.  Speaking  of  cumulative  disabilities  he  says,  ''  The 
party  can  only  avail  himself  of  the  disabilities  existing  when 
the  right  of  action  first  accrued.  If  disability  could  be  added 
to  disability,  claims  might  be  protracted  to  an  indefinite  ex- 
tent of  time,  and  to  the  great  injury  and  oppression  of  the 
country.  It  would  be  impolitic  aj*  well  as  contrary  to  estab- 
lished rule,  to  depart  from  the  plain  meaning  and  literal  ex- 
pression of  the  proviso  in  the  statute  of  limitations." 

In  the  case  before  us,  the  bar  was  complete  in  September, 

1832,  and  the  injunction  was  not  sued  out  until  the  Novem- 
ber following. 

The  next  point  is,  that  by  the  stipulation,  there  was  a  suffi- 
cient acknowledgment  of  the  debt  to  take  it  out  of  the  statute. 
For  the  purpose  of  determining  this  point,  it  does  not  seem 
necessary  to  follow  counsel  in  the  history  which  has  been 
given  of  the  origin  and  progress  of  the  idea  that  the  effect  of 
the  statute  might  be  prevented  by  a  new  agreement.  In 
Cleinentson  v.  WilUamSy  3  Pet.  Cond.  38,  Chief  Justice  Mab- 
SHALL  says,  ^'  they  have  gone  full  as  far  as  they  ought  to  be 
carried." 

It  was  argued  in  the  supreme  court  of  Kew  York,  as  late  aa 

1833,  that  the  statute  of  limitations  is  a  defense  not  favored 
by  the  courts.  With  the  exception  of  the  cases  alluded  to, 
and  to  which  we  shall  hereafter  have  reference,  there  is  no 
warrant  for  this  idea,  though  it  would  seem  to  have  taken 
strong  hold  upon  the  minds  of  some  judges. 

It  is  true,  at  common  law  the  plaintiff  has  the  liberty  to 
bring  his  action  when  he  will,  and  this  statute  may  have  been 
considered  to  be  in  restraint  of  that  right,  but  the  great  amount 
of  injustice  which  has  been  prevented  by  it,  more  than  coun- 
terbalances any  supposed  infringement  of  existing  rights  by 
its  passage. 

*  Lord  Holt,  Ch.  J.,  said  it  was  one  of  the  best  of  [46*3 
statutes,  and  the  pleading  thereof  no  disparagement  to 


40  CASES  IN  THE  SUPREME  COURT. 


Ten  Eyck  vs.  Wing. 


any  body.    Wilmot,  J.,  said  it  was  a  noble,  beneficial  act. 
Green  V.  Bivett,  7  Mod.  12 ;  King  v.  Walker^  1  Wm.  Black.  287. 

It  has  aleo  been  said  that  the  statute  (on  which  the  security 
of  all  men  depends)  is  to  be  favored.     Cfreen  v,  Hivettj  supra. 

Lord  Kenton  was  a  strong  advocate  for  the  uniform  con- 
struction of  the  statutes  of  limitation,  which  were,  he  said,  of 
the  greatest  importance,  as  they  are  statutes  of  repose.  Doe 
V.  JoneSy  4  Term,  308. 

Mr.  Sergeant  Williams,  in  2  Saund.  64  a,  note  6,  says, 
^^  although  it  will  now  and  then  prevent  a  man  from  recover- 
ing an  honest  debt,  yet  it  is  his  own  fault  he  postponed  his 
action  so  long."  It  has  the  constant  effect  of  shutting  out  unjust 
claims,  founded  on  experiments  made  to  take  advantage  of 
carelessness  or  misfortune,  on  the  chance  of  voiichers  being 
lost  or  mislaid.  King  v.  Morrall^  6  Price's  Exch.  31,  per 
Garrow,  Baron. 

Saunders  says,  the  prosecutions  of  actions  arising  upon  con- 
tracts not  in  writing  under  seal,  a  long  time  after  they  first  ac- 
crued, was  often  a  great  occasion  of  perjury  in  witnesses,  and 
oppressive  to  defendants,  and  that  to  avoid  this  was  the  object 
of  the  statute. 

In  Clementson  v.  Williams^  before  referred  to.  Judge  Stoet 
says  the  statute  is  now  considered  to  be  entitled  to  the  same 
respect  with  other  statutes,  and  ought  not  to  be  explained 
away.  The  policy  of  the  statute,  says  Ch.  Kent,  is  to  quiet 
possession  and  extinguish  dormant  claims.  3  Johns.  Ch.  139. 
To  this  might  we  add,  that  the  statute  of  James  commences 
with  these  words:  "For  quieting  of  men's  estates  and  avoid- 
ing suits,  be  it  enacted,"  etc.  See  copy  stat.,  appendix  to 
Angel  on  Lim.  p.  3. 

It  is  now,  says  Greenleaf,  regarded  by  the  courts  as  a  wiee 
and  beneficial  law,  not  designed  merely  to  raise  a  presumption 
of  payment  of  a  just  debt,  from  lapse  of  time,  but  to  aflord 
security  against  stale  demands,  after  the  true  state  of  the 
transaction  may  have  been  forgotten,  or  be  incapable  of  expla- 
nation by  reason  of  the  death  or  removal  of  witnesses. 
2  Greenl.  Ev.  sec.  440,  p.  354. 
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This  is  the  language  of  Mr.  Justice  Story,  in  JSell  v.  Mor- 
rison, 1  Pet.  360. 

This  view  of  the  statute  is  in  accordance  with  what 
we  conceive  to  be  *the  duty  of  every  court,  to  wit,  so  to  [47*] 
construe  it  as  to  give  it  effect,  instead  of  casting  about 
for  an  apology  to  evade  it. 

We  are,  perhaps,  not  prepared  to  say  with  Baron  Parke,  14 
Mees.  &  Wels.  744,  that  a  certain  train  of  decisions  allowing 
very  slight  acknowledgments  to  take  a  case  out  of  the  statute, 
was  a  disgrace  to  the  law;  but  we  can  say  with  him,  we  trust 
there  is  no  danger  of  our  falling  into  the  same  error.  The 
consequence  of  this  rule  of  construction  is,  that  whenever  a 
new  promise  is  set  up  to  remove  the  bar  of  the  statute,  it 
ought  to  be  proved  in  a  clear  and  explicit  manner,  either  ex- 
pressly, or  by  such  an  unqualified  acknowledgment  as  author- 
izes its  implication.  1  Pet.  362;  Cambridge  v.  Hohart,  10 
Pick.  232;  8  id.  206;  2  id.  368.  And  although  it  is  held  no 
set  form  of  words  is  requisite  to  constitute  a  sufficient  ac- 
knowledgment, and  that  it  may  be  inferred  from  facts  without 
words,  Whitney  v.  Bigelow,  4  Pick.  10,  yet  the  acknowledg- 
ment ought  to  contain  an  unqualified  and  direct  admission  of 
a  present  subsisting  debt  which  the  party  is  liable  and  willing 
to  pay,  and  be  unaccompanied  by  any  circumstances  or  decla- 
rations which  repel  the  presumption  of  a  promise  or  intention 
to  pay.  A^  Court  v.  Cross,  3  Bing.  329.  If  there  be  anything 
said  at  the  time  of  the  acknowledgment  to  repel  the  inference 
of  a  promise,  the  acknowledgment  will  not  take  the  case  out 
of  the  statute;  the  acknowledgment  must  be  consistent  with 
a  promise  to  pay.  3  Serg.  &  Raw.  211;  9  id.  128;  14  id.  165; 
11  Johns.  146;  13  id.  288;  15  id.  514.  The  rule  laid  down 
and  established  by  these  cases,  in  the  courts  of  Pennsylvania 
and  New  York,  has  received  the  entire  approbation  of  the 
supreme  court  of  Massachusetts.  2  Pick,  368;  4  id.  110;  8 
Mass.  133;  13  id.  453.  In  this  last  case  the  court  held  that 
the  vote  of  a  town  to  settle  all  disputes  with  the  plaintiff  did 
not  amount  to  an  admission  that  anything  was  due.  See,  also, 
5  Pet.  Gond.  480;  3  Greenl.  97;  4  id.  41,  159. 
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Any  other  course  would  opeu  all  the  mischiefs  against  which 
the  statute  was  intended  to  guard  innocent  persons,  and  expose 
them  to  the  dangers  of  being  entrapped  in  careless  conversa- 
tions, and  betrayed  by  perjuries.  This  is  the  conclusion 
which  the  supreme  court  of  the  United  States  came  to  in  the 
case  of  JSell  v,  Jlor7*ison,  after  the  question  had  been  before 
the  court  in  Clementson  v.  Williams^  and  after  a  deliberate 
examination  of  all  the  authorities,  English  and  American^ 
[48*]  *when  the  case  of  Wetzell  v.  Bmaard^  11  Wheat.  309, 
was  before  them.  They  say,  we  adhere  to  the  doctrine 
thus  stated,  and  think  it  the  only  exposition  of  the  statute 
which  is  consistent  with  its  true  object  and  import. 

This  conclusion  is  upon  the  principle  that  the  acknowledg- 
ment or  promise  is  deemed  a  new  contract,  springing  out  of 
and  supported  by  the  original  consideration.  Mr.  Justice 
Story's  argument  is,  that  the  acknowledgment  revives  the 
debt,  that  its  revival  supposes.it  once  extinct,  and  that  the  act 
which  revives-  it  is  what  essentially  constitutes  its  new  being, 
and  is  inseparable  from  it.  It  stands,  not  by  its  original  force^ 
but  by  the  n^w  promise,  which  imparts  vitality  to  it.  Proof 
of  the  latter  is  indispensable  to  raise  the  assumpsit  on  which 
an  action  can  be  maintained.  It  was  this  view  of  the  matter 
which  first  created  the  doubt  whether  it  was  not  necessary 
that  a  new  consideration  should  be  proved  to  support  the 
promise  since  the  old  consideration  was  gone.  That  doubt 
has  been  overcome,  and  it  is  now  held  that  the  original  con- 
sideration is  sufficient,  if  recognized,  to  uphold  the  new 
promise,  although  the  statute  cuts  it  off  as  a  support  for  the 
old.  What,  indeed,  would  seem  conclusive  on  this  subject  is, 
that  the  new  promise,  if  qualified  or  conditional,  restrains  the 
rights  of  the  party  to  its  own  terms,  and  if  he  cannot  recover 
by  those  terms,  he  cannot  recover  at  all. 

This  position  is  well  sustained  by  reference  to  authority, 
and  is  to  us  perfectly  satisfactory,  as  being  the  true  exposition 
of  the  principle  upon  which  cases  of  this  character  should  be 
decided. 

In  Bell  V.  Morrison,  the  question  was  presented  by  a  bill 
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of  exceptions  upon  error  to  the  opinion  of  the  circuit  court,  in 
excluding  certain  evidence  tending  to  show  a  new  promise, 
from  the  consideration  of  the  jury;  and  one  point  raised  was, 
whether  the  evidence  so  excluded  was  competent  in  point  of 
law,  to  have  been  left  to  the  jury  to  infer  a  promise  sufficient 
to  take  the  case  out  of  the  statute  of  limitations.  Such,  we 
apprehend,  is  the  inquiry  here;  can  we,  from  the  fa6ts  stated 
in  this  replication,  legally  infer  a  sufficient  promise  for  the 
purpose? 

We  could  the  better  determine  how  far  this  stipulation  is 
to  produce  the  eflFect  contended  for,  if  the  nature  and  object 
of  the  bill  were  more  fully  stated  in  the  replication.  So  far 
as  does  appear,  it  would  seem  to  have  been  solely  for  the  pur- 
pose of  the  injunction  to  stay  proceedings  on  the  jpluries  exe- 
cution, but  upon  what  statement  of  facts  is  not  shown. 

*It  cannot  be  inferred  from  the  stipulation  to  take  [49*] 
and  state  an  account,  that  a  decree  for  the  payment  of 
any  balance  was  intended  by  the  parties,  unless  the  stipu- 
lation was  to  have  the  effect  of  a  cross  bill,  which  cannot  be 
insisted;  and  any  such  presumption,  if  it  could  arise,  is  re- 
butted by  the  other  portions  of  the  stipulation,  which  reserves 
to  the  defendant  here  the  right  (in  the  law  court  we  suppose) 
to  set  aside  the  execution,  which  was  antecedent  to  the  pltiries 
execution,  and  reserving  to  the  plaintiff  the  right  to  amend 
"  the  said  executions  and  the  returns  thereto,  or  any  irregular- 
ity in  issuing  the  same." 

It  is  difficult  to  give  any  meaning  to  this  language,  except 
upon  the  supposition  that  the  plaintiff  retained  the  right  to 
proceed  upon  the  judgment  in  the  law  court,  if  he  could.  It 
must  not  be  forgotten,  however,  that  this  is  accompanied  by  a 
claim  for  the  amount  of  incumbrances  upon  certain  property 
in  the  bill  mentioned,  and  of  setoffs  against  the  judgment. 
It  is  true  the  amount  of  these  does  not  appear.  That  amount 
was  to  be  ascertained  by  the  master;  whether  more  or  less 
than  the  judgment,  cannot  be  known,  nor  what  disposition  is 
to  be  made  of  the  case  in  chancery  in  either  event.  The 
stipulation  is  silent  as  to  that. 
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But  is  there  in  all  this,  any  acknowledgment  of  present  in- 
debtment?  It  is  an  admission  that  a  judgment  had  been  ren- 
dered, but  at  the  same  moment  the  party  insists  upon  a  coun- 
terclaim. He  had  filed  a  bill  to  get  rid  of  an  execution  upon 
the  judgment.  The  object  of  the  bill  had  so  far  been  accom- 
plished ;  the  execution  was  set  aside  by  the  stipulation,  and  the 
injunction  dissolved,  or  agreed  to  be  dissolved;  for  all  prac- 
tical purposes  it  might  be  considered  as  dissolved;  and  if  the 
plaintiflF  could  claim  that  the  stipulation  to  submit  the  matter 
to  the  court  of  chancery  is  sufficient,  from  which  to  presume  a 
promise  to  pay  any  balance  which  might  in  that  court  be  found 
due  to  him,  the  answer  to  that  is,  that  no  such  determination 
has  been  had.  The  bill  appears  by  the  replication  to  have 
been  dismissed,  and  the  contingency  has  never  happened. 

We  cannot  perceive  in  the  stipulation  any  agreement  on  the 
part  of  the  defendant  to  waive  any  benefit  to  arise  from  the 
running  of  the  statute  of  limitations.  It  appears  to  have 
been  made  under  such  circumstances,  and  contains  such  an  as- 
sertion of  a  counterclaim,  as  to  repel  any  presumption  of  a 

promise  to  pay  to  be  raised  from  these  facts. 
[50*]  ^Although  we  are  not  by  the  stipulation  enabled  to  see 
clearly  what  was  the  object  of  the  parties,  yet  there  is  no 
ambiguity  in  the  language  used,  so  as  to  make  reference  to  a 
jury  necessary.  Lloyd  v.  Maundy  2  Term,  760.  But  if  we 
could  decide  this  point  for  the  plaintifi",  has  not  the  claim  been 
again  barred  before  the  commencement  of  this  suit,  which 
was  instituted  on  the  27th  day  of  May,  1846? 

Upon  the  argument,  a  labored  and  ingenious  attempt  was 
made  to  sustain  the  position,  that  the  injunction  was  not  in  fact 
dissolved  until  the  determination  of  the  suit  in  the  April  term, 
1846,  of  the  chancery  of  the  state;  but  it  has  failed  to  con- 
yince  the  minds  of  this  court,  when  placed  in  opposition  to 
the  language  and  terms  of  the  stipulation.  The  replication 
states  that  it  was  agreed  that  the  injunction  be  dissolved,  that 
the  pluries  execution  be  set  aside,  and  that  an  order  be  grant- 
ed by  any  judge  of  the  supreme  court,  during  the  then  vaca- 
tion, to  that  effect 
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If  we  admit  that  this  order  was  necessary  to  perfect  the 
record,  still  no  court  of  chancery  would  ever  punish  for  diso- 
bedience to  its  writ,  after  the  existence  of  such  an  agreement 
was  made  known. 

Again:  it  does  not  appear  the  injunction  was  for  any  pur- 
po  se  other  than  to  restrain  proceedings  upon  the  pluries  exe- 
cution. That  execution  was  by  the  stipulation  set  aside. 
There  was  no  longer  anything  as  the  subject  of  the  injunction, 
and  it  was  not  possible  to  incur  a  contempt  in  reference  to  it. 

It  was,  however,  strongly  insisted,  that  if  the  injunction 
was  dissolved  by  the  stipulation,  still  the  plaintiff  could  not 
proceed  at  law  upon  his  judgment,  either  by  execution  or  by 
action,  for  the  reason  that  he  had  stipulated  to  await  the  de- 
cision in  chancery  before  proceeding  upon  the  judgment;  that 
the  defendant  had  by  the  stipulation  all  the  benefit  of  the  in- 
junction, until  the  case  was  disposed  of  in  chancery;  and  that 
it  was  designed  to  £tand  in  place  of  the  injunction,  insomuch 
that  the  plaintiff  could  not  proceed  at  law. 

We  do  not  thus  ^ook  upon  the  stipulation;  but  if  this  was 
the  effect  of  it,  can  the  plaintiff  complain  of  the  consequences 
of  his  own  act?  Why  make  the  stipulation,  instead  of  mov- 
ing to  dissolve  the  injunction?  By  his  own  voluntary  act  he 
consented  to  the  delay,  and  cannot  now  object  that  he  was 
bound  to  observe  hLa  own  agreement. 

So  far  as  we  are  able  to  discover,  the  plaintiff  stipulated 
only  to  sub*mit  the  claim  of  the  defendant,  whatever  it  [51* 
was,  to  the  court  of  chancery,  reserving  his  rights  on  the 
judgment  in  the  courX  of  law.  If  he  has  construed  the  terms 
of  the  stipulation  differently,  and  wasted  his  time  in  the  court 
of  chancery,  instead  of  following  his  remedy  at  law,  it  is  not 
the  fault  of  the  defendant. 

We  shall  now  briefly  notice  some  of  the  cases  referred  to  by 
plaintifi^s  counsel;  and  first,  Quantock  v.  England^  6  Burr. 
2628.  The  statute  was  not  pleaded  in  that  case,  but  the  ac- 
tion being  by  the  assignee  of  a  bankrupt  to  recover  a  debt 
due  to  him,  and  about  which  there  was  no  dispute,  a  question 
was  raised  as  to  the  validity  of  the  commission,  because  the 

69 


63  OASES  IN  THE  SUPREME  COUET. 

Ten  Eyck  vs.  Wing. 

debts  of  the  petitioning  creditors  were  above  six  years'  stand- 
ing before  the  suing  of  the  commission. 

The  bankrupt  appeared  and  was  examined  by  the  commis- 
sioners, and  was  by  them  declared  a  bankrupt.  This  case  was 
decided  in  1770. 

It  had  long  before  this  been  determined  that  a  party  in- 
tending to  avail  himself  of  the  statute  must  plead  it.  1  Saund. 
283,  n.  2. 

The  argument  of  the  counsel  for  the  defendant  in  that  case 
was,  that  a  creditor  who  had  suflFered  six  years  to  elapse  was 
precluded  from  applying  for  a  commission.  He  said  this  was 
within  the  intent  and  spirit  of  the  statute. 

The  court  unanimously  determined  that  the  objection  lay 
only  in  the  mouth  of  the  bankrupt  himself,  and  that  a  third 
person  could  not  make  the  objection. 

Lord  Mansfield  says  the  statute  only  takes  away  the  remedy, 
and  the  defendant  may  either  take  advantage  of  the  statute 
or  he  may  waive  that  advantage.  This  is  the  principle  upon 
which  a  new  promise  is  allowed  to  be  proved.  What  follows 
was  not  necessary  to  the  decision  of  the  case.  His  lordship 
says,  "  In  honesty  he  (the  bankrupt)  ought  not  to  defend  him- 
self by  such  a  plea,  and  the  slightest  word  of  acknowledg- 
ment will  take  the  case  out  of  the  statute." 

It  is  true,  for  a  long  period  the  courts  were  not  inclined  to 
favor  this  plea,  and  the  Court  of  Common  Pleas  in  England 
refused  to  set  aside  a  judgment  to  let  in  a  plea  of  the  statute, 
or  to  allow  the  defendant  to  add  it  to  the  general  issue,  saying 
it  excluded  the  merits.  2  Wils.  253;  2  Term,  390.  But  in  3 
Term,  124,  the  king's  bench  refused  to  set  aside  this  pleA  where 
the  defendant  was  under  an  order  to  plead  issuably;  and  in 
[52*]  a  subsequent  case,  1  Bos.  &  Pul.  228,  the  common  *pleas 
refused  to  restrain  a  defendant  from  pleading  the  stat- 
ute on  setting  aside  an  interlocutory  judgment,  for  the  plea 
was  not  necessarily  unconscientious. 

Next  is  the  case  of  Shihy  v.  Champlvrh^  4  Johns.  461. 
Yates,  J.,  in  deciding  the  case  says,  "  It  is  now  generally  re- 
oeited  as  law,  that  if  a  party  acknowledge  a  debt  unpaid,  it 
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is  sncli  a  waiver  of  the  protection  of  the  statute  as  to  repel 
the  presumption  of  payment,  being  a  recognition  of  the  former 
liability."  This  is  upon  the  supposition  that  the  only  pre- 
sumption raised  by  the  lapse  of  time  is  payment,  which  we 
have  seen  in  much  too  narrow  a  view  of  the  "true  object  and 
import  of  the  statute." 

Heylin  v,  Hastings^  1  Salk.  29,  is  the  only  case  referred  to, 
which  was  a  case  of  conditional  promise,  as  "  prove  it  and  I 
will  pay." 

Smith  V.  Ludlow^  6  Johns.  267,  next  referred  to,  is  decided 
on  the  strength  of  Sluiy  v.  Champlvn.  The  only  question, 
however,  was  as  to  the  suflSciency  of  the  acknowledgment  of 
one  partner  to  charge  his  copartner  after  a  dissolution. 

White  V.  Potter,  1  Coxe  (N.  J.),  159,  decided  in  1793,  was 
assumpsit  on  a  note.  To  meet  the  plea  of  the  statute,  the 
plaintiff  proved  that  the  defendant  admitted  he  had  had  the 
money,  but  said  that  the  plaintiff,  as  paymaster  of  the  regiment 
to  which  he  belonged,  had  received  his  pay  and  retained  it  to  the 
amount  of  the  note.  This  was  held  sufficient  to  take  the  case 
out  of  the  statute.  The  case  is  very  briefly  reported,  and  the 
opinion  of  the  court  contains  nothing  more  than  their  decision, 
without  any  statement  of  the  principle  upon  which  they  make 
it,  or  any  reference  to  authority. 

In  the  case  of  Owen  v.  Wolley^  Bull.  N.  P.  168,  in  an  ac- 
tion by  an  executor  for  money  had  and  received  to  the  use  of 
his  testatrix,  the  defendant  was  proved  to  say,  "  I  acknowl- 
edge the  receipt  of  the  money,  but  the  textatrix  gave  it  to 
me."  Mr.  Baron  Cltve  held  that  such  an  acknowledgment 
could  not  amount  to  a  promise  to  pay,  when  he  insisted  he 
was  entitled  to  retain  it,  and  directed  the  jury  to  find  for  the 
defendant.  Neither  do  we  understand  how  a  promise  to  pay 
can  be  implied  from  an  acknowledgment  of  the  defendant  of 
the  receipt  of  the  money,  when  he  at  the  same  time  says  the 
plaintiff  has  paid  himself. 

The  terms  of  the  acknowledgment  must  all  be  taken 
together,  so  that  *it  may  be  seen  whether,  upon  the  [53*] 
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whole,  the  party  intended  distinctly  to  admit  a  present  debt 
or  duty.     2  Greenl.  Ev.  367. 

The  next  is  Cole  v.  Saxhy,  3  Esp.  K.  P.  160.  The  proof 
was,  the  defendant  said  he  would  pay  his  part  when  he  was 
able.  Lord  Xenyon  held  this  to  be  a  conditional  promise,  and 
that  it  was  incumbent  on  the  plaintiff  to  show  his  ability,  and 
that  it  was  sufficient  to  give  evidence  of  ability  from  ostensi 
ble  circumstances  and  appearances  in  the  world. 

In  Wells  V.  Horton^  12  Eng.  0.  L,  186,  also  referred  to,  the 
defendant's  testator  was  in  his  life-time  indebted  to  the  plaint- 
iff, and  he  stated  to  plaintiff's  attorney  that  he  had  made  pro- 
vision by  his  will,  and  had  directed  his  executors  to  pay  it  at 
his  death.  He  died  without  making  such  provision.  Held 
that  the  promise  was  good,  and  that  the  statute  of  limitations 
did  not  apply. 

Clark  V.  ELough/iTn,^  9  Eng.  C.  L.  49,  shows  that  an  express 
promise  is  not  necessary,  but  may  be  implied  from  an  ac 
knowledgment. 

12  Wend.  490  is  not  a  case  under  the  statute,  but  one  where 
the  question  arose  as  to  what  is  sufficient  at  common  law  to 
rebut  a  presumption  of  payment  arising  from  lapse  of  time. 
We  think  it  a  mistaken  view  of  the  statute  to  suppose  it  was 
only  intended  to  limit  and  fix  the  period  when,  from  lapse  of 
time,  a  court  would  presume  payment. 

Moaher  v.  Hubbard^  13  Johns.  512,  was  a  case  where  there 
was  evidence  of  the  admission  of  the  debt,  being  the  amount 
of  an  order  drawn  by  the  defendant  in  favor  of  the  plaintiff  on 
a  third  person,  more  than  six  years  before,  and  which  he  ad- 
mitted had  not  been  paid. 

Montgomery  v,  Hernandez^  12  Wheat.  129,  is  referred  to 
to  show  that  any  delay  occasioned  by  the  debtor  suspends  the 
statute.  The  language  of  the  court  is,  "  The  right  of  action 
was  suspended  during  the  pendency  of  the  appeal  in  this 
court,  and  during  such  suspension,  the  statute  of  limitations 
did  not  run  against  him."  The  action  was  upon  a  marshal's 
bond,  to  recover  the  proceeds  of  a  vessel  and  cargo  sold  by 
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him  under  an  order  of  the  district  court.  The  law  directs 
the  money  to  be  deposited  in  the  name  and  to  the  credit  of 
the  court,  and  provides  that  money  so  deposited  shall  not  be 
drawn  out  of  bank  without  the  order  of  the  court.  The  court 
say,  "  It  was  only  a  partial  execution  of  the  precept  of  the  coart 
to  sell  the  vessel  and  cargo;  its  mandate  was  not  faithful- 
ly performed  until  the  proceeds  were  brought  into  *court  [54*] 
by  him,  in  order  to  be  deposited  according  to  law,  or  until 
he  paid  it  over  to  Hernandez  as  directed  by  the  final  decree  of 
the  court.  The  marshal's  failure  to  bring  in  the  money,  or  to 
pay  it  over  to  Hernandez  &  Co.,  was  a  violation  of  his  duty 
and  a  breach  of  his  bond." 

"  The  supreme  court  of  the  state  (Louisiana)  decided,  that 
although  the  breach  of  the  condition  of  the  bond  took  place 
more  than  six  years  before  the  institution  of  the  suit,  yet  the 
plaintiff's  right  of  action  did  not  accrue  until  within  the  six 
years.  This  court  perfectly  accords  in  opinion  with  the  su- 
preme court  of  the  state." 

This  fully  explains  what  is  meant  by  the  right  of  action 
being  suspended. 

Next  comes  WeVber  v.  President  of  Williams  College^  23 
Pick.  302.  The  action  was  upon  a  promissory  note.  The 
defendant,  before  the  expiration  of  six  years  from  the  time 
the  debt  accrued,  proposed  to  the  plaintiff,  that  if  he  would 
forbear  bringing  his  action  at  that  time,  he  should  continue 
to  have  the  same  rights,  for  one  year  more,  that  he  then  had. 
The  plaintiff  answered  that  he  would  not  consent  thereto;  but 
did  not,  in  fact,  commence  his  action  until  the  six  years  had 
expired.  Upon  these  facts,  Ch.  J.  Shaw  says:  "The  court 
are  of  opinion  that  this  was  a  sufficient  compliance  with  the 
defendants'  offer;  that  they  are  bound  by  it,  and  that  it  is  a 
good  waiver  of  the  statute  of  limitations."  And  this  is  all 
that  is  said.  Whether  the  court  held  this  to  be  sufficient  evi- 
dence of  a  new  promise,  or  upon  what  principle  the  point  was 
thus  decided,  does  not  further  appear,  though  we  suppose  upon 
the  ground  of  the  agreement  by  the  plaintiff  not  to  avail  him- 
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self  of  the  statute.     The  case  was  decided  against  the  plaintiff 
upon  another  point. 

In  Mathews  v.  Philips^  2  Salk.  426,  it  is  determined  that 
the  commencement  of  an  action  in  an  inferior  court  will  pre- 
vent the  statute  from  attaching.  So,  too,  the  commencement 
and  continuance  of  a  suit  in  K.  B.  will  save  a  case  out  of  the 
statute  in  a  proceeding  in  bankruptcy.  7  Eng.  C.  L.  415.  So, 
too,  the  issuing  and  return  of  a  writ  non  est  inventus^  is  suffi- 
cient to  avoid  the  statute.  2  Burr.  950.  It  shows  that  the  plaint- 
iff had  riglitf ully  and  legally  pursued  his  right.  But  we  see  no 
analogy  between  these  cases  and  a  case  where  the  statute  be- 
gins to  run  from  the  date  of  the  judgment,  and  the  plaintiff 
has  pursued  no  remedy  hy  suit^  but  only  by  taking  out 
[55*]  execution.  If  he  is  unable  to  *collect  on  execution,  he 
must  take  care  and  renew  his  judgment  by  suit  before 
the  statute  attaches. 

In  Wilcocks  v.  Huggins^  2  Stra.  907,  the  question  was,  within 
what  time  an  executor  of  an  executrix  should  bring  an  action 
after  her  death,  she  having  commenced  a  suit  which  was  pend- 
ing when  she  died,  and  the  six  years  having  then  expired.  It 
was  held  that  four  years  was  too  long  a  delay.  The  court  say, 
if  the  second  executor  had  been  retarded  by  suits  about  the 
will  or  administration,  and  had  shown  it  in  pleading,  it  would 
have  been  otherwise,  because  then  the  neglect  would  be  ac- 
counted for.  The  court  also  say,  the  most  time  that  had  ever 
been  allowed  is  a  year,  and  that  within  the  equity  of  the  stat- 
ute, which  gives  the  plaintiff  a  year  to  commence  a  new  action 
where  the  judgment  is  arrested  or  reversed,  but  said  they 
would  not  go  a  moment  further,  for  it  would  lei  in  all  the  in- 
conveniences the  statute  was  intended  to  avoid. 

We  have  already  shown,  that  the  only  question  in  such  case 
is,  whether  tlie  second  suit  is  brought  within  a  reasonable  time, 
and  that  by  analogy  the  statute  is  the  best  guide  on  the  sub- 
ject. This  only  applies  to  a  case  where  the  party  has  himself 
commenced  a  suit,  which  has  failed  from  some  cause  beyond 
his  control. 
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"We  are  referred  to  Browri^s Executoia  v.  Putney ^  1  "Wash. 
302.  Counsel  for  defendant  argued,  that  the  clause  in  the  act 
of  limitations  whijch  allows  the  plaintiff  one  year  to  recom- 
mence his  action,  is  extended  by  an  equitable  construction  to 
all  cases  where  the  plaintiff  gets  out  of  cov/rt.  Counsel  in 
that  case  were  mistaken,  or  we  are,  as  we  have  shown.  Wil- 
cocks  V.  Huggins  is  referred  to  by  the  court,  and  one  year  rec- 
ognized as  the  time  within  which  the  suit  must  be  brought. 

In  8  Vt.  90,  it  is  said  the  statute  does  not  run  upon  a  judg- 
ment while  the  judgment  debtor  is  imprisoned  on  the  execu- 
tion, but  begins  to  run  from  the  time  of  his  discharge  by  tak- 
ing the  poor  debtor's  oath.  We  have  not  the  case,  but  the 
obvious  reason,  we  suppose,  for  this  is,  that  the  right  of  action 
does  not  accrue  until  the  defendant's  discharge. 

Wilson  V.  KoontZj  7  Cranch,  202,  is  a  case  in  which  the  only 
question  was,  at  what  time  the  right  of  action  accrued. 

In  Pendleton  v.  PhelpSj  4  Day,  476,  the  statute  was  held 
not  to  have  run  upon  petitioner's  demand  against  the  estate 
of  a  deceased  partner,  because  it  was  not  a  claim  against 
the  estate  until  after  the  insolvency  *of  the  survivor,  [56*] 
within  the  meaning  of  the  statute  of  Connecticut,  re- 
quiring the  claims  of  certain  creditors  to  be  exhibited  to  exec- 
utors within  two  years.  The  right  of  action  had  not  accrued 
until  the  insolvency,  which  was  within  two  years. 

We  have  thus,  as  fully  as  was  in  our  power,  considered  all 
the  points  made  by  the  plaintiff  in  favor  of  his  replication. 

The  facts  stated  neither  show  that  the  plaintiff  was  under 
any  of  the  disabilities  mentioned  in  the  statute,  nor  that  the 
defendant  had  either  expressly  promised  to  pay  the  debt,  or 
had  made  such  an  acknowledgment  as  contained  an  unqualified 
and  direct  admission  of  a  present  subsisting  debt,  which  he 
was  liable  and  willing  to  pay,  or  that  he  had  waived  the  benefit 
of  the  statute. 

There  was  no  pretense  that  there  was  any  fraudulent  conceal- 
ment of  the  cause  of  action  by  the  defendant. 

We  think  the  defendant  entitled  to  judgment  on  the  demur- 
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rer,  and  direct  that  it  be  80  certified  to  the  circuit  court  for  the 
county  of  "Wayne. 
Certified  accordingly. 


Crane  vs.  Habdy. 


Whether  in  ejectment  for  land  purchased  at  sheriff's  salQ  by  one  not  a  par^ 
to  the  execution,  it  is  necessary  to  prove  the  Judgment  on  which  the 
execution  was  issued,  quare? 

The  Journal  of  the  court,  in  which  its  judgments  and  all  its  proceedings 
.  are  entered  from  day  to  day,  and  signed  by  the  court,  is  sufficient  evi- 
dence of  a  judgment.* 

A  warrant  of  attorney  and  plea  of  a  defendant,  taken  from  the  files  in  the 
case,  is  evidence,  in  the  same  court,  of  the  appearance  of  the  defend- 
ant in  the  suit 

By  appearing  and  going  to  trial  in  an  attachment  suit,  defendant  waives 
all  prior  irregularities. 

An  order  made  by  the  court,  under  R.  8. 1858,  for  the  sale  of  real  estate 
taken  in  an  attachment  suit,  goes  to  the  sheriff  in  office  for  the  time 
being,  and  not  to  his  predecessor  who  served  the  writ  of  attachment. 

— ^  Defendant  in  ejectment  claiming  title  nnder  proceedings  in  chancery, 
divesting  the  title  from  plaintiff^s  grantor,  must  prove  the  whole  record,  or 
all  which  is  material.    Piatt «.  Stewart,  10  Mich.  260. 

— ^*  Judgment  of  circuit  court  is  proved  by  files  and  original  entries, 
which  are  a  substitute  for  the  record.  Norvell  v.  McHenry,  poBt^  237; 
Prentiss «.  flolbrook,  2  Mich.  372 ;  Kenyon  ^,  Woodward,  16  id.  826.  Docket 
entry,  without  proof  of  files,  entries  or  proceedings,  insufficient.  Kenyon 
V.  Baker,  16  id.  878.  If  a  record  is  not  found  in  proper  place,  law  pre- 
sumes it  never  existed.  Hall  v.  Kellogg,  16  id.  135.  Journal  entries  and 
orders  and  decrees  in  chancery  are  originals.  Lathrop  t.  South  worth,  5 
id.  486;  Thayer  «.  McGee,  20  id.  195. 

—  Minutes  of  proceedings,  including  service  and  judgment,  though  not 
in  form  a  record,  admissible.  Kirschncr  o.  The  State,  9  Wis.  140;  thcigh 
not  signed,  Eastman  v.  Harteau,  12  id.  267 ;  what  is  a  record  of.  Potter  o. 
Eaton,  26  id.  882. 

— Presumption  is  in  favor  of  the  jurisdiction  of  a  court  of  general  juris- 
diction. Due  service  will  be  inferred  from  judgment.  Pensoneau  ©.  Hein- 
rich,  54  111.  271 ;  contra,  Randall  t?.  Sanger,  16  id.  27;  27  id.  145;  Smith  «. 
Trimble,  27  id.  152.  Minutes  of  judge  and  verdict  not  feufficient  without 
the  record.  Gumea  v.  Seeley,  66  id.  500 ;  nor  oral  testimony.  Cheney  •> 
Bonnell,  58  id.  268. 
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*The  coart  inrill  presume  the  law  of  a  sister  state  is  the  same  as  that  [57*] 
of  their  own  state,  unless  the  contrary  is  shown. 

A  Judgment  is  not  a  contract  within  the  inhibition  of  the  constitution  of 
laws  impairing  the  obligation  of  contracts.* 

To  pass  the  title  to  real  estate  sold  on  execution  under  the  act  of  1841,  it  is 
not  necessary  it  should  appear  from  the  officer's  return  to  the  execu- 
tion, that  either  of  the  appraisers  was  chosen  by  defendant,  or  that  he 
had  an  opportunity  tu  choose  one. 

The  settled  doctrine  as  to  sales  under  decrees  and  Judgments  is,  that  the 
purchaser  is  not  concerned  with  anything  except  the  Judgment,  levy 
and  sale.  All  other  questions  are  between  the  parties  to  the  judgment 
and  the  officer  making  the  sale. 

Casb  reserved  from  Livingston  Circuit  Court.  Ejectment 
for  land  purchased  by  plaintiff  on  the  13th  of  July,  1841,  at 
sheriff's  sale,  upon  an  order  granted  by  the  circuit  court  of 
that  county,  in  a  suit  in  attachment,  in  which  Oliver  P.  Thayer 
was  plaintiff  and  Hardy  was  defendant. 

On  the  trial,  plaintiff  did  not  produce  any  formal  record  of 
the  judgment  in  the  attachment  suit,  but,  to  prove  the  judg- 
ment, offered  the  journal  record  of  the  court,  in  which  its 
proceedings  are  entered  from  day  to  day,  in  evidence,  which 
was  objected  to  by  defendant.  To  show  defendant  appeared 
in  and  defended  the  attachment  suit,  plaintiff  offered  in  evi- 
dence, from  the  files  of  the  case,  the  warrant  of  attorney  and 
plea  of  the  defendant,  which  were  also  objected  to  by  defend- 
ant. Plaintiff  also  offered  in  evidence  the  order  of  sale  in  the 
attachment  suit,  with  the  sheriff's  return,  which  defendant  ob- 
jected to  on  the  ground,  1st,  That  the  sale  and  return  were  not 
made  by  the  officer  who  served  the  writ  of  attachment,  but  by 
his  successor  in  office;  2d,  That  the  land  should  not  have  been 
appraised  under  the  act  of  1841,  but  should  have  been  sold  at 
public  vendue  to  the  highest  bidder,  according  to  the  laws  of 
the  state  on  the  6th  of  January,  1837,  the  date  of  the  note  on 
which  the  judgment  was  rendered  in  the  attachment  suit;  3d, 


— >The  appraisal  act  of  1841,  prohibiting  the  sale  of  real  estate  on  ezecu- 
tion,  unless  it  would  bring  two-thirds  of  its  value  as  appraised  by  three 
disinterested  freeholders,  ?ield  unconstitutional  and  void  as  to  preexisting 
contracts.    Willard  «.  Lougstreet,  2  Doug.  172;  subsequently  repealed. 
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The  sale  was  not  in  conformity  with  the  laws  of  the  state  in 
force  at  the  time  of  the  rendition  of  the  judgment,  which  was 
in  November,  1840;  4th,  It  is  not  stated  in  the  return  the 
land  was  sold  for  the  highest  bid,  or  to  the  highest  bidder. 
The  sheriff's  deed  to  plaintiff,  of  the  land  in  question,  was  next 

offj^red  in  evidence  by  plaintiff,  and  objected  to  by  defend- 
[58*]  ant.     The  objections  were  severally  overruled  by  *the 

court,  and  the  evidence  allowed  to  go  to  the  jury,  and 
exceptions  were  taken  by  defendant  in  each  case.  The  attach- 
ment suit  was  on  a  promissory  note  made  in  the  state  of  New 
York,  payable  generally,  and  at  no  particular  place.  Defend- 
ant also  requested  the  court  to  charge  the  jury,  that  the  plaint- 
iff must  show  the  regularity  of  all  proceedings  in  the  attach- 
ment suit,  from  the  commencement  thereof  to  the  rendition 
of  the  verdict.  Also,  that  the  sale  was  insufficient,  under  the 
act  of  1841,  because  it  did  not  appear  the  appraisers  were 
chosen  in  accordance  with  that  statute;  that  is,  it  did  not  ap- 
pear the  defendant,  or  any  one  chosen  on  his  behalf,  appeared 
or  was  requested  to  appear  and  select  an  appraiser.  The  court 
refused  to  give  the  instructions,  and  defendant  excepted.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  a  case  presenting 
the  above  questions  was  made  and  reserved  for  the  opinion  of 
this  court. 

Kingsley  c&  Morgan^  for  plaintiff. 
Hawkins^  for  defendant. 

By  the  Courts  Wing,  J.  It  is  difficult  to  determine  whether 
it  was  incumbent  upon  the  plaintiff  in  this  suit  to  show,  in 
addition  to  the  order  of  sale  and  his  deed,  that  there  was  a 
judgment  upon  which  the  order  was  founded.  It  is  true,  as  a 
general  proposition,  that  in  cases  where  the  proceedings  are 
not  according  to  the  course  of  the  common  law,  the  party 
seeking  any  benefit  from  them  is  bound  to  show  their  con- 
formity to  the  statute  under  which  they  are  had. 

Assuming,  for  the  present,  that  the  proceedings  in  the  case 
of  Thayer  V.  Hardy  were,  so  far  as  the  rights  of  the  defendant 
in  this  suit  are  in  question,  aooording  to  the  ooursc  of  the 
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common  law,  the  authorities  do  not  agree  as  to  the  necessity 
of  showing  a  judgment. 

Mr.  Greenleaf ,  in  his  second  volume  upon  evidence,  sec.  316, 
states  the  rule  to  be,  that  "  where  a  plaintiff  claims  as  a  pur- 
chaser  und^r  a  sheriff^ %  mle^  made  by  virtue  of  an  execution 
against  the  defendant  in  ejectment^  it  is  sufficient  to  "show  the 
execution  and  the  proceedings  under  it,  without  producing  a 
copy  of  the  record  of  the  judgment  itself;  for  the  debtor 
might  have  applied  to  have  tlie  execution  set  aside  if  it  had 
been  issued  without  a  valid  judgment  to  support  it;  but  not 
having  done  so,  it  will  be  presumed,  in  an  action  against 
him,  that  the  ^judgment  is  right."  He  cites  6  M.  &  S.  [69*] 
110;  5  Esp.  22,  23;  and  3  Wash.  546  j  but  he  says  this 
point  was  otherwise  decided,  and  the  judgment  was  required 
to  be  proved  in  an  ejectment  against  the  debtor  himself,  in 
Doe  V.  Smith,  1  Holt's  Gas.  599,  n.;  2  Stark.  199,  n.;  and  1 
H.  &  Gill,  172. 

Judge  Cowen,  in  his  notes  to  Phillips'  Evidence,  pp.  1080, 
1081,  cites  many  American  authorities  and  some  English  au- 
thorities to  show  that  plaintiff  is  bound  to  produce  a  judg- 
ment, on  the  ground  that  otherwise  the  defendant's  property 
might  be  divested  when  in  fact  there  was  no  judgment,  or 
only  one  utterly  void,  and  therefore  he  must  show  such  a  judg- 
ment as  at  the  least  would  be  valid  until  reversed,  though  he 
cannot  be  affected  by  any  mere  irregularity  either  in  the  judg- 
ment or  execution,  not  rendering  them  entire  nullities. 

Without  attempting  to  determine  which  is  the  true  rule  and 
which  best  accords  with  the  analogies  of  the  law,  if  we  con- 
cede for  the  purposes  of  this  case  that  it  was  necessary  for 
the  plaintiff  to  show  a  judgment,  was  the  proof  of  the  judg- 
ment offered  by  the  plaintiff  admissible? 

It  is  a  general  rule,  that  if  a  plaintiff  brings  suit  upon  a 
judgment,  he  must  produce  in  evidence  a  judgment  record, 
not  only  to  support  the  allegations  in  his  declaration,  but  be- 
cause his  action  is  founded  directly  upon  the  record  of  a  judg- 
ment which  he  avers  to  be  still  in  full  force  and  unsatisfied. 

In  England  and  in  New  York  the  judgment  record  or  roll 
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is  made  up  by  the  attorney  of  the  party  recovering  judgments 
The  short  minutes  of  the  proceedings  in  the  cause,  kept  by 
the  clerk,  do  not  set  forth  at  large  the  orders  and  judgments 
of  the  court,  and  they  are  not  signed  by  the  judge.  They  are 
only  intended  and  are  used  as  a  guide  in  making  up  the  judg- 
ment roll,  which  is  not  a  transcript  of  the  minutes  and  the 
pleadings.  This  roll,  when  made  up  by  the  attorney  with 
the  form  of  a  judgment,  is  signed  by  the  judge  and  filed  with 
the  clerk.  When  this  is  done,  and  not  until  then,  is  there  any 
judgment  rendered  upon  the  verdict  of  the  jury,  upon  which 
an  execution  can  issue. 

In  this  state,  all  the  orders  made  and  judgments  rendered 
in  a  cause  by  the  court,^are  entered  at  large^  upon  the  journal. 
By  R.  S.  1838,  p.  382,  sec.  7,  this  is  required  to  be  done  each 
day,  and  this  journal  is  required  to  be  signed  each  day 
[60*]  by  the  court.  The  judgment  record  *i8  a  mere  trans- 
cript of  the  "  writ,  pleadings,  proceedings  and  judg- 
ment." K.  S.  1838,  p.  410,  sec.  10.  Within  twenty-four 
hours  after  judgment  is  entered,  or  immediately  thereafter  by 
order  of  the  court,  execution  may  be  issued  and  levied  upon 
property,  and  the  property  be  sold  without  any  other  record 
of  the  proceedings  or  judgment.     R.  S.  1838,  p.  451,  sec.  5. 

If,  then,  the  judgment  so  recorded  and  signed  in  the  jour- 
nal of  the  court,  is  suflBcient  to  warrant  the  issuing  of  an  exe- 
cution and  a  levy  and  sale  of  property,  I  cannot  perceive  why 
it  is  necessary  for  the  purchaser  to  show  a  more  formal  judg- 
ment to  sustain  his  purchase,  than  would  be  necessary  to  au- 
thorize the  sale;  for  the  validity  of  the  sale  does  not  depend 
upon  records  afterwards  made  up,  but  upon  a  then  existing 
authority  derived  from  a  judgment  and  execution.  The  judg- 
ment comes  in  question  collaterally — the  suit  is  not  brought 
upon  it;  it  is  a  judgment  entered  in  the  same  court.  The 
journal  entry  or  judgment,  together  with  all  interlocutory  judg- 
ments or  orders,  with  the  pleadings  in  the  cause,  are  before 
the  court  and  may  be  inspected  by  them. 

The  defendant  insists,  that  as  the  plaintiff  claims  through 

a  proceeding  not  according  to  the  course  of  the  common  law, 
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lie  is  bound  to  show  that  the  whole  of  the  proceedings  were 
in  conformity  to  the  statute.  It  was  admitted  that  the  suit 
in  attachment  was  brought  upon  a  note  of  hand  for  some  $250. 
To  show  that  the  defendant  appeared  in  that  suit,  plead  and 
went  to  trial,  the  plaintiiff  produced  from  the  files  of  the  case 
in  the  same  court  his  warrant  of  attorney  and  plea.  1  cannot 
see  how  it  should  have  been  necessary  for  the  plaintiff  to  pro- 
duce a  judgment  record  to  enable  him  to  do  this.  He  had 
already  produced  the  record  of  the  judgment  in  the  journal, 
and  his  only  object  further  was  to  show  that  the  defendant 
appeared  in  that  cause,  and  this  was  shown  by  the  original 
warrant  of  attorney  and  plea,  and  I  think  they  were  admissi- 
ble for  that  purpose.  5  Terg.  63;  14  Serg.  and  Eaw.  153; 
Cow.  and  Hill's  Notes,  1075.  This  being  shown,  it  appeared 
aflirmatively  that  the  parties  and  the  subject  matter  of  the 
suit  were  within  the  jurisdiction  of  the  court,  and  in  reference 
to  any  further  obligation  on  the  part  of  the  plaintiff  to  pro- 
duce proof,  the  case  stood  upon  the  same  footing  with  any  com- 
mon law  suit  where  the  defendant  appears  and  goes  to  trial. 
It  does  not  appear  defendant  released  the  attachment  by  giv- 
ing security  under  the  act  of  1839. 

*By  appearing  and  going  to  trial,  the  defendant  [61*] 
waived  all  irregularities  which  may  have  existed  or  ac- 
crued in  the  cause,  and  if  not,  the  proceedings  are  valid  until 
set  aside.  They  cannot  be  collaterally  impeached ;  they  con- 
clude all  persons  unless  annulled.  3  Cow.  and  Hill's  Notes, 
803-  If,  in  point  of  fact,  the  court  had  not  jurisdiction,  the 
defendant  might  have  shown  it,  and  it  would  have  rendered 
the  judgment  void  for  every  pv/rpose.  19  Johns.  33;  9  Cow. 
230.  But  the  defendant  does  not  point  to  any  defect  of  juris- 
diction ;  he  insists  that  the  plaintiff  must  show  affirmatively 
that  the  court  had  jurisdiction. 

The  next  objection  was,  that  the  sheriff  who  attached  the 
lands  did  not  sell  them,  but  that  the  sale  was  made  by  his  suc- 
cessor in  office.  The  act,  Laws  1833,  p.  389,  sec.  4,  provides 
that  "  all  the  property  attached  shall  remain  in  the  hands  of 
the  offi<'.er,  unless  the  garnishee  in  whose  possession  it  may  be 
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fotind  shall  give  bond  to  the  officer."  By  Bection  11  of  the 
same  act  it  is  provided  that,  after  judgment  for  the  plaintiff 
in  attachment,  all  the  property  remaining  in  the  hands  of  the 
officer,  with  the  lands  and  tenements,  shall  be  sold  under  the 
same  re^rictions  and  regulations  as  if  the  same  had  been  lev- 
ied upon  by  execution.  The  attachment  suit  v^as  commenced 
under  the  act  of  1833,  in  July,  1838.  The  revised  statutes 
took  effect  before  the  return  day  of  the  writ,  but  there  is  no 
difference  between  the  attachment  law  of  1833  and  that  of 
1838,  in  respect  to  the  duties  and  obligations  imposed  upon 
the  sheriff,  except  that  the  laws  of  1838  require  the  sheriff  to 
leave  a  copy  of  his  writ  in  the  register's  office  for  record. 
The  laws  of  1833  do  not  direct  what  sheriffs  shall  do  with 
writs  in  their  hands  when  they  go  out  of  office.  By  the  re- 
vised statutes  of  1838,  p.  46,  sec.  48,  the  outgoing  sheriff  is 
bound  to  serve,  execute  and  return  any  writ  or  precept  in  his 
hands,  the  fiame  as  if  he  continued  in  office.  Under  the  at- 
tachment law,  the  writ  does  not  remain  in  his  hands;  it  is  re- 
turned at  the  next  term  after  it  is  issued,  and  after  it  is  re- 
turned the  clerk  makes  out  an  advertisement.  If  any  of  the 
personal  property  is  sold  before  final  judgment,  a  special  or- 
der is  made  for  that  purpose,  and  the  sale  is  made  by  virtue 
of  the  order.  Neither  the  laws  of  1833  or  1838  require  the 
sheriff  to  take  the  actual  custody  of  lands  attached.  He  is  re- 
quired by  both  laws  to  retain  the  goods  attached,  and  after 

judgment  for  plaintiff,  "  all  the  property  remaining  in 
[62*]     the  hands  of  the  officer,  ^D^th  the  lands  *and  tene-- 

ments,^'  are  to  be  sold.  I  cannot  find  anything  in  the 
laws  relating  to  writs  in  the  hands  of  the  sheriff  when  he  goes 
out  of  office,  which  would  require  that  the  final  order  of  sale, 
in  cases  where  lands  only  were  attached,  should  be  directed  to 
or  executed  by  the  sheriff  who  served  the  writ  of  attachment, 
if  he  is  out  of  office. 

The  case  of  the  American  Exchange  Bank  v.  The  Morris 
Canal  Banking  Co7npa/ny,  6  Hill,  368,  is  cited  by  defend- 
ant's counsel  in  support  of  his  objection.     In  that  case,  the 
suit  was  against  a  foreign  corporation,  under  a  special  statute 
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requiring  the  sheriff  to  attach  and  safeVy  keep  all  the  estate^ 
Teal  amd  personal j  of  such  corporation,  to  answer  any  judg- 
ment recovered.  There  are  many  provisions  in  that  statute 
indicating  that  the  same  sheriff  should  finally  sell.  By  the 
laws  of  New  York,  the  former  sheriff  is  required  to  deliver  to 
his  successor  in  office  all  executions,  attachments  and  final 
process,  except  such  as  the  former  sheriff  shall  have  executed, 
or  shall  have  begun  to  execute  by  the  collection  of  money 
thereon,  or  by  a  levy  on  property  in  pursuance  thereof.  He 
is  authorized  to  proceed  and  complete  the  execution  of  all 
final  process  and  attachments  which  he  shall  have  begun  to 
execute  by  a  collection  of  the  money  thereon.  It  is  manifest 
the  laws  of  New  York  and  of  this  state  are  very  different,  so 
much  so  that  the  case  cited,  founded  upon  a  special  statute, 
cannot  be  an  authority  in  this  case.  The  practical  construc- 
tion of  our  laws  has  been  for  very  many  years  to  direct  the 
order  of  sale  of  real  estate  to  the  sheriff  in  office  for  the  time 
being.  The  order  is  general,  not  directed  to  any  particular 
officer. 

It  is  further  objected,  that  the  proceedings  and  sale  by  the 
sheriff  were  not  according  to  the  laws  of  New  York,  where 
the  note  was  made  on  which  the  attachment  suit  was  com- 
menced, nor  pursuant  to  the  laws  of  this  state  at  the  date  of 
the  note  in  1837,  or  at  the  time  the  judgment  was  rendered. 

It  was  said  in  the  case  of  McOracJcen  v,  Hayward^  2  How. 
612,  that  "  the  obligation  of  a  contract  consisted  in  its  bind- 
ing force  on  the  party  who  makes  it.  This  depends  upon  the 
laws  in  existence  when  it  is  made.  They  are  necessarily  re- 
ferred to  in  all  contracts,  and  form  a  part  of  them,  as  the 
measure  of  obligation  to  perform  them  by  the  one  party  and 
the  right  acquired  by  the  other."  The  doctrine  asserted  in 
that  case,  and  in  the  case  of  Branson  v.  Kimie^  1  How.  311, 
applies  to  laws  in  reference  to  which  the  contract  is 
made,  and  *forming  a  part  of  the  contract.  In  this  [63*] 
case,  the  note  was  made  in  the  state  of  New  York  in 
1837.  No  place  of  payment  was  specified  in  the  note.  What 
laws,  then,  were  incorporated  into  and  formed  a  part  of  the 
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contract?  It  cannot  be  assumed  that  it  was  made  in  refer- 
ence to  the  laws  of  this  state.  If  not,  how  can  it  be  said  that 
the  laws  of  this  state  in  force  in  1837  must  govern  and  fur- 
nish the  remedy  upon  the  contract?  If  the  laws  of  New  York 
were  to  govern,  what  were  they?  They  were  not  produced  in 
evidence  on  the  trial,  and  therefore  the  court  could  not  no- 
tice them,  if  obliged  to  do  so  under  any  circumstances,  any 
further  than  as  a  means  of  understanding  the  obligation  of 
the  contract,  and  not  the  remedy  merely.  The  court  would 
presume  that  the  laws  of  New  York  were  the  same  as  ours, 
at  the  least  until  the  contrary  was  shown.  The  court  and  the 
sheriff  could  only  notice  the  laws  of  this  state  at  the  time 
they  were  required  to  give  judgment  and  sell  the  property. 
It  is  not  pretended  there  was  any  difference  between  the  laws 
of  that  and  of  this  state,  in  regard  to  the  effect  to  be  given  to 
the  terms  of  the  contract.  The  difference  was  claimed  to  be 
in  the  remedy  afforded  by  our  laws. 

But  it  is  said  the  judgment  is  a  new  contract,  and  the  sub- 
sequent proceedings  are  to  be  governed  by  the  laws  in  force 
when  the  judgment  was  rendered.  If  the  legal  effect  of  the 
judgment  was  to  connect  with  it  the  then  existing  legal  pro- 
visions for  its  enforcement  in  this  state,  then  the  position  of 
the  defendant  would  be  sound.  But  the  judgment  was  not  a 
contract  within  the  meaning  of  the  rule  quoted  above,  for  the 
rule  has  relation  to  the  voluntary  contracts  of  the  parties,  and 
not  to  obligations  forced  upon  either  party.  The  law  in  force 
at  the  time  of  a  sale  of  land  upon  execution  must  control  the 
manner  of  proceeding  by  the  oiBcer  in  conducting  the  sale, 
and  not  the  law  in  force  at  the  time  of  the  rendition  of  the 
judgment,  except  in  those  cases  specially  provided  for  by  the 
statute  {Allen  v.  FarUh^  3  Ohio,  189),  unless  they  interfere 
with  the  contract,  as  in  the  case  of  McCracken  v.  Hayward. 
It  is  further  objected  that  the  appraisers  were  not  chosen 
pursuant  to  the  law  of  1841,  under  which  the  sale  purports  to 
have  been  made,  and  that  it  does  not  appear  by  the  return  that 
the  lands  were  sold  to  the  highest  bidder. 

The  first  section  of  the  appraisal  law,   so  called,  passed 
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the  27tli  *Marcli,  1841,  provides  that  no  sberiff,  .officer  [64*], 
or  other  person  shall  make  sale  of  any  lands,  tenements, 
or  real  or  personal  estate,  upon  any  execution^  attachment  or 
other  process^  nntil  the  same  be  appraised  by  disinterested  free- 
holders, as  provided  in  said  act.  The  third  section  requires 
the  sheriff,  at  the  time  of  levy  of  execution,  or  at  the  time  of 
making  sale,  to  cause  the  lands  to  be  appraised  by  disinterested 
freeholders;  provided,  however,  that  the  creditor,  his  agent  or 
attorney,  and  the  debtor,  his  agent  or  attorney,  if  they  shall 
so  elect,  may  choose  each  party  one  appraiser,  and  if  said  ap- 
praisers shall  not  agree  in  their  appraisal,  they  may  select  a 
third  person  to  act  with  them ;  but  if  they  shall  fail  to  select, 
then  it  shall  be  the  duty  of  the  sheriff  to  select  and  appoint 
said  third  person.  There  is  another  proviso  which  prohibits 
a  sale  of  the  premises  at  less  than  two-thirds  of  the  appraised 
value.  The  officer  is  directed,  within  ten  days  after  such  ap- 
praisal, to  file  in  the  clerk's  office  from  which  the  process 
issued,  a  statement  of  the  appraisal,  signed  by  the  appraisers 
agreeing  thereto,  and  the  person  making  the  sale  is  directed 
forthwith  to  execute  a  deed  of  the  real  estate  sold,  to  the  pur- 
chaser, which  may  be  recorded,  ^'and  shall  he  prima  fade 
evidence  of  the  correctness  of  tlie  proceedvngs  in  such  sale^ 
and^  until  the  co^itra/iry  is  jproved^  shall  vest  in  the  jmrchaser 
the  estate  the  defendant  Jiad  in  tJie  p7'einises.^^ 

By  the  amendatory  act  of  13th  April,  1841,  some  few  alter- 
ations were  made  in  this  law,  by  one  of  which  the  deed  given 
by  the  sheriff  was  not  to  be  operative  until  after  six  months, 
Tlie  other  amendments  do  not  affect  the  question  we  are  now 
considering. 

The  purchaser,  the  plaintiff  in  the  suit,  received  from  the 
sberiff  a  deed.  We  have  already  said  that  the  sheriff  was  au- 
thorized to  act,  to  make  the  sale  and  give  the  deed.  Unless 
his  acts  were  void  for  want  of  conformity  to  the  statute,  the 
deed  was  valid. 

The  several  acts  passed  in  1841  do  not  direct  what  shall  be 

embraced  in  the  sheriff's  return,  if  the  property  is  sold  within 

the  life  of  the  execution,  further  than  that  he  shall  return 
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a  statement  of  the  appraisal,  and  file  it  in  the  office  of  the 
clerk. 

The  sheriff  returned  that  he  had  cansed  the  land  to  be  ap- 
praised according  to  law.  There  is  nothing  in  the  return 
indicating  that  the  sheriff  chose  the  appraisers,  but  the  objec- 
tion is,  that  it  does  not  appear  affirmatively  that  either  of 
[65*]  the  appraisers  was  chosen  by  the  defendant,  *or  that  he 
had  an  opportunity  to  choose  one  of  them.  The  sheriff 
is  not  required  by  the  statute  to  set  forth  all  his  proceedings 
in  detail  in  his  return,  and  there  is  no  express  provision  mak- 
ing the  title  of  the  purchaser  dependent  upon  the  return  of 
the  sheriff.  The  settled  doctrine  as  to  sales  under  decrees  or 
judgments  is,  that  the  purchaser  is  not  concerned  with  any- 
thing but  the  judgment,  levy  and  the  sale.  All  other  ques- 
tions are  between  the  parties  to  the  judgment  and  the  officer 
making  the  sale.  Wheaton  v.  Sexton^  4  Wheat.  603.  In 
Armstrong  v,  Jackson^  1  Blackf.  210,  the  same  doctrine  is  de- 
clared in  the  following  language:  "It  is  a  fair  presumption 
that  the  judgment  of  a  competent  court,  which  a  hona  fds 
purchaser  sees  of  record,  has  been  correctly  rendered,  and  that 
the  execution  shown  him  in  the  hands  of  the  sheriff  has  been 
regularly  issued.  It  may  be  safely  presumed,  too,  that  the 
sheriff  has  done  his  duty,  in  obeying  the  directions  of  the  stat- 
ute, as  it  respects  the  inquest  and  the  advertisement  of  sale,  etc. 
It  is  important  to  the  interest  of  both  plaintiffs  and  defend- 
ants, that  the  title  of  a  bona  fide  purchaser  at  sheriff's  sale 
should  not  be  affected  on  account  of  any  irregularity  in  the 
judgment  or  execution." 

Decisions  of  the  courts  of  IN'ew  England  have  been  cited  to 
show  that  any  failure  on  the  part  of  the  sheriff  to  pursue  the 
directions  contained  in  the  statute  will  render  his  proceedings 
void;  and  that  the  regularity  of  his  proceedings  must  appear 
in  his  return.  In  those  states  the  debtor's  land  is  not  sold. 
It  is  set  off  to  the  creditor  after  appraisal.  The  sheriff  makes 
a  return  of  his  proceedings,  including  the  appraisal,  and  this 
is  to  be  recorded  in  the  register's  office  within  three  months. 
It  has  been  held  under  those  statutes,  that  it  must  appear  by 

86 


JANCJAKY  TEEM,  1848.  66 


Crane  vs.  Hardy. 


the  sheriflf  8  return  that  the  debtor  had  an  opportunity  to 
choose  an  appraiser.  2  Mass.  154;  8  id.  284;  17  id.  299;  13 
Pick.  47;  3  N.  H.  317;  6  id.  306.  Those  proceedings  are  sim- 
ilar to  an  extent  upon  an  elegit  in  ifngland.  In  the  case  of 
Jackson  v.  Sternberg^  1  Johns.  Cas.  153,  the  plaintiff  in  eject- 
ment offered  in  evidence  the  judgment  and  execution.  It  did 
not  appear  by  the  return  of  the  sheriff  on  the  execution,  that 
lie  had  pursued  the  directions  in  the  statute.  The  court  say 
the  return  of  the  sheriff  is  not  essential  to  the  title  of  the  pur- 
chaser. That  title  was  not  created  by,  nor  is  it  dependent  up- 
on the  return,  but  was  derived  from  the  previous  sale  made 
by  the  sheriff  by  virtue  of  the  writ.  It  was  suflBcient 
for  the  purchaser  that  the  sheriff  had  competent  *author-  [66*] 
ity,  and  sold  and  executed  a  deed  to  him.  Proceedings 
upon  an  elegit  do  not  apply  to  the  writ  of  fieri  facias.  On  an 
elegit  no  sale  can  be  had,  but  the  sheriff  takes  an  inquisition 
by  a  jury,  who  set  off  a  moiety  by  metes  and  bounds.  It  is 
necessary  to  return  the  inquisition,  which,  with  the  sheriff's 
return,  constitutes  the  title.  Here  the  sale  and  the  sheriff's 
deed  are  sufficient  evidence  of  the  title,  and  if  the  purchaser 
can  show  that  the  sheriff  6as  authority  to  sell,  it  is  enough, 
and  he  need  not  look  further. 

Under  the  New  England  statutes,  no  deed  is  given.  The 
doctrine  of  the  common  law  applies  here,  unless  the  statute 
has  changed  it.  Our  statute  is  substantially  the  same  as  the 
Ohio  statute.  In  the  year  1828,  .this  precise  question  came 
before  a  full  bench  of  the  supreme  court  of  that  state  for  the 
first  time,  in  the  case  of  Allen  v.  Parish^  3  Ohio,  187.  It 
was  an  action  of  ejectment.  The  defendant  gave  in  evidence 
certain  judicial  proceedings,  by  virtue  of  which  the  land  was 
sold  by  the  sheriff.  There  was  no  appraisal  of  the  land  sold 
recited  in  the  sheriff's  deed,  or  proved  at  the  trial,  and  the 
question  was,  whether  the  appraisement  was  essential  to  the 
validity  of  the  deed.  The  court  held  (Judge  Burnett  dissent- 
ing), that  the  sheriff's  deed  would  vest  in  the  purchaser,  not 
being  a  party  to  the  judgment,  a  good  and  valid  title  to  the 
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lands  levied  upon  by  and  sold  under  the  execution,  although 
no  appraisement  of  the  premises  had  been  made.     They  cite 
the  case  in  4  Wheat.  603;  2  Bibb,  402;  3  id.  217;  3  Johns. 
866;  16  id.  537;  2  Binn.  40;  as  asserting  substantially  the 
same  doctrine.    The  court  comment  upon  that  part  of  the  act 
which  is  our  third  section,  and  say  that  the  proviso  is  in  a 
section  which  is  directory  to  the  officer,  and  that  if  the  ap- 
praisement was  intended  by  the  legislature  as  essential  to  the 
validity  of  the  sheriffs  deed,  they  would,  it  is  presumed,  have 
provided  some  mode  of  preserving  the  evidence  of  the  ap- 
praisal for  the  benefit  of  the  purchaser,  and  have  incorporated 
the  proviso  into  that  part  of  the  statute  declaring  the  eflTect  of 
the  sale  of  land  on  execution,  and  the  extent  of  the  interest 
acquired  by  the  purchaser  at  such  sale.     There  is  no  direction 
in  our  act  to  the  clerk  to  record  the  appraisal.     In  Ohio  the 
original  inquest  is  delivered  into  the  hands  of  the  sheriff,  for 
his  security.    A  copy  of  it  is  delivered  to  the  clerk,  not  upon 
the  return  of  the  execution,  but  before  the  advertisement,  that 
all  may  examine  it  and  regulate  their  conduct  accord- 
[67*]  ingly.     The  court  in  Ohio  *ref er  to  the  fact  that  the  sher- 
iff' is  liable  to  a  penalty  if  he  does  not  pursue  the  stat- 
ute.    Our  revised  statutes  of  1838  contained  the  same  pro- 
vision in  reference  to  advertising,  and  declared  the  sale  good^ 
if  the  sale  was  not  advertised,  thus  adopting  the  common  law 
principle.     But  it  is  apprehended  our  statute  does  not  reach 
proceedings  under  the  act  of   1841,  except,  perhaps,  so  far  as 
relates  to  advertising.     Under  the  Ohio  statute,  the  defendant 
has  an  opportunity  to  get  an  order  staying  proceedings,  if  there 
is  any  irregularity  in   the  sheriffs  proceedings,  before  sale. 
One  of  the  objections  to  the  proceedings  in  the  case  cited, 
made  by  Judge  Burnett,  was  the  prohibition  to  sell  for  less 
than  two  thirds  of  the  appraised  value.     He  looked  upon  this 
as  a  condition  precedent,  a  compliance  with  which  was  esseu^ 
tial  to  vest  the  title  in  the  purchaser.     The  majority  of  the 
court  refer  to  a  provison  of  the  law  equally  express,  requiring 
the  officer,  before  he  proceeds  to  sell,  to  advertise,  and  yet 
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they  say  it  was  never  held  in  their  state  that  a  failure  to  show 
that  the  property  was  advertised,  would  defeat  a  purchase  at 
sheriff's  sale. 

The  Ohio  statute  declares  that  the  deed  given  "  shall  vest  in 
the  purchaser  as  good  and  perfect  estate  in  the  premises 
therein  mentioned,  as  was  vested  in  the  defendant  at  the  time 
the  lands  became  liable  to  the  satisfaction  of  the  judgment." 
Our  statute  goes  further,  and  expressly  declares  what  eflfect 
shall  be  given  to  the  deed  to  the  purchaser.  It  provides  that 
the  deed  shall  he  prima  facie  evidence  of  the  correctness  of 
the  proceedings  in  such  sale^  and  until  tlie  contrary  he  proved^ 
shall  vest  in  the  purchaser  as  good  and  perfect  an  estate 
to  the  described  premises  as  was  vested  in  the  defend<int  in 
process.  This  clause  is  contained  in  the  same  third  section 
which  contains  all  the  directions  relating  to  the  appraisal  and 
sale,  and  it  manifestly  shows  the  intention  of  the  legislature 
to  have  been,  that  a  compliance  with  the  various  provisions 
in  that  section  should  not  be  considered  as  a  condition  upon 
which  the  title  was  to  vest,  at  least  until  the  proceedings  were 
shown  to  be  bad.  It  shifts  the  burthen  of  proof,  and  requires 
the  defendant  to  show  aflSrraatively  that  the  statute  was  not 
pursued. 

The  sheriff  has  returned,  that  he  "  caused  the  lands  to  be 
appraised  according  to  law,  by,"  etc.  This  should  be  received 
aa  evidence  that  the  sheriff  did  comply  with  the  first  section 
of  the  act,  if  this  is  necessary.  That  the  appraisers  were 
chosen  according  to  law,  will  be  pre*sumed  until  the  [68*] 
contrary  is  shown.  In  the  case  of  Piatt  v,  Piatt,  9 
Ohio,  37,  the  sheriff  returned  that  he  "  had  duly  appraised, 
advertised,"  etc.  On  a  contested  motion  to  confirm  the  sale, 
this  was  deemed  a  sufficient  return  upon  an  execution,  of  an 
appraisement  by  three  disinterested  freeholders,  in  the  ab- 
sence of  any  proof  to  the  contrary.  The  court  say,  it  will  be 
presumed  the  appraisal  has  been  returned,  because  the  law  re- 
quires it  of  the  officer,  and  in  the  absence  of  anything  to  the 
contrary,  he  will  be  presumed  to  have  done  his  duty. 

Certified  accordingly. 
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MUNDY  VS.  MONBOE. 

An  affidavit  of  publicatian  of  notice  of  sale  of  mortgaged  premises  in  a  stat- 
utory  foreclosure,  made  between  seven  and  eiglit  years  after  the  sale 
took  place,  is  not  presumptive  evidence  of  the  facts  therein  stated  un- 
der sec.  9,  R.  8. 1838,  p.  501.» 

The  act,  Sess.  L.  1848,  p.  139,  inhibiting  actions  of  ejectment  by  mort- 
gagees before  foreclosure  of  the  mortgage  and  the  expiration  of  the 
time  of  redemption,  is  unconstitutional  and  void  as  to  the  mortgages 
in  existence  at  the  time  of  its  passage.* 

Case  reserved  from  Jackson  Circuit  Court.  Ejectment  for 
lots  3,  4,  5,  and  a  part  of  6,  in  the  village  of  Jackson,  tried 
before  the  Hon.  Warner  Win^,  in  May,  1846. 

—  *  A  sherifi'^s  deed  is  no  evidence  of  a  regular  foreclosure  by  advertise- 
ment. Barman  v.  Carhai't,  10  Mich.,  338.  Irregular  foreclosure  transfers 
the  interest  of  the  mortgagee  to  the  purchaser.  Gilbert «.  Cooley,  Wal.  Ch. 
44^1;  Niles  «.  Ransford,  post,  338. 

—  'In  Wisconsin,  a  mortgagee,  after  condition  broken,  if  he  can  get  peace- 
able possession,  may  retain  it  and  compel  mortgagor  to  redeem.  Glllettv. 
Eaton,  6  Wis.  30;  Henuesy  v.  Farwell,  20  id.  42;  Tallman  v.  Ely,  6  id.  244. 
Yet  fee  does  not  rest  in  mortgagee  on  default  of  mortgagor,  but  only  on 
foreclosure.  Wood  v,  Trask,7  Wis.  566.  In  Von  Baumbach  v.  Bade,  9  id. 
550,  it  is  held  that  a  stay  law  giving  defendant  on  foreclosure  six  months 
time  to  answer,  though  at  the  date  of  the  mortgage  he  had  only  twenty  days 
and  requiring  six  months  further  notice  of  sale  of  mortgaged  premises,  is 
constitutional  a.s  to  mortgagees  made  before  as  well  as  after  the  passage  of 
the  law.  But  see  Bronson  o.  Kinsie,  1  How.  311,  and  McCracken  v.  Hay- 
ward,  2  id.  608,  in  the  first  of  which  a  law  of  Illinois,  extending  the  mort- 
gagor's equity  to  one  year  after  a  foreclosure  in  chancery,  and  preventing 
any  sale  unless  for  more  than  two.t birds  the  appraised  value,  was  held  in 
the  supreme  court  of  the  United  States,  to  be  unconstitutional  and  void  as 
to  a  mortgage  executed  before  the  enactment,  and  in  the  second  of  which 
a  like  construction  was  placed  upon  a  statute  of  Illinois,  extending  the 
same  necessity  for  appraisal  to  sales  on  execution,  and  in  which  it  was  held 
that  such  necessity  of  appraisal  and  sale  at  two-thirds  the  appraised  value 
impaired  the  obligation  of  any  contract  entered  into  before  the  passage  of 
the  law.  See  Bailey  v.  Gartry,  1  Mo.  164;  Bumbgartner  v.  Circuit  Ct.  4  id, 
60;  Stevens  t?.  Andrews,  31  Wis.  205;  Barnes  v.  Barnes,  8  Jones  (N.  C),  L. 
866;  Miller  c.  Gibson,  63  N.C.  635;  Wolfe  <j.  Nesbit,  4  Watts  &  S.  (Pa.)  813. 

—  In  Illinois  a  mortgagee  may  sue  the  debtor  on  the  note,  bring  eject- 
ment on  condition  broken ;  make  peaceable  entry ;  file  bill  for  strict  fore- 
closure in  chancery;  file  a  bill  for  foreclosure  and  sale,  foreclose  by  ad- 
vertisement under  the  statute,  or  sue  out  ar  scire  facias.  Carroll  v.  Bal- 
lance,  29  111.  9;  Karnes  «.  Lloyd,  52  id.  118. 
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The  facts  are  stated  in  the  opinion  of  the  conrt 
Mundy,  in  person. 
Fri/ak^  for  defendant. 

By  the  Courts  Miles,  J.  The  plaintiff  held  a  mortagage 
for  a  portion  of  the  purchase  money,  on  a  sale  of  the  premises 
to  one  Paul  B.  Ring,  under  whom  the  defendant  claims  title. 

On  the  trial,  the  plaintiff,  to  establish  a  statute  foreclosure 
of  this  mortgage,  offered  in  evidence  an  affidavit  of  the  publi- 
cation and  posting  up  of  a  notice  of  sale,  commencing  in 
June,  1838,  and  continued  for  "^twelve  weeks.     This  af-  [69*] 
fidavit  was  made  and  sworn  to  in  May,  1846.     Its  re- 
ception as  evidence  was  objected  to  by  the  defendant. 

By  the  consent  of  the  defendant,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court  upon  the  admis- 
sibility of  this  evidence,  and  upon  other  points  raised  on  the 
trial,  all  of  which  have  been  certified  to  this  court,  but  none 
of  which  except  the  above,  and  one  which  we  shall  hereafter 
notice,  are  necessary  to  be  considered. 

First,  as  to  the  admissibility  of  the  affidavit  as  evidence  of 
the  publication  and  posting  of  the  notice. 

The  statute  in  force  at  the  time  of  the  sale,  R,  S.  1838,  p. 
500,  §  8,  provides  that  any  party  desirous  of  perpetuating  the 
evidence  of  any  sale  made  in  pursuance  of  the  provisions  of 
that  chapter,  may  procure  affidavits  of  the  publication  of  the 
notice,  to  be  made  by  the  printer  of  the  newspaper  in  which 
the  same  is  published,  or  by  any  other  person  having  knowl- 
edge thereof,  and  of  the  posting  of  the  notice  to  be  made  by 
the  person  who  affixed  the  same  on  the  outward  door  of  the 
court  house,  and  an  affidavit  stating  the  circumstances  of  the 
sale  of  the  premises,  to  be  made  by  the  person  who  acted  as 
auctioneer  at  the  sale. 

These  affidavits  are,  by  the  ninth  section  of  the  act,  required 
to  be  recorded  in  the  book  of  mortgages,  in  the  registry  of 
deeds  in  the  county  where  the  mortgaged  premises  are  situ- 
ated; and  the  original  affidavit  "so  recorded,"  or  the  record, 
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or  certified  copies,  are  made  presumptive  evidence  of  the  facts 
therein  contained. 

The  statute  introduces  a  new  rule  of  evidence.  It  is  an  ex- 
tension of  the  general  act  authorizing  a  party  to  perpetuate 
the  testimony  of  his  witnesses.  R.  S.  1838,  p.  435,  sec  31.  The 
35th  section  of  the  last  mentioned  act  allows  the  deposition 
to  be  used  only  in  case  "  the  personal  attendance  of  such  wit- 
ness cannot  be  had  within  process  of  the  court." 

Although  the  statute  allows  these  recorded  aflBdavits  to  be 
presumptive  evidence  of  the  facts  contained  in  them,  it  cannot 
be  construed  to  exclude  other  evidence  of  the  same  facts.  The 
object  of  the  law  undoubtedly  is,  while  the  facts  are  fresh  in 
the  recollection  of  the  witnesses,  to  preserve  a  perpetual  re- 
membrance of  the  thing,  thus  avoiding  the  danger  of  the 
loss  of  the  evidence  from  defects  of  memory  on  the  one  hand, 
and  of  perjury  on  the  other,  at  a  subsequent  period,  when  lit- 
igation in  reference  to  the  subject  matter  may  make  such  evi- 
dence important. 
[70*]  *Tliese  affidavits  may  not  be  necessary  at  the  time  of 
the  sale,  or  perhaps  not  until  the  time  of  redemption,  if 
any,  has  expired.  But  when  the  purchaser  has  ascertained  that 
he  has  acquired  a  title,  he  should  at  once  take  the  necessary 
steps  under  the  statute  to  preserve  the  evidence  of  that  title. 

It  is  true  the  statute  does  not  prescribe  any  time  within 
which  this  is  to  be  accomplished,  neither  do  we;  it  is  sufficient 
that  this  court  see  that  the  statute  receives  such  a  construction 
as  that  it  shall  not  be  the  means  of  oppression,  fraud  or  in- 
justice. 

If  the  party  chooses  not  to  avail  himself  of  the  benefit  of  the 
statute,  but  to  prove  the  facts  of  the  sale  necessary  to  his  title 
in  the  ordinary  mode,  he  subjects  his  witnesses  to  the  ordeal 
of  a  cross-examination,  by  which  every  particular  in  relation 
to  the  regularity  and  sufficiency  of  the  proceedings  may  be 
tested. 

Can  it  be  supposed  that  it  was  the  intention  of  the  legisla- 
ture to  allow  a  party  claiming  title  under  a  statutory  mortgage 
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sale,  after  the  lapse  of  eight  years,  and  after  suit  commenced, 
to  procure  an  ex pa/rte  affidavit  of  these  facts,  and  use  that  aa 
the  only  evidence  of  the  publication  —  thus  dispensing  with 
the  role  of  evidence  requiring  a  careful  examination  of  the 
witness  in  open  court,  and  allowing  the  opposite  party  the  op- 
portunity of  a  cross-examination? 

We  think  such  a  course,  if  tolerated,  might  lead  to  great 
abuse  of  the  statute.  This  makes  it  necessary  to  consider  the 
next  point. 

The  plaintiff  insisted,  upon  the  trial,  that  if  the  sale  was 
irregular,  he  was  still  entitled  to  recover,  under  the  testimony 
showing  that  he  was  a  mortgagee  of  the  premises,  and  that  the 
act  of  184:3,  Ses.  Laws  1843,  p.  139,  inhibiting  the  action  of 
ejectment  until  after  a  foreclosure  of  the  mortgage,  and  the 
expiration  of  the  time  of  redemption,  was  void,  as  impairing 
the  obligation  of  the  contract,  the  mortgage  being  of  a  date 
anterior  to  the  act. 

It  is  not  distinctly  stated,  but  we  gather  from  the  case  cer- 
tified, that  the  mortgage  contained  the  usual  covenant  by  which 
the  mortgagee,  in  default  of  payment,  was  authorized  to  enter 
upon  the  premises  and  to  sell  them  at  public  auction ;  to  re- 
tain out  of  the  money  thus  raised  the  amount  due,  and  pay 
the  overplus,  if  any,  to  the  mortgagor. 

The  mortgage  was  executed  within  this  state,  upon  premises 
situated  here;  was  intended  as  a  security  for  the  pay- 
ment of  $1,500  in  three  ^installments  of  $500  each,  all  [71*] 
of  which  had  become  due  at  the  time  when  the  act  of 
1843  was  passed,  and  before  the  suit  was  commenced. 

The  plaintiff  insists  that  the  legal  title  having  vested  in 
him,  upon  forfeiture  by  the  mortgagor,  he  had  the  right  to 
the  possession,  and  the  consequent  right  to  the  perception  of 
the  rents,  issues  and  profits,  and  that  the  act  of  1843  hinders 
and  affects  that  right. 

It  seems  to  be  conceded  by  all  who  have  written  on  this 
subject,  that  where  the  law  sought  to  be  invalidated  affects  the 
remedy  only,  and  does  not  touch  the  right  of  the  party  se- 
cured by  the  contract,  it  is  not  repugnant  to  that  provision  of 
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the  constitution  which  declares  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts. 

In  the  case  of  Sturgea  v.  Crowninshieldy  4  Wheat.  300,  so 
often  referred  to  upon  questions  of  this  kind,  the  late  Chief 
Justice  of  the  United  States  says,  "  the  distinction  between 
the  obligation  of  the  contract,  and  the  remedy  given  to  en- 
force that  obligation,  has  been  taken  at  the  bar  and  exists  in 
the  nature  of  things.  Without  impairing  the  'obligation  of 
the  contract,  the  remedy  may  certainly  be  modified,  as  the 
wisdom  of  the  nation  shall  direct." 

It  becomes  important,  then,  to  inquire  what  rights  were 
conferred  upon  the  plaintiflf  by  this  mortgage. 

In  Jackson  v.  Hull^  10  Johns.  481,  it  was  held,  that  after 
default  in  payment,  the  mortgagor  had  only  an  equity  of  re- 
demption in  the  premises;  that  a  purchaser  upon  execution 
against  him,  buying  with  knowledge  of  the  mortgage  unsatis- 
fied, could  not  defend  against  an  ejectment  brought  by  the 
mortgagee  to  recover  the  possession. 

The  doctrine  is  clearly  laid  down  in  this  case,  that  after  de- 
fault in  payment,  the  creditor  may  by  ejectment  put  himself 
in  possession  of  the  rents  and  profits  of  the  land.    4  Johns.  216. 

A  tenant  of  a  mortgagor  in  possession,  after  the  mortgage 

has  become  forfeited,  during  the  continuance  of  the  the  lease 

from  the  mortgagor,  may  attorn  to  and  take  a  lease  from  the 

mortgagee,  and  in  an  action  brought  by  the  mortgagor  for 

his  rent  under  the  lease,  may  set  up  such  attornment  as  a  legal 

defense.     20  Johns.  51.     A  widow  of  the  grantee  in  a  deed 

cannot  claim  dower  in  the  premises,  if  a  mortgage  is  at  the 

same  time  given  for  the  purchase  money.    Stow  v.  Tifft^  15 

Johns.  458. 

In  Hughes  -y.  Edwa/t^ds^  9  Wheat.  489,  it  is  asserted 

[72*]  the  mort*gagor,  after  forfeiture,  has  no  title  at  law, 

and  none  in  equity,  but  to  redeem  upon  the  terms  of 

paying  the  debt  and  interest,  and  that  his  conveyance  to  a 

purchaser,  with  notice,  of  consequence  passes  nothing  but  an 

equity  of  redemption. 

In  equity,  a  mortgage  is  sometimes  called  a  lien  for  a  debt, 
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and  BO  it  is,  and  something  more:  it  is  a  transfer  of  the  prop- 
erty itself,  as  security  for  the  debt:  it  is  a  qualified  estate  and 
security.  It  is  called  a  lien  only  in  a  loose  and  general  sense, 
and  then  only  by  way  of  contrast  to  an  estate  absolute  and 
indefeasible.     1  Pet.  441. 

Lastly,  it  is  said  by  Mr.  Justice  Story,  in  1  How.  318,  that 
according  to  the  long  settled  rules  of  law  and  equity,  in  all 
of  tlie  states  whose  jurisdiction  has  been  modeled  upon  the 
principles  of  the  common  law,  that  the  legal  title  to  the  prem- 
ises vests  in  the  mortgagee,  upon  the  failure  of  the  mortgagor 
to  comply  with  the  conditions  contained  in  the  proviso,  and 
at  law,  he  has  a  right  to  sue  for  and  recover  the  land  itself. 

We  recognize  this  right  in  a  mortgagee.  In  the  case  be- 
fore us  it  had  become  absolute  before  the  statute  in  question 
was  passed,  and  if  it  is  a  part  of  the  contract  between  the 
parties,  and  the  statute  infringes  upon  it,  the  latter  is  uncon- 
stitutional. 

It  seems  to  us  this  right  is  a  part  of  the  contract  itself.  The 
contract  includes  a  conveyance,  by  way  of  mortgage,  of  the 
premises  in  question,  upon  the  performance  of  the  condition 
of  which,  the  property  revests  in  the  mortgagor,  and  upon 
failure  of  performance  of  which  condition,  the  legal  title  is 
vested  in  the  mortgagee,  subject  only  to  an  equitable  right  of 
redemption  upon  payment. 

By  the  common  law,  a  right  to  land  includes  the  right  to 
enter  on  it  where  the  possession  is  withheld  from  the  right 
owner;  to  retain  the  possession,  and  to  receive  the  issues  and 
profits  arising  from  it.  Altha7n/8  Ca8e^  8  Co.  299,  referred 
to  in  Oreen  v.  Biddle^  5  Pet.  Oond.  881. 

Besides,  there  is  in  this  case  an  express  covenant  in  the 

deed  to  that  efiect  that  upon  forfeiture  the  mortgagee  might 

enter  into  possession  of  the  land,  and  sell  the  same  to  make 

the  money.     This  covenant  contains  both  a  recognition  of  the 

legal  right  of  the  plaintift*,  by  the  obligation  of  the  contract, 

to  the  possession  of  the  premises  after  nonpayment,  and  also 

an  authority  to  him  to  pursue  a  particular  remedy  to 

en*force  that  right,  by  advertisement  and  sale.    This  [73*] 
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right  existed,  and  became  perfect  as  soon  as  the  conditioa 
of  the  mortgage  became  forfeit;  and  any  legislative  proceeding 
which  hinders  the  assertion  of  the  right,  and  seriously  affects 
it,  affects  the  obligation  of  the  contract. 

By  the  nonpayment  of  the  money,  the  plaintiff  ^squired  the 
right  of  possession,  the  withliolding  of  which  by  the  mort- 
gagor is  in  law  an  injury  to  the  right  of  the  plaintiff,  who  is 
entitled  to  assert  his  right  by  an  immediate  pursuit  of  the 
proper  remedy. 

In  Green  v.  Biddle^  it  is  said,  "  nothing  can  be  more  clear 
upon  principles  of  law  and  reason,  than  that  a  law  which  de- 
nies to  the  owner  of  land  a  remedy  to  recover  the  possession 
of  it,  when  withheld  by  any  person,  however  innocently  he 
may  have  obtained  it,  or  to  recover  the  profits  received  from 
it  by  the  occupant,  or  which  clogs  his  recovery  of  such  pos- 
session and  profits  by  conditions  and  restrictions  tending  to 
diminish  the  value  and  amount  of  the  thing  recovered,  impairs 
his  right  to  and  interest  in  the  property." 

The  situation  of  mortgaged  premises  may  frequently  be 
such  as  to  make  the  mere  suspension  of  the  exercise  of  the 
right  of  possession  a  great  injury  to  that  right,  as  in  a  case 
where  the  principal  value  of  the  premises  consists  in  build- 
ings or  other  improvements  made  thereon,  subject  to  destruc- 
tion, or  to  a  depreciation  in  value  by  long  use. 

The  mortgagee,  if  put  in  possession,  may  apply  the  issues 
and  profits  in  payment  on  the  mortgage,  and  is  required  to 
account  therefor.  The  mortgagor,  if  permitted  to  remain  in 
possession,  may  or  may  not  appropriate  them  to  that  purpose, 
at  his  option. 

Where  the  premises,  which  is  not  unusual,  are  in  the  first 
instance  a  slender  security  for  the  debt,  by  depriving  the 
mortgagee  of  the  right  to  immediate  possession,  his  security 
may  be  so  far  lessened  and  reduced  in  value  as  to  leave  little 
more  than  enough  to  pay  the  expenses  of  a  foreclosure  and 
sale. 

It  Green  v.  Biddle^  the  main  question  discussed  and  de- 
cided was,  whether  certain  acts  of  the  legislature  of  Kentucky, 
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in  relation  to  occupying  claimants  of  lands  in  that  state,  passed 
severally  in  1797  and  1812,  were  nnconstitational  if  found  re- 
pagnant  to  the  laws  of  Virginia  passed  in  1789,  prior  to  the 
separation  of  Kentucky  from  that  state. 

The  seventh  article  of  the  compact  made  between  these 
states,  upon  tlie  separation  of  the  latter  from  the  former, 
declares  ^'  that  all  private  ^rights  and  interests  in  lands  [74*] 
witliin  the  said  district,  derived  from  the  laws  of  Vir- 
ginia, shall  remain  valid  and  secure  under  the  laws  of  the  pro- 
posed state  (Kentucky),  and  shall  be  determined  by  the  laws 
now  existing  in  this  state"  (Virginia). 

The  court  having  first  determined  that  every  part  of  the  act 
of  1797  was  within  the  purview  of  the  act  of  1812,  and  conse- 
quently repealed  by  the  repealing  clause  in  the  latter  act,  pro- 
ceeded first  to  inquii'e  whether  that  act  was  repugnant  to  the 
law  of  Virginia  as  it  existed  at  the  time  the  compact  was 
made.  They  declare  that  the  common  law  of  England  was  at 
that  period  and  then  was  the  law  of  that  state,  and  refer  to  the 
rule  of  that  law  as  laid  down  in  Altham's  case,  to  which  we 
have  already  referred;  and  then  proceed  to  state  that  a  right 
to  land  essentially  implies  a  right  to  the  profits  accruing  from 
it,  since  without  the  latter,  the  former  can  be  of  no  value. 
Thus  a  devise  of  the  profits  of  land,  or  even  a  grant  of  them, 
will  pass  a  right  to  the  land  itself.  Shep.  Touch.  93;  Co. 
Lit.  46.  "For  what"  says  Lord  Coke  in  this  page,  "is  the 
land  but  the  profits  thereof? "  They  further  state,  that  at  the 
period  of  the  compact  there  was  no  statute  in  Virginia  less 
favorable  to  the  rights  of  those  who  claimed  title  under  her 
than  the  common  law.  After  comparing  the  provisions  of 
the  act  of  1812  with  the  provisions  of  the  existing  law  at  the 
period  before  mentioned,  the  court  decide  that  the  right  and 
interest  of  a  claimant  were  not  as  valid  and  secure  under  this 
act  as  they  were  under  the  laws  of  Virginia,  by  which  alone 
they  were  to  be  determined.  The  court  say,  "  The  objection 
to  a  law,  on  the  ground  of  its  impairing  the  obligation  of  a 
contract,  can  never  depend  upon  the  extent  of  the  change 
which  the  law  efiects  in  it.  Any  deviation  from  its  terms,  by 
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postponiug  or  accelerating  the  period  of  performance  which  it 
prescribes,  imposing  conditions  not  expressed  in  the  contract, 
or  dispensing  with  the  performance  of  those  which  are,  how- 
ever minnte  or  apparently  immaterial  in  their  effect  upon  the 
contract  of  the  parties,  impairs  its  obligation."  The  court 
next  proceeded  to  determine  that  the  act  of  1812  was  repug- 
nant to  the  constitution  of  the  United  States,  and  to  declare 
the  same  void,  as  impairing  the  obligation  of  the  contract  be- 
tween Virginia  and  Kentucky;  upon  the  principle  that  the 
constitution  of  the  United  States  embraces  all  contracts,  exe- 
cuted or  executory,  whether  between  individuals  or  between  a 
state  and  individuals,  and  that  a  state  has  no  more  power 
[75*]  to  impair  an  obligation  *into  which  she  has  herself  en- 
tered, than  she  can  the  contracts  of  individuals. 

I  have  made  this  extended  reference  to  this  case  mainly  for 
the  purpose  of  showing  that  the  act  of  assembly  of  Kentucky 
was  held. to  be  repugnant  to  the  constitution  of  the  United 
States,  although  we  have  been  told  by  high  authority,  that 
"  the  question  did  not  arise  under  that  constitution,  but  un- 
der the  compact."  Dissenting  opinion  of  Mr.  Justice  McLean, 
in  Branson  v.  Kvneie^  1  How.  328.  It  is  true  the  question 
arose  under  the  compact,  but  the  act  of  1812,  being  repugnant 
to  it,  impairing  its  obligations,  was  for  that  reason  held  un- 
eonstilKLtional. 

A  brief  reference  to  some  of  the  provisions  of  the  act  will 
show  that,  although  they  were  in  the  form  of  remedy,  they 
impaired  the  right.  Among  other  things,  the  act  provides 
that  no  action  should  be  maintained  for  rents  or  profits  against 
the  occupier,  for  any  term  elapsed  before  the  judgment  or  de- 
cree in  the  suit.  It  then  provides  for  the  appointment  of 
commissioners  to  make  a  valuation  of  the  land  in  its  unim- 
proved state,  and  of  the  rents  and  profits,  and  for  the  giving 
of  a  bond  for  the  amount  of  the  valuation  by  the  party  who 
is  to  pay  the  same  (it  compelling  the  successful  claimant  to 
pay  to  a  certain  extent  the  assessed  value  of  the  improvements 
made  on  the  land  by  the  occupant),  and  in  default  thereof, 
provides  that  judgment  shall  be  given  against  the  party  for  the 
96 


JAinJAEY  TEEM,  1848.  7» 


Mundy  ts.  Monroe. 


amount;  or  if  the  right  owDer  fails  to  give  a  bond,  the  other 
party  may  at  his  election  give  a  bond  and  take  the  land.  It 
then  proceeds  to  declare,  that  the  occupant  shall  not  he  evicted 
or  dispossessed  hy  a  writ  of  possession^  until  the  report  of  the 
commissionefs  is  made,  and  judgnamt  rendered,  or  londs 
executed,  inpustuince  of  the  act. 

All  this,  though  purporting  to  modify  the  remedy,  is  mani- 
festly an  infringement  of  the  rights  of  the  claimant,  secured 
to  him  by  the  laws  of  the  contract,  and  was  so  held  by  the 
court  in  that  case,  the  court  having  determined,  if  we  under- 
stand the  opinion,  that  in  all  its  provisions,  the  act  of  1812 
was  obnoxious  to  the  charge  of  repugnance  to  the  law  exist- 
ing at  the  time  of  the  compact,  and  necessarily  to  the  charge 
of  being  unconstitutional. 

The  remedy  may  undoubtedly  be  modified,  so  far  as  the 
same  may  be  done,  ^'  without  impairing  the  obligation 
of  the  contract,"  and  such  *we  apprehend  is  the  mean-  [76*] 
ing  of  what  is  said  in  SPu/rges  v.  Crovminshield.  Other- 
wise we  fear  the  res  alt  would  be,  that  by  means  of  merely  re- 
medial alterations  in  name,  the  substantial  rights  of  parties 
may  be  impaired,  and  the  provision  of  the  constitution  be  set 
at  nought. 

The  object  and  intention  of  the  statute  of  1843  was,  to  take 
away  the  right  to  possession  until  after  a  foreclosure  and  the 
expiration  of  the  time  of  redemption ;  and  any  other  merely 
possessory  form  of  action  than  ejectment  would  be  held  to  be 
within  the  statute,  as  being  within  its  equity  and  intention. 
By  this  act,  the  mortgagee  is  required  to  incur  the  additional 
expense  of  a  foreclosure,  before  obtaining  possession,  and  is 
deprived  of  the  right  to  add  to  his  security,  by  the  perception 
of  the  rents  and  profits  of  the  premises  during  the  time  re- 
quired to  accomplish  this  and  the  time  of  redemption,  and  dur- 
ing that  time  the  rents  and  profits  are  given  to  another,  who 
may  or  may  not  appropriate  them  to  the  payment  of  the  debt, 
as  he  chooses,  and  the  mortgagee  in  the  mean  time  is  sub- 
jected to  the  lisk,  often  considerable,  of  the  depreciation  ill 

value  of  the  security.     If  the  view  which  we  have  taken  be 
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correct,  need  It  be  asked  whether  the  right  and  interest  of  the 
plaintiiF  in  his  security  are  as  "  valid  and  secure  "  under  this 
act  as  they  were  under  the  law  existing  before  its  passage) 
We  think  it  obvious,  that  however  this  may  be  looked  upon 
as  affecting  the  remedy,  it  does  not  affect  that  only.  In  WtU 
lard  V,  Longstreet^  2  Doug.  172,  it  was  determined,  on  the  au- 
thority of  McCracken  v.  Haytoard,  2  How.  608,  and  Branson 
V.  Kinzie^  1  id.  321,  that  the  provision  of  tlie  act  of  1841, 
Sess.  Laws  1841,  p.  45,  sees.  1,  2,  prohibiting  the  sale  of  prop- 
erty on  execution  unless  it  would  bring  two-thirds  of  its  ap- 
praised value,  so  far  as  it  applies  to  the  remedy  to  enforce 
previous  contracts,  is  unconstitutional  and  void.  The  court 
say,  "  If  there  had  been  no  sale  or  bid  for  two- thirds  the 
amount  at  which  the  premises  were  valued,  they  (the  plaint- 
iffs in  the  execution)  might  have  insisted  that  the  property 
should  be  sold  absolutely  to  the  highest  bidder,  irrespective 
of  the  appraisement;  and  if  the  sheriff  had  refused  to  sell,  have 
applied  to  the  court  for  an  order  upon  him  to  do  so,  as  was 
done  in  the  case  of  McCracken  v.  Hayward^  supra. 

We  are  then  led  to  the  conclusion,  that  the  act  of  the  legis- 
lature is  unconstitutional  and  void  as  applied  to  con- 
[77*]  tracts  existing  at  the  time  of  *its  passage  and  having 
come  to  this  conclusion,  we  know  of  no  other  mode  of 
discharging  our  duty  than  so  to  declare  it. 

The  plaintiff  is  therefore  entitled  to  recover,  and  we  direot 
it  to  be  so  certified  to  the  circuit  court. 

Certified  accordingly. 


Lull  et  al.  vs.  Davis. 


In  an  action  on  the  case  for  flowing  land,  the  declaration  alleged  plaintiff 
was  lawfully  seized  in  fee  and  possessed  of  the  land  flowed.    HM^ 

KoTB.  —  The  drltt  of  this  opinion,  and  especially  the  two  sentences  on 
page  84,  in  which  the  term  seizin  in  fee  is  twice  successively  and  em- 
phatically used  as  identical  in  meaning  with  the  term  absolute  title,  indi- 
cate the  intent  of  the  court  to  adopt  into  the  language  of  Jurispnidenoe 
the  cf  )n'>quial  meaning  which  *'  seizin  in  fee,"  as  a  phrase,  has  acquired, 
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that  the  whole  averment  was  material,  and  must  he  proved  as  stated. 
Held,  also,  that  paroof  of  plaintiffs  possession  under  a  claim  of  title 
founded  upon  a  deed,  not  emanating  f^om  the  source  of  title,  or 
traced  hack  to  a  person  so  claiming,  did  not  raise  a  legal  presumption 
of  seizin  in  fee  in  the  plaintiff;  and  further,  that  if  such  possession 
was  evidence  of  seizin,  it  was  at  most  hut  a  hare  presumption,  liahle 
to  he  overcome  hj  other  proof,  as  title  in  a  third  person. 
— 

as  heing  identical  with  an  indefeasible  and  paramount  title  to  lands. 
While  no  successful  combat  can  be  waged  against  tlie  tendency  of  all 
terms,  including  law  terms,  to  take  on  new  meanings,  with  changes  in  the 
circumstances  under  which  they  are  used,  yet  it  may  favor  a  clearer  inter- 
pretation and  construction  of  these  terms  to  note  the  actual  ciiange.  Seizin 
in  fee,  as  a  phrase  of  the  common  la%  meant  physical  possession  under  a 
claim  of  title  in  fee,  without  any  regard  to  the  validity  or  invalidity  of  the 
title  so  claimed.  A  wrongful  disseizor,  the  moment  he  has  dispossessed 
the  rightful  owner,  and  while  he  is  liable  to  be  in  turn  ousted  at  any 
moment  by  any  of  the  modes  by  which  possession  of  real  estate  could  ho 
recovered,  and  in  fact  and  law  having  no  actual  title,  is  still  seized  in  /m, 
if  while  in  possession  he  holds  of  no  superior,  and  does  not  limit  his 
claim  of  title  to  a  life  estate.  Vide  Washburne  on  Real  Property,  4th  ed. 
§§  73-83;  Towlev.Ayer,  8  N.  H.  58;  firadstreel  v.  Huntington,  5  Pet  402. 

In  the  case  of  Lull  v.  Davis,  when  construed  in  the  light  of  the  above 
definition,  there  was  no  issue  on  the  question  of  the  plaintiff  being  seized 
In  fee  of  the  land,  for  the  flowing  of  which  by  defendant  the  suit  was 
brought  Defendant's  notice,  under  the  general  issue,  that  he  would  prove 
a  prescriptive  right  to  flow  the  land  in  question,  amounted  to  an  admission 
that  plaintiff  was  seized  in  fee  of  the  land,  which,  but  for  the  plea  of  the 
general  issue,  also  filed,  would  have  thrown  the  afilrmative  on  the  defend, 
ant.  For  the  seizin  of  the  land  by  plaintiff,  and  the  right  in  defendant  to 
the  easement,  i.  e.  the  right  to  flow  the  land  of  which  plaintiff  was  seized^ 
were  entirely  consistent  with  each  other,  and  whether  the  plaintiff  waa 
seized  in  fee  or  seized  in  fee  tail  or  for  life  would  make  no  difference. 
Thus  Washburne  says  (Easements  and  Servitudes,  p.  9):  "The  ownership 
of  the  easement,  and  that  of  the  fee  in  the  same  estate  are  in  different  per- 
sons; nor  does  the  interest  of  the  one  affect  that  of  the  other,"  etc. 

The  plea  of  the  general  issue  threw  on  the  plaintiff  the  technical  afSrma- 
tive,  and  required  him  to  prove  possession  under  claim  of  title.  He  proved 
ten  years*  possession,  and  produced  the  two  deeds  under  which  he  claimed, 
which  purported  to  convey  to  him  an  estate  in  fee.  This  is  certainly  suffi- 
cient to  show  that  he  was  seized  in  fee,  as  above  defined,  and  to  cast  upon 
defendant  the  burden  of  proving  his  easement  or  right  to  flow,  which,  if 
true,  in  no  way  conflicted  with  plaintiffs  seizin  of  the  land  in  fee,  though 
U  might  render  his  servient  estate  in  fee  of  less  value.  Defendant,  having; 
thua  the  burden  of  proof  as  to  the  easement,  proves  that  certain  grantees 
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Davis  brought  an  action  of  trespass  on  the  case  in  the  cir- 
cuit court,  against  Lull  and  others,  for  flowing' land.  The  de- 
claration alleged  Davis  was  lawfully  seized  in  fee  and  possessed 
of  the  premises  flowed.    Plea,  general  issue,  with  notice  of  a 

from  the  United  States,  of  both  plaintiffs  lands  and  defendant's  mills, 
flooded  the  plainti^s  lands  upwards  of  twenty  years  previously,  from 
which  the  inference  is  irresistable  that  plaintiff^s  grantors  acquiring  tide 
from  defendant's  grantors,  subject  to  the  flowing  of  plaintififs  lands,  for 
defendant's  mill,  must  have  acquired  merely  a  servient  estate,  subject  to 
the  defendant's  easement.  But  this  servient  estate  is  one  of  which  plaint> 
iff'was  clearly  seized  in  fee.  So  fap,  therefore,  from  the  case  turning  on 
plaintiff's  allegation  of  seizin  in  fee,  it  turned  on  the  sufficiency  and  com- 
pleteness of  defendant's  proof  of  the  priority  of  his  easement  over  plaint- 
iffs title;  proof  which  was  strengthened  rather  than  otherwise  by  plaintiff's 
replying  evidence  showing  that  from  1B20  to  1831  the  plaintiff's  lands  and 
defendant's  mills  were  owned  by  the  same  parties,  or,  in  other  words,  that 
for  the  eleven  years  next  ensuing  after  the  original  erection  of  defend- 
ant's dams  so  as  to  flood  plaintitTs  land,  the  only  party  entitled  to  com- 
plain of  the  flooding  was  the  party  who  created  the  dam.  No  proof  could 
mare  clearly  show  that  plaintiff  acquired  his  **  seizin  in  fee  "  of  a  servient 
estate  subject  to  defendant's  easement 

—  See  further,  as  to  effect  of  defendant's  prior  possession  by  flowing, 
Millerd  v.  Reeves,  1  Mich.  107 ;  flowing  under  covenant  with  plaintiff^ 
Kilgore  v.  Hascall,  21  id.  502 ;  flooding  lands  without  payment  unconsti- 
tutional, Grand  Rapids  Booming  Co.  v.  Jarvis,  30  id.  308;  who  may  com- 
plain of,  Treat  v.  Bates,  27  id.  390;  may  be  licensed  by  parol,  Millerd  v 
Reeves,  1  id.  107 ;  measure  of  damages  for,  in  suit  by  tenant  for  years 
Grand  Rapids  Booming  Co.  v.  Jarvis,  30  id.,  308. 

—  In  Wisconsin,  mills  are  regarded  as  of  public  benefit,  and  appropria- 
tion of  private  property  ipr,  is  constitutional ;  mill  dam  act  of  1840,  substi- 
tutes new  remedies  for  those  existing  at  common  law,  but  is  valid,  Kew- 
comb  f).  Smith,  1  Chand.  71  (Stow  and  Larrabee,  dissenting);  see,  also, 
Pratt  V.  Brown,  3  Wis.  603;  Thien  tj.  Voegtlander,  id.  4AI ;  Fischer  ©.  Hori- 
con,  etc.  10  id.  351 ;  Newell  v.  Smith,  16  id.  101 ;  Large  v.  Orvis,  20  id. 
696;  applies  only  to  nonnavigable  streams.  Wood  v,  Huestis,  17  id.  416; 
Waller  v.  McConnell,  19  id.,  417;  Crosby  v.  Smith,  id.  449;  repeal  of  the 
act  would  not  impair  a  vested  right  to  flow  lands  of  another  acquired 
under  it,  Stephens  v.  Marshall,  3  Chand.  222;  overruled  in  Pratt «.  Brown, 
8  Wis.  608;  dam  in  existence  19  years  and  swept  away,  will  not  be  re- 
ftrained  from  rebuilding,  Sheldon  v.  Rockwell,  9  id.  166;  Cobb  «.  Smith, 
16  id.  661;  yet  he  may  sue  for  damages,  Cobb  «.  Smith,  23  id.  261;  Crosby 
•.  Smith,  19  id.  449;  purchaser  may  recover  though  land  was  flowed  at 
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prescriptive  right  in  defendants  to  flow  the  land  in  qnestion* 
From  the  hill  of  exceptions  accompanying  the  record,  it  ap- 
peared plaintiff,  after  giving  evidence  of  the  flowing,  read  in 
evidence  two  deeds,  one  from  Gideon  O.  Whittemore  to  plaint- 
iff, dated  April  13,  1834,  and  the  other  from  Lnther  Jones  to 
plaintiff,  dated  January  25,  1839,  each  deed  purporting  to 
grant  to  plaintiff  in  fee  a  part  of  the  premises,  and  together 
covering  the  whole  of  the  premises  described  in  the  declara- 
tion. There  was  no  evidence  showing  Jones'  or  Whittemore's 
title,  or  that  they  claimed  the  premises  by  deed  from  any  one. 
It  appeared,  however,  plaintiff  had  been  in  possession  some 
ten  years  or  more.  Defendants,  after  giving  evidence  to  prove 
the  prescriptive  right  claimed  by  them,  offered  in  evidence  a 
deed  of  the  premises  from  the  United  States  to  Stephen  Mack, 
dated  September  19, 1820,  and  a  deed  for  the  same  from  Mack 
to  Solomon  Sibley,  dated  September  20, 1822,  and  then  proved 
the  mill-dam,  which  occasioned  the  flowing,  was  built 
about  the  *time  the  land  was  conveyed  by  Mack  to  [78*] 
Sibley,  and  had  been  occupied  and  used  for  milling 
purposes  from  that  time  down  to  the  commencement  of  the 
present  suit.  The  plaintiff  then  introduced  a  deed  for  one- 
third  part  of  the  mill  property,  including  the  land  flowed,  from 
Sibley  to  Eurotas  P.  Hastings,  dated  April  12,  1830;  a  deed 

date  of  parchase,  Newell  v.  Smith,  15  id.  101;  Waller  v.  McConnell,  19  id. 
417;  grantee  of  lands  not  bound  by  parol  license  from  former  owner, 
Clate  V.  Carr,  20  id.  531 ;  French  v.  Owen,  2  id.  250;  rights  of  lower  mills 
against  upper,  Patten  v.  Marden,  14  id  473 ;  Timm  v.  Bear,  29  id.  254 ;  of 
tipper  against  lower,  Mabie  v.  Matteson,  17  id.  1.  Adverse,  continuous, 
uninterrupted  user  for  ten  years  establishes  a  right  to  flow,  Haag  f>.  De- 
lorme,  80  id.  591;  Ruehlt^.Yoight,  28  id.  153;  Janssen  v.  Lammers,  29  id. 
88;  purchaser  has  right  of  action  for  damages  only  since  his  own  pur-/ 
chase,  Pick  v.  Rubicon  Hydraulic  Co.  27  id.  433;  joint  flowage  by  differ-, 
ent  dams,  Ajmund  v.  Q.B  &  Miss.  Canal  Co.,  35  id.  41;  see,  also,  Sabine 
V,  Johnson,  id.  185;  future  damages.  State  v.  Mills,  29  id.  322;  Cobb  «. 
Smith,  88  id.  21,  Moore  v.  Coburn,  40  id.  353. 

Right  of  first  occupant  limited,  see  Wilcoxson  v.  McGlee,  12  111.  881; 
Stout «.  McAdams,  2  Scam.  67;  Plumleigh  v.  Dawson,  1  Qilm.  544;  Hill «. 
Ward,  2  id.  285;  Bliss  v,  Kennedy,  48  111.  67;  Hubbard  t^.  Bell,  54  id.  110| 
railway,  when  liable  for  flowage,  71  id.  616. 
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for  two-thirds  of  the  same  property  from  Sibley  to  Stephen 
Mack,  dated  November  12, 1822 ;  a  deed  from  Daniel  Le  Boy, 
administrator  on  the  estate  of  Mack,  to  Hastings,  dated  July 
3, 1880 ;  and  a  deed  from  Hastings  to  Samuel  0.  Manson,  for 
the  whole  property,  dated  July  13, 1831.  These  deeds  were 
introduced  by  plaintiff  to  show  a  unity  of  possession  in  Mun- 
son  of  the  mill  property  and  land  overflowed.  Defendants 
asked  the  court,  upon  the  evidence,  to  charge  the  jury  that  the 
allegation  in  the  plaintiff's  declaration  of  seizin  in  fee  was  not 
sustained  by  the  proof,  and  that  they  must  find  a  verdict  for 
defendants.  The  court  stated  to  the  jury,  that  if  they  believed 
the  evidence  in  relation  to  the  title  and  the  possession,  the  al- 
legation of  seizin  was  sufficiently  proved.  Defendants  ex- 
cepted, and  a  verdict  having  been  returned  for  plaintiff,  and 
judgment  rendered  upon  it,  they  sued  out  their  writ  of  error* 

C.  Draper^  for  plaintiffs,  in  error. 

StevenSj  for  defendant,  in  error. 

« 

JBy  the  Oaurt^  Wing,  J.  The  objection  to  plaintiff's  recov- 
ery assumes  that  the  allegation  contained  in  his  declaration, 
that  he  is  seized  in  fee  and  possessed,  is  a  connected,  entire 
statement,  descriptive  of  a  matter  which  is  the  foundation  of 
the  action ;  that  it  is  so  connected  that  no  part  of  it  can  be 
stricken  out  or  regarded  as  impertinent  or  irrelevant;  and 
therefore,  as  the  entire  statement  is  traversed  by  the  defend- 
ant's plea,  the  plaintiff  must  prove  it  as  made. 

The  charge  of  the  judge  must  be  regarded  as  assuming,  ei- 
ther  that  the  averment  was  divisible,  and  that  the  first  por- 
tion of  it  was  immaterial,  or  that,  for  the  purposes  of  this  ac- 
tion, proof  of  possession  was  evidence  of  a  seizin  in  fee  in  the 
plaintift". 

If  is  an  established  rule  governing  in  the  productidn  of 
evidence,  that  the  evidence  offered  must  correspond  with  and 
support  the  averments  in  the  declaration  or  plea.    This  rule 

supposes  the  averments  to  be  material  and  nece8i?arv. 
pr9*]      *In  1  Chitty's  Plead.  228  it  is  stated,  that  if  a  party 
take  upon  himself  to  state,  in  pleading  a  particuh^r 
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estate,  when  it  was  only  required  of  him  that  he  shoxild  show 
a  general  or  less  estate,  title  or  interest,  the  adversary  may 
traverse  the  allegation,  and  if  it  be  untrue,  the  party  will  fail. 
Thus,  a  general  freehold  title,  lAherum  tenementumy  may  be 
pleaded  either  in  trespass  or  in  an  avowry  in  replevin,  and 
under  it  the  defendant  may  prove  any  estate  of  freehold,  either 
in  fee  or  for  Ufe;  but  if  he  state,  though  unnecessarily,  a  seizin 
in  fee  of  a  particular  estate  or  interest,  and  the  other  side 
traverse  the  allegation,  it  must  be  proved  as  stated.  This  is 
an  instance  of  material  matter  alleged  with  an  unnecessary 
detail  of  circumstances  or  particularity.  The  subject  matter 
of  the  averment  is  material  and  relevant,  and  the  evil  is,  that 
the  essential  and  immaterial  parts  are  so  interwoven  as  to  ex- 
pose the  whole  allegation  to  a  traverse,  and  the  consequent 
necessity  of  proof  to  the  full  extent  to  which  it  is  carried  by 
the  pleadings.  Mr.  Stephens,  in  treating  upon  this  point, 
says,  that  though  a  less  estate  than  a  seizin  in  fee  would  have' 
been  sufficient  to  sustain  the  plaintiff's  case,  yet,  as  the  plaint- 
iff, who  should  best  know  what  estate  he  had,  had  pleaded  a 
seizin  in  fee,  his  adversary  was  entitled  to  traverse  the  title  so 
laid.  Steph.  PI.  248.  See  1  Chit.  PI. -508  to  510,  where  it  is 
said  the  general  issue  is  equivalent  to  a  traverse  of  every  trav- 
ersable fact. 

In  the  case  of  Savage  v.  Smithy  2  H.  Black.  1101, 1104, 
which  was  an  action  of  debt  against  a  bailiff  for  extorting 
illegal  fees  upon  a  writ  oi  fieri  fadoBy  the  declaration  stated  a 
judgment  and  ^  fieri  facias  upon  the  judgment.  The  fi^ 
facias  was  given  in  evidence,  but  not  the  judgment.  The 
court  held  that  though  it  might  be  unnecessary  to  aver  the 
judgment  (5  Term,  498),  yet  having  been  averred,  it  ought  to 
be  proved.  Ld.  Ch.  J.  De  Grey  expressly  went  on  the  dis- 
tinction between  immaterial  and  impertinent  averments,  and 
said  the  former  must  be  proved  because  relative  to  the  point 
in  question.  Grould's  PI.  162.  These  terms  immaterial  or 
impertinent,  though  formerly  applied  to  two  classes  of  aver- 
ments, are  now  treated  as  synonymous,  per  Best,  J.  3  D.  &  R 

209.     Immaterial  or  impertinent  averments  are  those  whicih 
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need  neither  be  alleged  nor  proved  if  alleged.  Unnecessary 
averments  consist  of  matters  which  need  not  be  alleged,  but 
being  alleged  must  be  proved.  1  Greenl.  Ev.  73,  n.  Further 
illustrations  of  the  same  rule  may  be  found  in  7  Johns.  321; 

3  Day,  283;  2  Saund.  PI.  and  Ev.  686. 
[80*]  *The  rule  stated  by  Mr.  Gould,  in  his  work  on  plead- 
ing, 162,  would  appear  to  confine  the  question  to  a  mat- 
ter of  variance,  which  can  only  occur  in  a  matter  of  record,  a 
written  instrument  or  express  contract.  If  the  rule,  as  stated 
by  Judge  Gould,  is  to  be  understood  as  excluding  an  unneces- 
sary connected  allegation  in  the  statement  of  title  or  the 
foundation  of  the  cause  of  action,  then  he  would  disregard  the 
case  of  Savage  v.  Smithy  which  he  cites  and  approves.  But 
as  the  statement  in  the  pleading  in  this  case  is  in  a  point  con- 
fessedly material,  his  rule  can  hardly  be  said  to  exclude  this 
case;  for  in  the  san>e  sense  in  which  it  was  necess&ry  to  prove 
the  averment  of  the  judgment  in  Sa/vage  v.  Smithy  it  is  neces- 
sary to  prove  the  averment  of  seizin  in  fee  in  this  case.  In 
the  case  of  Gwinnet  v.  Philips^  3  Term,  645,  Lord  Kenyon 
says:  "  There  is  no  doubt,  if  a  plaintiff  undertakes  to  set  out 
his  title,  he  must  set  it  out  correctly;  and  in  the  case  of 
Williamson  v.  Allison,  2  East,  452,  Lord  Ellenborough  says, 
with  respect  to  what  averments  are  necessary  to  be  proved,  *  I 
take  the  rule  to  be,  that  if  the  whole  of  the  averment  may  be 
stricken  out  without  destroying  the  plaintiff's  right  of  action, 
it  is  not  necessary  to  prove  it;  but  otherwise,  if  the  whole 
cannot  be  stricken  out  without  getting  rid  of  a  part  essential 
to  the  cause  of  action,  for  then,  though  the  averment  may  be 
more  particular  than  it  need  have  been,  the  whole  must  be 
proved  or  the  plaintiff  cannot  recover.'  "  This  is  an  expres- 
sion of  the  same  doctrine  that  was  laid  down  by  Lord  Mans- 
field in  the  case  of  Bristow  v.  Wright,  2  Doug.  666.  This  same 
doctrine  is  maintained  and  illustrated  in  1  Greenl.  Ev.  sees.  51, 
56,  57,  60  and  62 ;  Phil.  E v.  206,  207,  and  the  notes  thereto, 
in  Cowen  and  Hill.  Many  cases  are  referred  to,  and  some 
that  would  seem  to  vary  the  rule,  but  it  is  manifest  the  judges 
do  not  intend  to  lay  down  a  new  rule.  That  there  should  be 
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some  diversity  of  opinion,  arising  mainly  from  the  different 
riews  which  courts  may  have  taken  of  its  application,  is,  per- 
haps, not  singular;  but,  among  all  the  cases,  I  do  not  find 
one  in  which  it  is  stated  that  an  averment  descriptive  of  and 
limiting  the  title  set  up  by  the  plaintiff  in  his  declaration,  as 
the  foundation  of  his  right  of  recovery,  need  not  be  proved  as 
made,  or  that  any  part  of  it  may  be  stricken  out.  It  will  be 
found,  by  a  reference  to  the  sections  cited  in  Greenleaf 's  Evi- 
dence, that  after  analyzing  the  principles  of  pleading  and 
evidence,  and  the  decided  cases  upon  the  doctrine  of  im- 
pertinent and  unnecessary  averments,  he  fully  and  re- 
*peatedly  affirms  the  position,  that  an  averment,  such  [81*] 
as  the  one  in  question,  cannot  be  divided,  but  must  be 
proved  as  made. 

But,  it  is  said,  proof  of  possession  is  evidence  of  seizin  in 
fee,  and  supports  the  averment  in  the  declaration.  If  so,  the 
rule  which  we  have  stated  has  no  force.  Seizin  in  fee  may 
include  possession.  It  is  of  two  kinds,  seizin  in  deed,  or,  as 
Lord  Coke  terms  it,  a  natural  seizin,  and  seizin  in  law,  or  a 
civil  seizin.  The  former  is  actual  possession  of  a  freehold, 
the  latter  a  legal  right  to  such  possession.  Does  the  proof 
of  possession,  under  a  claim  of  title  founded  upon  a  deed 
which  does  not  emanate  from  the  source  of  title  in  this 
country,  or  is  not  traced  down  to  a  person  so  claiming  title, 
raise  a  legal  presumption  of  a  seizin  in  fee  in  the  person  so 
in  possession?  Unless  this  presumption  arises  from  proof  of 
possession,  it  is  not  perceived  how  the  fact  of  defendant's 
having  a  deed  from  some  one  who  is  not  shown  to  have  any 
title,  can  add  any  force  to  the  proof  of  mere  possession.  The 
case  of  Smith  V,  Lorillard^  10  Johns.  339,  is  cited  in  support 
of  this  position  taken  by  defendant.  That  was  an  action  of 
ejectment.  The  plaintiff  showed  that  he  and  his  ancestors 
occupied  the  premises  in  question  previous  to  1768  and  down 
to  1775,  an,d  until  driven  out  by  the  public  enemy.  Defend- 
ant proved  his  entry  into  the  premises  in  1795,  some  time 
after  the  public  enemy  had  left,  and  his  continued  possession 

for  fourteen  years,  and  until  action  brought.    Both  parties 
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fiEiiled  in  making  out  a  paper  title.  Kent,  J.,  lield  that  the 
facts  shown  by  plaintiff  were  priina  facie  evidence  of  right, 
and  it  was  not  necessary  that  a  plaintiff  in  ejectment  should, 
in  every  case,  show  a  possession  of  twenty  years,  or  a  paper 
title,  and  that  a  possession  for  a  less  number  of  years  would 
form  a  presumption  of  title  sufficient  to  put  the  tenant  on  his 
defense.  He  further  adds:  This  presumption  may  be  re- 
moved from  one  side  to  the  other,  toties  quotieSy  until  one 
party  or  the  other  has  shown  a  title  which  cannot  be  over- 
reached, or  puts  an  end  to  the  doctrine  of  presumption  founded 
on  mere  possession,  by  showing  a  regular  legal  title  or  right 
of  possession.  It  is  said  the  action  of  ejectment  is,  in  truth, 
an  action  of  trespass.  You  may  try  the  title,  or  not,  but  if  a 
party  does  not  think  proper  to  show  a  title,  he  may  try  noth- 
ing but  the  right  of  possession. 

In  the  cases  in  7  Wheat.  59,  and  1  Cow.  613,  the  presump- 
tion of  seizin  in  fee  was  not  raised  in  support  of  averments  in 

the  declaration,  but  for  the  purpose  of  rebutting  pre- 
[82*]  sumptions  arising  from  the  case,  *madc  by  defendant, 

who  had  attempted  to  shift  the  presumptions  of  law 

from  the  plaintiff's  case  to  his  own.     The  case  in  Cow.  was 

ejectment,  and  in  many  of  its  features  it  was  similar  to  that 

in  10  Johns.     The  case  cited  from  7  Wheat,  was  a  case  from 

Connecticut,  and  was  an  action  of  disseizin,  but,  as  far  as  can 

be  gathered  from  the  case,  it  would  appear  that  the  averments 

in  the  declaration  were  the  same  as  those  in  ejectment,  and 

the  case  shows  that  the  parties  relied  upon  possession,  and 

various  presumptions  of  law  arising  from   the  case  made. 

Neither  of  these  cases  presents  a  discrepancy  between  the 

averment  and  proof. 

Another  class  of  cases  is  cited,  which  arose  under  a  statute 

in  New  York,  in  relation  to  forcible  entries  and  detainers. 

In  the  case  in  11  Johns.  504,  510,  the  indictment  averred  a 

seizin  in  fee  in  the  relator  from  March  19,  1808,  until  1811, 

The  counsel  for  the  people,  in  opening  his  case,  proposed  to 

show  possession  only,  in  relator.     The  judge  held  that  the 

title  was  in  question,  and  the  people  must  give  the  same 
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proof  as  in  ejectment.  Defendant  entered  under  a  sale  on  an 
execution  against  the  relator.  It  was  objected  the  people  had 
not  proved  seizin  in  fee  in  relator.  The  court  held,  relator's 
proof  of  possession  was  snflSeient  if  he  showed  he  was  forcibly 
dispossessed,  and  that  defendant  could  not  set  up  title  to  defeat 
it,  but  must  restore  the  possession  wrongfully  taken.  The 
judp^e  who  finally  gave  the  decision,  says  it  was  a  mistake  in 
saying  the  title  was  in  question,  and  after  citing  2vJohns.  98| 
adds,  *'  the  statute  was  made  to  prevent  persons  from  doing 
themselves  right  by  force."  In  the  case  in  9  "Wend.  50,  the 
court  refer  to  the  statute  of  the  state,  in  which  it  is  expressly 
provided  that,  "  in  addition  to  the  forcible  entry  and  detainer 
complained  of,  the  complainant  should  only  be  required  to 
show  that  he  was  peaceably  in  the  actual  possession  of  the 
premises  at  the  time  of  the  forcible  entry  and  detainer,  or  was 
in  the  constructive  possession  of  the  premises  at  the  time  of  the 
forcible  holding  out."  This  statute  renders  proof  of  seizin  un- 
necessary, though  it  was  required  to  be  alleged.  Nelson,  J., 
says,  without  the  statute,  it  would  only  have  been  necessary  to 
show  possession ;  and  he  cites  the  case  in  11  Johns.  In  a  simi- 
lar case,  in  9  Wend.  228,  it  was  objected  that  seizin  in  fee  was 
not  proved  as  alleged;  but  the  court  say,  proof  of  possession 
is  prima  facie  evidence  of  a  fee.  "Whether  this  remark  is 
based  upon  the  case  in  11  Johns,  or  the  statute,  does  not  ap- 
pear. 

*Under  the  peculiar  phraseology  of  the  New  York  [88*] 
statute,  the  court  appear  to  regard  the  required  averment 
of  a  seizin  in  fee  as  merely  formal,  and  not  the  gist  or  point 
of  the  action.  The  effort  of  the  court  in  these  cases  appears 
to  have  been,  to  limit  an  indictment  to  a  question  of  disturb- 
ance of  possession.  No  authorities  are  cited  except  cases  of 
ejectment.  These  cases  appear  to  be  law  in  New  York,  in 
cases  arising  under  the  statute  cited,  though  I  do  not  find 
them  referred  to  in  any  book  or  case  in  connection  with  the 
subject  of  surplusage,  or  immaterial  averments.  It  is  con- 
ceded that  there  is  less  strictness  of  proof  required  in  actions 

of  tort  than  in  actions  on  contract.     On  contract  the  plaintiff 
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must  prove  bis  case  as  laid,  whereas  in  tort,  he  need  only  prove 
so  much  as  gives  him  a  good  cause  of  action;  and  under  their 
statutes  the  courts  of  New  York  have  permitted  amendments 
when  requested  so  to  do,  by  striking  out  that  which  would 
not  occasion  surprise  to  defendant.  19  Wend.  541,  543.  But 
were  it  competent  to  disregard  that  which  might  have  been 
amended,  the  plaintiff's  case  would  not  be  helped  by  such 
amendments. 

The  tract  of  land  claimed  by  plaintiff  formerly  composed  a 
part  of  a  larger  tract  owned  by  Solomon  Sibley  in  1822,  at 
which  time  the  dam  was  built,  which  occasioned  the  flowing 
of  which  plaintiff  complains.  It  was  not  divided  from  the 
mill  tract  until  after  1831,  at  which  period  the  whole  tract, 
including,  mills,  dam  and  mill  pond,  was  vested  in  Munson. 
Plaintiff  got  a  part  of  his  title  in  1834,  and  the  rest  in  1839. 
In  the  mean  time,  and  from  1822,  the  water  had  flowed  the 
same  as  at  the  trial.  Defendants  showed  themselves  to  be  in 
possession  of  the  mill  at  the  time  the  suit  was  commencod* 
By  this  proof  defendants  undertook  to  make  out  a  prescrip- 
tion, by  showing  adverse  possession  upwards  of  twenty  years, 
continued  from  Sibley  down  to  them.  To  rebut  this  proof, 
the  plaintiff  shows  title  from  the  United  States  down  to  Mun- 
son, in  1831,  and  then  rests.  He  shows  no  title  down  to  him- 
self, but  shows  a  deed  from  two  persons  not  claiming  through 
Munson.  The  land  so  purchased  by  plaintiff  would  appear  to 
have  been  overflowed  when  he  bought  it,  for  the  mill  dam  and 
pond  were  kept  ap,  down  to  the  commencement  of  the  action, 
by  defendants  and  others.  If  so,  could  the  plaintiff,  by  barely 
taking  and  keeping  possession  of  the  part  not  flowed,  acquire 
a  right  to  sue  for  disturbance  to  that  of  which  defendants 
were  in  the  occupation,  and  of  which  plaintiff*  could 
[84*]  have  no  actual  pos*session?  And  would  not  the  pre- 
sumption of  seizin  in  fee  be  as  strongly  raised  in  behalf 
of  defendants  as  plaintiff?  It  therefore  became  necessary  for 
plaintiff  to  show  title,  seizin  in  fee,  which  would  draw  to  it 
the  possession,  to  overcome  the  defendant's  case.  Then  what 
would  plaintiff  gain  by  disregarding  or  striking  out  his  aver- 
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ment  of  Bcizin  in  fee,  since  it  was  necessarj  for  him  to  prove 
title — seizin  in  fee,  to  entitle  him  to  recover.  This  he  failed 
to  do. 

Bat  upon  the  supposition  that  proof  of  possession  was  evi- 
dence of  a  seizin  in  fee,  it  could  be  but  a  bare  presumption, 
liable  to  be  overcome  by  proof,  as  occurred  in  this  case.  First, 
the  defendants  showed  adverse  and  continued  possession  of  the 
premises  from  a  period  bejond  the  time  when  plaintiff  took 
possession;  and  secondly,  plaintiff  himself  introduced  proof 
which  showed  that  the  fee  of  the  land  still  rested  in  Munson, 
not  defeated  by  plaintiff^s  possession  for  a  period  which  would 
bar  Hanson's  claim.  It  is  true  plaintiff  introduced  this  proof 
to  rebut  defendants^  proof  of  prescription;  but  for  whatever 
purpose  introduced,  we  have  it,  and  we  cannot  restrict  its  op- 
eration to  that  object,  but  it  becomes  a  part  of  the  proof  in 
the  case,  which  plaintiff  cannot  deny;  and  it  appears  to  me, 
that  in  the  face  of  his  own  showing  of  such  outstanding  fee 
simple  estate  in  a  third  person,  no  presumption  could  arise  of 
a  seizin  in  fee  from  the  possession  of  plaintiff,  under  deeds 
from  persons  having  no  title,  even'  if  defendanj;s  had  shown 
no  occapation  or  possession. 

Judgment  reversed. 


Fabmers'  and  Meohakics'  Bank  et  al.  vs.  Eimmel. 

Usury,  under  R  S.  1838,  is  a  personal  defense,  to  be  interposed  by  a  partf 
to  the  contract,  of  which  a  subsequent  purchaser  cannot  avail  himself. 

Nons.  —  See  Sellers  9.  Botsford,  11  Mich.  59.  Purchaser  of  premises  sub- 
ject to  usurious  mortgage  cannot  plead  usury.  Thomas  «.  Mitchell,  27 
Wis.  414;  Henderson  v.  Bellew,  45  111.  822:  Valentine  v.  Fish,  id.  462. 
Wife  may  plead  usury  to  mortgage  given  to  secure  her  husband's  note ;  as 
to  dower  interest,  qucore.  Campbell  v.  Babcock,  27  Wis  512.  Heirs  at 
law,  sureties,  devisees,  executors  and  administrators  may  plead  usury. 
Draper  «.  Emerson,  22  id.  147.  Mortgagor  cannot  recover  back  usurious 
interest  collected  on  sale  of  his  property.  Perkins  «.  Conant,  29  111.  184. 
Creditor  cannot  plead  usury  against  his  co^reditor.  Adams  «.  Robertson 
87  id.  45. 

Ill 
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Afpbal  from  the  Oourt  of  Chancery. 

In  June,  184:3,  Kimmel  filed  a  bill  in  the  court  of  chancery 
to  foreclose  a  mortgage  executed  to  hiin  by  one  Ward,  on 
on  the  11th  of  February,  1841.  The  bank  held  a  subse- 
[86*]  *quent  mortgage  given  by  Ward,  and  in  its  answer  set 
up  usury  in  the  mortgage  to  Kimmel.  The  usury  con- 
sisted in  the  conveyance  by  Ward  to  Kimmel,  of  a  village  lot, 
not  covered  by  the  mortgage,  as  a  bonus  or  consideration  for 
the  loan,  beyond  the  legal  interest.  Ward  made  no  defense, 
and  the  chancellor  having  made  a  decree  in  favor  of  Kimmel 
for  the  amount  of  the  mortgage  and  interest,  the  bank  ap* 
I>ealed.  The  court,  in  deciding  the  case,  say,  per  Miles,  J., 
who  delivered  the  opinion,  "We  will  not  stop  to  inquire 
whether  this  amount  would  be  reduced  by  the  value  of  the 
village  lot,  in  case  the  mortgagor  had  set  up  the  usury  as  a 
defense  to  the  foreclosure,  because  we  think  that  at  least  un* 
der  the  statute  (R.  S.  1838),  the  defense  is  personal,  and  how- 
ever the  appellants  may  be  affected  incidentally  by  the  con- 
tract, they  cannot  take  advantage  of  the  usury.  A  contrary 
rule  would  hold  out  no  relief  to  the  borrower.  It  would  only 
be  transferring  his  money  from  the  pocket  of  the  lender  to 
the  pocket  of  the  holder  of  the  equity  of  redemption.  2?d 
Wolfv.  Johnson,  6  Pet.  Cond.  152.'' 

Decree  affirmed. 

Dana  dk  Mather,  for  appellants. 

Bacon,  for  appellee. 


Shadbolt  vb.  Bboksok. 


A  Juvlgment  against  C,  in  a  Justice*a  coart,  for  $24.22  damages,  and  11.99 
costs,  was  stayed  by  S  for  six  months,  instead  of  three  months  as  the 

Note — Stay  on  judgment  rendered  on  oral  confession  void;  Wiison, 
use,  etc.,  c.  Davis,  poit,  156.  Party  who  has  stayed  execution  cannot  af- 
terwards appeal ;  People  «.  Judges,  etc.,  1  Mich.  134.  Stay  is  a  confession 
of  judgment,  and  must  be  witnessed  by  justice;  Cox  «.  Orippen,  18  id. 
502.  See  Cayendar  v.  Smith,  5  Iowa,  157.  Justices  cannot  sign  sureties* 
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statute  required.  After  the  expiration  of  the  six  months,  the  Justice 
issued  execution  on  the  judgment,  against  both  C  and  8,  on  which  a 
mare  belonging  to  8  was  taken  and  sold.  In  an  action  of  trespass,  for 
taking  and  selling  the  mare,  by  8  against  the  justice:  Held,  the  justice 
had  no  right  to  issue  the  execution  against  8,  for  want  of  jurisdiction, 
and  that,  in  doing  su,  he  was  a  trespasser. 

Case  reserved  from  Oakland  Circuit  Court. 

Shadbolt  sued  Bronson,  before  a  justice,  in  an  action  of  tres- 
pass, for  taking  and  carrying  away  a  mare,  the  property  of  Shad- 
bolt, and  recovered  judgment  for  the  value  of  the  mare. 
IBronson  appealed  to  the  circuit  court,  and  on  the  *trial  [86*] 
of  the  cause  in  that  court,  it  appeared  that  on  the  19th 
July,  1S44,  one  Gibbs  recovered  judgment  against  one  Carpen- 
ter, before  Bronson,  who  was  a  justice  of  the  peace,  for  $24.22 
damages,  and  $1.92  costs;  that  on  the  same  day  Shadbolt  ex- 
ecuted an  instrument  in  writing,  by  which  he  agreed  to  be- 
come security  for  the  payment  of  the  amount  of  the  judgment 
in  six  months;  and  that,  after  the  expiration  of  the  six  months, 
the  judgment  not  having  been  paid,  Bronson  issued  execution 
on  the  judgment  against  both  Carpenter  and  Shadbolt,  on 
which  the  mare  was  taken  and  sold.  The  question  whether 
Shadbolt  could  recover,  on  these  facts,  was  reserved  by  the 
circuit  judge  for  the  opinion  of  this  court. 

M,  Z.  Drake,  for  plaintiff. 

Stevene^  for  defendant. 

By  the  Courts  Miles,  J.  The  statute  of  1841,  regulating 
proceedings  in  justice's  courts,  page  102,  sec.  77,  provides  that 
"no  execution  shall  issue  on  any  judgment  rendered  by  a  jus- 
tice of  the  peace,  if  the  judgment  debtor  shall,  within  five 
days  after  the  rendition  of  the  judgment,  give  security  in 
writing,  with  one  or  more  sufficient  sureties,  satisfactory  to 
the  judgment  creditor  or  the  justice,  for  the  staying  of  the 
executio    and  for  the  payment  of  the  debt  or  damages,  with 

nam08»  even  if  authorized  and  ratified;  Rickman  v.  Williams,  10  Ired. 
(N.  C.)  1C6.  A  faulty  bond,  while  in  force,  is  a  satisfaction  of  the  judg. 
m  nt,  and  must  be  uashed  bef  re  second  execution  could  issue;  I>owu- 
inan  v.  Chirm,  2  Wash.  (Va.)  189 ;  Taylor  v.  Dundas,  1  id.  92. 
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the  interest  thereon  and  costs,  in  three  months,  if  the  debt  or 
damages  shall  not  exceed  twenty -five  dollars,"  etc. 

The  73d  section  provides  that,  "  In  all  cases  where  security 
is  given  for  stay  of  execution  "  (as  thereinafter  provided),  "if 
the  debt  or  damages  and  interest  thereon,  together  with  the 
costs,  shall  not  be  paid  within  the  time  limited  by  law  for 
such  stay,  execution  shall  be  issued  by  the  justice,  on  applica- 
tion of  the  judgment  creditor,  or  his  agent  or  attorney,  against 
both  principal  and  surety,  in  the  same  manner  as  if  judgment 
had  been  entered  against  both  principal  and  surety,  on  return 
of  process  personally  served." 

The  defendant  in  the  judgment  did  not  furnish  such  secur- 
ity as  the  statute  requires.  The  only  condition  upon  which 
execution  could  be  stayed  was,  upon  giving  security  for  the 
payment  of  the  damages,  interest  and  cost,  within  th/ree 
months,  and  if  the  requisition  of  the  statute  was  not  complied 
with,  the  plaintiff  in  the  judgment  was  entitled  to  have  exe- 
cution issued  at  the  expiration  of  the  five  days. 
[87*]  *The  agreement  of  the  plaintiff  in  this  case,  then,  not 
being  such  as  is  contemplated  by  the  statute,  could  not 
operate  as  a  stay  of  the  execution,  and  being  insuflicient  for 
that  purpose,  it  seems  to  this  court  it  must  be  held  to  be  en- 
tirely inoperative  and  void.  It  cannot  be  said  to  be  good  for 
the  purpose  of  rendering  the  person  who  executed  it  liable  to 
an  execution  if  the  judgment  was  not  paid,  and  yet  ineffectual 
to  stay  the  issuing  of  such  execution. 

The  73d  section  furnishes  all  the  authority  which  the  de* 
fendant  can  claim  for  issuing  the  execution  against  the  plaint- 
iff in  this  suit;  and  he  never  having  become  such  surety  or 
stay  as  requird  by  the  statute,  the  justice  acquired  no  juris- 
diction as  to  him;  and  although  he  had,  as  he  now  contends, 
jurisdiction  of  the  question  of  issuing  an  execution,  yet  it  was 
only  as  to  the  defendant  in  the  judgment. 

If  this  position  be  correct,  then  the  only  remaining  inquiry 

is  as  to  the  liability  of  the  defendant  to  this  action.     The  rule 

on  this  subject  is  well  stated  in  AdMns  v.  Brewer ^  3  Cow. 

206.    In  that  case  the  justice  had  issued  an  attachment  with- 
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out  the  reqaisite  proof  being  first  in  form  presented  to  him, 
that  the  defendant  was  concealed  or  had  departed;  and  he  was 
held  liable,  as  the  statute  not  only  pointed  out  what  circum- 
stances should  justify  such  a  proceeding,  but  directed  the  man- 
ner in  which  those  circumstances  should  be  made  to  appear  to 
the  court.  Ch.  J.  Savage,  in  delivering  the  opinion,  says: 
"  the  rule  as  to  the  justice's  liability  is,  that  when  he  has  no 
jurisdiction  whatever,  and  attempts  to  act,  his  acts  are  corarn, 
nonjvdicey  and  void.  If  he  has  jurisdiction,  and  errs  in  ex- 
ercising it,  then  his  acts  are  not  void,  but  voidable  only.  In 
the  former  case  he  is  personally  liable;  in  the  latter,  not."  See 
also  Calvin  v.  Luther^  9  Cow.  61 ;  Bigelow  v.  Steams^  19 
Johns.  39.  In  Lewis  u  Palmer  et  al.,  6  Wend.  367,  it  was 
held  that  a  justice  of  the  peace  who  issued  a  second  execution, 
after  the  first  had  been  satisfied,  though  he  did  so  upon  the 
fraudulent  representation  of  the  plaintiff  therein,  that  the  first 
had  been  lost,  was  a  trespasser.  This  decision  was  placed  upon 
the  ground  of  a  want  of  jurisdiction.  The  first  execution 
should  have  been  returned  unsatisfied,  in  w^hole  or  in  part,  or 
proof  of  its  loss  has  been  submitted,  to  authorize  the  issuing 
of  another. 

Rogers  v.  MullmeTj  6  Wend.  597,  and  Hoose  v.  Sherrilly  16 
Wend.  33,  have  been  referred  to  by  defendant's  counsel 
to  sustain  the  *doctrine  that,  "  in  issuing  process  at  the  [88*] 
request  of  a  party,  a  justice  acts  ministerially,  and  is 
justified  in  issuing  any  process  within  his  jurisdiction  which 
is  demanded  by  a  party,  provided  the  justice  acts  in  good 
faith."  In  Rogers  v.  Mulliner  suit  was  brought  against  both 
justice  and  plaintiff,  for  issuing  a  warrant  without  oath  against 
a  party  who  was  a  freeholder.  The  court  admits  the  liability 
of  the  plaintiff  in  the  warrant,  and  as  we  suppose  upon  the 
ground  of  the  want  of  jurisdiction  in  the  justice;  the  statute 
requiring  an  oath,  and  the  same  court  having  previously  de- 
clared, in  Bissell  v,  Oould^  1  Wend.  210,  in  a  precisely  simi- 
lar case,  that  "  without  oath  the  justice  has  no  jurisdiction  over 
the  person  of  the  defendant,  and  all  parties  concerned  in  such 
arrest  are  trespassers."     Ch.  J.  Savage,  who  delivered  the 
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opinion  in  both  cases,  says  in  the  last  case,  that  this  rule,  as  re- 
spects ministerial  officers,  must  be  subject  to  qualification; 
and  refers  to  the  rule  in  Percival  v.  Jones^  2  Johns.  Oas.  49, 
that  ministerial  officers  are  not  responsible  for  executing  any 
process,  regular  on  its  face,  so  long  as  the  court  from  which  it 
issues  has  general  jurisdiction  to  award  such  process. 

This  rule  applies  well  to  ministerial  officers  in  the  service 
and  execution  of  process.  The  Chief  Justice  says:  "Under 
our  statute  the  justice  has  jurisdiction  of  the  process  of  war- 
rant without  oath,  as  well  as  summons.  In  certain  cases  an 
oath  must  be  made  before  a  warrant  can  legally  issue;  a  con- 
stable is  not  to  inquire,  when  he  receives  a  warrant,  whether 
a  defendant  is  a  freeholder,  and  if  so,  whether  an  oath  has 
been  made." 

Admitting  this,  how  can  we  apply  it  to  the  justice  who  is- 
sues the  warrant  without  oath,  and  of  consequence  proceeds 
without  jurisdiction  ?  This  is  attempted  to  be  answered  by  the 
assertion  that  the  justice  is  not  bound  to  know  officially  the 
property  or  circumstances  of  every  person  in  the  community. 
We  think  this  is  a  mistake.  Sec.  19,  Kev.  Stat.  K" .  Y.  vol.  1, 
p.  161,  provides  that  "  in  all  cases,  on  application  for  a  war- 
rant, except  where  the  suit  shall  have  been  comrtienGed  hy  sum- 
mofis,  the  person  applying  shall  by  affidavit  state  the  facts  and 
circumstances  within  his  knowledge,  showing  the  grounds  of 
his  application." 

This  section  is  a  reenactment  of  the  18th  sec.  of  the  act  of 
1824,  under  which  this  case  of  Sogers  v.  MulUner  was  de- 
cided, with  the  addition  of  the  words  in  italics.  The  act  of 
1824  provided,  however,  for  issuing  a  warrant  in  a  case  where 
a  summons  had  been  served  by  copy.     See  revisers'  notes,  3d 

vol.  2d  ed.  Eev.  Laws  N.  Y.  p.  681. 
[89*]  *If  we  admit  the  truth  of  the  proposition,  and  it  is 
now  too  well  established  to  be  for  a  moment  questioned^ 
that  the  justice  only  acquires  jurisdiction  over  the  person  by 
a  strict  compliance  with  the  requirements  of  the  statute,  and 
if  "  without  oath  the  justice  has  no  jurisdiction  over  the  per- 
son of  the  defendant,"  how  can  we  come  to  the  conclusion  that 
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the  justice  is  not  reBponsible,  even  when  acting  under  the 
direction  of  the  party) 

That  was  not  a  case  of  a  ministerial  officer  bound  to  execute 
procesB  fair  upon  its  f ace,  and  therefore  protected,  but  a  case 
where  the  justice  had  means  of  knowing  whether  or  not  be 
was  acting  correctly.  He  certainly  knew  that  no  summons 
had  been  returned  served  by  copy,  and  could  ascertain  by  the 
oath  of  the  party  whether  he  was  otherwise  entitled  to  the 
process.  In  Savacool  v.  Boughton^  5  Wend.  170,  where  this 
whole  subject  was  fully  considered,  the  court  distinguish  be- 
tween an  officer  thus  acting  and  the  courts  which  is  held  re- 
sponsible for  the  illegal  command  which  he  may  give  to  one 
bound  to  execute  his  will. 

But  if  we  give  these  cases  their  full  weight  as  authority,  can 
we  say  in  this  case  tliat  the  defendant  had  no  means  of  know- 
ing that  he  was  acting  incorrectly?  The  act  substitutes  the 
voluntary  agreement  of  the  party  to  pay  the  judgment  within 
a  specified  period,  in  the  place  of  the  personal  service  of  pro- 
cess. He  is  considered  as  appearing  and  acknowledging  him- 
self to  be  indebted  to  the  plaintiif  in  a  sum  certain  to  be  paid 
on  a  day  certain.  When  that  period  expires,  if  the  money  is 
not  paid,  execution  issues  as  upon  any  other  judgment. 

By  the  decisions  in  this  court,  we  have  determined  that  all 
the  forms  required  by  the  statute,  upon  confession  of  judg- 
ment before  a  justice  of  the  peace,  should  be  complied  with, 
or  the  justice  acquires  no  jurisdiction.  Beach  v.  Botsfordj  1 
Doug.  199.  The  principle  upon  which  these  and  all  other 
cases  upon  this  subject  are  decided,  that  of  requiring  "  courts 
and  officers  of  special  and  limited  jurisdiction  to  observe  at 
their  peril  the  boundaries  of  power,"  has  ever  been  held  wise 
and  salutary.  See  Wight  v.  Warner,  1  Doug.  384,  where  the 
principle  of  Adkins  v.  Brewer  is  recognized  and  adopted. 
Plait,  J.,  in  Stiydam  v.  Keys,  13  Johns.  444,  says  experience 
has  shown  that  the  safety  of  private  rights  will  not  admit  of 
the  relaxation  of  this  rule. 

We  see  no  reason  why  it  should  be  relaxed  in  this  case. 
The  justice  *had  the  statute  before  him.     If  the  agree-  [90*] 
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ment  was  not  a  compliance  with  it,  he  was  bound  to  re- 
ceive it;  or,  having  received  it,  he  was  obliged  to  inquire, 
before  he  issued  execution,  whether  he  had  acquired  the  right 
so  to  do.  A  reference  to  the  provisions  of  the  law,  which  are 
very  plain,  would  have  at  once  answered  the  inquiry.  Ho 
chose  to  act  without  any  authority,  and  must  be  held  respon- 
sible therefor.  We  think  the  plaintiff  is  entitled  to  judgment, 
and  direct  that  it  be  certified  accordingly. 
Certified  accordingly. 


The  People  vs.  Gibabdik  et  al. 

In  an  indictment  for  publishing  a  bawdy  and  obscene  paper,  it  is  not 
necessary  to  set  forth  the  obscene  matter  on  which  the  people  rely  for 
a  conviction. 

The  defendants  were  indicted  in  the  district  court  of  the 
county  of  Wayne,  for  publishing  an  obscene  paper.  The  in- 
dictment set  forth,  among  other  things,  that  the  defendants 
"unlawfully,  wickedly  and  impiously  did  print  and  publish, 
and  cause  and  procure  to  be  printed  and  published,  a  certain 
wicked,  nasty,  filthy,  bawdy  and  obscene  paper  and  libel,  enti- 
tled City  Argus;  in  which  said  paper  and  libel  are  contained, 
among  other  things,  divers  wicked,  false,  feigned,  impious, 
impure,  bawdy  and  obscene  matters,  language  and  descrip- 
tions, wherein  and  whereby  are  represented  the  most  gross 
scenes  of  lewdness  and  obscenity,"  etc.  On  the  trial  Girardin 
was  convicted,  and  thereupon  his  counsel  moved  in  arrest  of 
judgment  for  the  reason  that  the  obscene  matter,  for  publish- 
ing which  he  had  been  found  guilty  by  the  jury,  was  not  set 
forth  in  the  indictment,  and  the  district  court  reserved  the 
question  for  the  opinion  of  this  court. 

Taylor^  for  defendant. 

Buel^  district  attorney,  for  the  people. 

— ■ 

Note.  —  See  Wharton's  Criminal  Law,  §  2548,  and  cases  there  cited. 
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*By  the  Courts  Whipple,  J.  It  is  a  general  rule,  [*91] 
founded  in  justice  and  good  sense,  that  every  indict- 
ment should  contain  a  certain  description  of  the  offense,  of 
which  the  defendant  is  accused.  It  is  also  said  that  the  in- 
dictment should  contain  a  statement  of  the  facts  by  which  it 
is  constituted,  so  as  to  identify  the  accusation.  1  Chit.  Cr.  L. 
169.  Tliis  is  generally  deemed  proper  for  various  reasons,  the 
principal  one  of  which  is,  that  the  defendant  may  be  protected 
from  being  questioned  a  second  time  on  the  same  ground. 
But  the  principal  facts  and  circumstances  which  constitute  an 
offense  need  not  in  all  cases  be  set  out  in  the  indictment. 
Exceptions  to  the  general  rule  may  be  instanced  in  cases  of 
indictments  for  being  a  common  scold,  or  barrator;  for  keep- 
ing a  disorderly  or  a  common  gambling  house.  So  an  indict- 
ment against  a  person  for  endeavoring  to  incite  a  soldier  to 
acts  of  mutiny  (1  Bos.  and  Pul.  179),  or  a  servant  to  rob  his 
master,  has  been  held  good,  without  stating  the  particular 
means  adopted.  An  exception  to  the  rule  is  also  found  in  in- 
dictments for  aiding  prisoners  to  escape;  it  is  sufficient  to  say 
"  aiding  and  assisting."  And  in  charging  an  accessory  before 
the  fact,  the  words  "  that  he  did  incite,  move,  procure,  aid  and 
abet,"  have  been  held  sufficiently  descriptive  of  the  offense, 
without  stating  in  what  manner  and  by  what  means  the  per- 
son charged  did  incite,  etc. 

But  there  is  another  rule  as  ancient  as  that  contended  for 
by  the  counsel  for  the  prisoner,  which  forbids  the  introduc- 
tion in  an  indictment  of  obscene  pictures  and  books.  Courts 
will  never  allow  its  records  to  be  polluted  by  bawdy  and  ob- 
scene matters.  To  do  this,  would  be  to  require  a  court  of 
justice  to  perpetuate  and  give  notoriety  to  an  indecent  publi- 
cation, before  its  author  could  be  visited  for  the  great  wrong 
he  may  have  done  to  the  public  or  to  individuals. 

And  there  is  no  hardship  in  this  rule.  To  convict  the  de- 
fendant, he  must  have  been  shown  to  have  published  the  libel; 
if  he  is  the  publisher,  he  must  be  presumed  to  have  been  ad- 
vised of  the  contents  of  the  libel,  and  fully  prepared  to  jus- 

tify  it. 
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The  indictment  in  this  cause  corresponds  with  the  prece- 
dents to  be  found  in  books  of  the  highest  merit.  If  antlior- 
ity  was  necessary,  the  case  of  the  Commonwealth  v.  JSolfMij 
17  Mass.  336,  fully  sustains  the  views  we  have  expressed. 

Certified  accordingly. 


[92*]  *Stevens  vs.  OsicAN. 

^  A  quantity  of  com  consisting  of  about  200  busliels,  and  a  quantify  of  rye 
consisting  of  about  100  bushels,*'  is  not  a  sufficient  description  of  thB 
property  to  maintain  replevin. 

In  replevin  a  defective  description  of  the  property  must  be  taken  advan- 
tage of  by  special  demurrer,  as  it  would  be  held  sufficient  after  vtf- 
diet,  avowry,  or  plea  of  property  in  defendant. 

Case  reserved  from  Oakland  Circuit  Court. 
Jf.  L,  Drake^  for  plaintiff. 
Wiener  cfe  Hoemer^  for  defendant. 

By  the  Cowrt^  Whipple,  C.  J.  The  only  question  presented 
in  the  case  is  whether  the  declaration  contains  a  sufiScient  de- 
Bcription  of  the  property  replevied.  The  action,  it  is  to  be 
observed,  is  for  the  wrongful  detention  of  "a  quantity  of 
corn  (consisting  of  about  100  bushels),  and  a  quantity  of  rye 
(consisting  of  about  200  bushels)." 

It  is  well  settled  that  in  actions  for  a  tort,  it  is  not,  in  gen- 
eral, sufficient  to  allege  that  the  defendant  injured  or  took 
divers  goods  and  chattels  of  the  plaintiff  without  giviuga 

Note.  —  Description  as  "  six  oxen,"  held  sufficient.  Farwell  «.  Pox,  18 
Mich.  166.  Plaintiff  must  identify  the  particular  property  claimed  and 
the  fact  that  it  is  blended  by  defendants  with  their  own  docs  not  relieve 
plaintiff  of  this  necessity.  Ames  f>.  Mississippi  etc.  Co.,  8  Minn.  467; 
McGee  v.  Sniggerson,  4  Blackf.  (led.)  70;  Snedeker  tj.  Quick,  II  N.  J.  L. 
(6  Halst.)  179;  when  replevin  lies  for  grain  blended,  etc..  Young  o.  Miles, 
28  Wis.  648;  Bame  Case,  20  id.,  615;  Jenkins  v,  Steanka.  19  id.  126; 
cannot  replevy  if  mixture  was  with  consent,  Low  v.  Martin,  18  111.  286; 
except  from  a  thiixl  party,  Warner  o.  Cushman,  81  id.  888;  Burton,  o.  Cur- 
yea,  40  id.  820;  between  partners,  Reynolds  v.  McCormick,  62  id  412. 
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deecriptioti  of  them;  and  that  more  particularly  is  neceeeary 
in  replevin  and  detinue,  for  the  reason  it  is  only  in  these 
forms  of  action  that  the  goods  theraseh'^es  can  be  recovered, 
1  Chit.  PL  377,  ed.  of  1844.  Blackstone  says,  that  in  detinue, 
it  is  necessary  to  ascertain  the  thing  detained  io  snch  a  man- 
ner as  that  it  may  be  specifically  known  and  recovered ;  there- 
fore, it  could  not  be  brought  for  money  or  corn  unless  it  be 
in  a  sack  or  bag,  for  then  it  may  be  distinguishably  marked. 
3  Black.  Com.  152.  The  same  reasoning  applies  with  equal 
force  to  the  present  action.  The  writ  should,  on  its  face,  con- 
tain such  a  description  of  the  goods,  as  would  enable  the 
sheriff,  with  reasonable  certainty,  to  distinguish  them  from 
other  property  of  a  like  nature.  The  corn  and  rye  is  alleged 
to  have  been  wrongfully  detained  in  the  township  of  Water- 
ford  in  the  county  of  Oakland.  With  such  a  description,  the 
sheriff  would  have  had  some  diflSculty  in  executing  his  writ* 
It  was  the  duty  of  the  plaintiff,  not  only  to  state  the  township 
in  which  the  property  was  alleged  to  have  been  detained,  but 
the  particular -plsLce  in  the  township;  with  such  further  de- 
scription as  would  have  enabled  the  sheriff  to  distin- 
guish the  corn  and  rye  for  which  the  *action  was  [93*] 
brought,  from  other  grain  of  a  like  kind ;  as,  for  in- 
stance, by  stating  that  it  was  in  a  particular  bam,  or  mill,  or 
granary,  or  that  it  was  in  sacks,  or  bags,  or  barrels,  situated 
in  a  particular  place.  With  such  a  description,  the  thing 
detained  is  specifically  known,  and  the  oflBcer  guided  in  the 
discharge  of  his  duty.  Certainty  of  description  is  also 
necessary,  to  enable  the  court,  if  necessary,  to  award  a 
return  of  the  property,  which  could  not  be  done,  if  per- 
chance, the  sheriff  should  have  taken  grain  not  the  subject 
of  controversy  between  the  parties,  in  consequence  of  the 
insuflSciency  of  the  description.  It  is  not  intended  to  be  un- 
derstood that  the  particular  place  in  a  township  in  which 
property  is  alleged  to  be  unlawfully  detained  should  in  all 
cases  be  stated ;  but  only  when  the  description  of  the  place  is 
necessary  to  identify  and  describe  the  property  to  be  replevied. 
In  the  case  of  De  Witt  v.  Morris  <&  Piatt,  13  Wend.  496,  the 
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property  was  described  as  follows:  "Goods  and  chattels,  to 
wit,  about  400  tons  of  iron  ore,  commonly  called  bog  ore." 
In  that  case  the  court  held  the  writ  defective,  in  not  being 
more  specific  in  the  description  of  the  chattels  to  be  lakeu, 
and  that  the  sheriff  should  have  refused  to  execute  it.  It  is 
admitted  that  the  defect  must  be  taken  advantage  of  by  spe- 
cial demurrer,  as  the  description  would  be  held  suflScient  after 
verdict.  It  would  also  be  deemed  sufficient  if  the  defendant 
had  avowed  or  pleaded  property  in  himself,  as  there  would 
then  be  no  controversy  between  the  parties  as  to  what  the 
goods  were.  The  sheriff  in  this  case  should  have  refused  to 
execute  the  writ;  having  executed  it,  however,  constitutes  no 
reason  for  the  very  gieneral  description  of  the  property  con- 
tained in  the  declaration. 

The  demurrer  in  this  case  is  well  taken,  and  it  must  be  so 
certified. 

Certified  accordingly. 


ErOMEYN  et  al.  vs.  Hale  et  al. 

Ad  order  made  by  the  chancellor  denying  a  motion  to  stay  a  sale  onder  a 
decree  of  foreclosure,  and  vacating  a  temporary  order  granted  staying 
the  sale  until  such  motion  could  be  heard  and  disposed  of,  cannot  be 
appealed  from. 

Note.  —  Final  orders  from  which  an  appeal  will  lie  are,  viz.:  confirm- 
ing sale,  etc.,  in  foreclosure,  Benedict  v.  Thompson,  2  Doug.  299;  denying 
writ  of  assistance.  Baker  v,  Pieson,  5  Mich.  456;  striking  bills  from 
file,  Webster  «.  Hitchcock,  11  id.  56;  of  divorce  and  reference  to 
determine  alimony,  Shaw  «.  Shaw,  9  id.  164;  setting  aside  sale, 
Bullard  v.  Green,  9  id.  222;  fining  for  contempt,  People  v.  Simonson,  id. 
492;  Romeyn  v.  Caplis,  17  id.  449;  refusing  to  set  aside  decree,  Mich.  Ins. 
Co.  V.  Whittemore,  12  id.  311;  vacating  a  sale,  Perkins  v.  Perkins,  16  id. 
162;  appointing  receiver  for  administrator,  Lewis  v.  Campan,  14  id.  58; 
divesting  any  legal  right,  Barry  t».  Briggs,  22  id.  201;  revising  decree  of 
divorce.  Chandler  v.  Chandler,  24  id.  176;  determining  rights  of  parti* 
tioners,  and  ordering  referei^ce  to  ascertain  if  sale  is  practicable  Damouth 
•.  Klock,  28  id.  163;  for  costs,  McCabe  v.  Farnsworth,  27  id.  52. 

Orders  not  final,  and  from  which  no  appeal  lies  are,  viz. :  setting  aside 
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*MoTioii;^  to  dismiss  an  appeal  from  the  court,  of  [94*] 
chancery. 

Eomeyn  obtained  a  decree  of  foreclosure  against  Hale,  in 
the  court  of  chancery,  and  the  mortgaged  premises  were 
about  to  be  sold  under  the  decree,  by  a  master,  when  Hale 
applied  to  the  chancellor  on  certain  affidavits  and  exhibits,  for 
an  order  staying  the  sale.  An  ex  parte  order  was  granted,  re- 
quiring Romeyn  to  show  cause,  at  a  certain  time,  why  the  sale 
should  not  be  stayed,  and,  in  the  mean  time,  and  until  further 
order,  staying  a  sale  by  the  master.  On  cause  being  shown, 
an  order  was  made  denying  the  motion  for  a  permanent  stay 
of  sale,  and  vacating  the  previous  order.  From  this  last  order 
Hale  appealed. 

Stewart  <&  Goodwin,^  for  the  motion. 

Joy  <&  Davidsorij  contra. 

By  the  Cowrt^  Whipple,  C.  J.  The  only  question  pre- 
sented for  our  consideration  is,  whether  this  last  order  is, 
within  the  true  intent  and  meaning  of  the  statute,  such  a 
"  decree  or  final  order,"  as  is  the  subject  of  an  appeal. 

The  order  made  by  the  chancellor  was  for  a  temporary  stay 
of  proceedings  under  the  final  decree  made  in  the  cause.  The 
order  appealed  from  vacated  the  order  directing  a  temporary 
stay  of  proceedings  by  the  chancellor.  It  would  certainly  be 
extending  the  right  of  appeal  to  a  degree  nnauthorized  by  the 

default  in  foreclosure,  etc.,  Prentiss  «.  Rice,  2  Doug.  296 ;  concerning  dis- 
solution of  preliminary  injunction  before  replication  filed,  Wing  r.  War- 
ner, id.  288;  dissolving  temporary  injunction.  Bo  in  ay  «.  Coats,  17  Mich. 
411 ;  or  any  ottier,  28  id.  463 ;  of  reference  to  master,  Caswell  o.  Comstock, 
6  id.  391;  or  to  take  account,  Enos  t?.  Sutherland,  9  id.  148;  allowing  de- 
murrer  to  bill  without  dismissing  it,  Blackwood  «.  Van  Vleck,  10  id.  398; 
Perkins  tJ.  Keating,  28  id.  269;  overruling  demurrer,  Bennett  t>.  Nichols,  13 
id.  22;  opening  decree  for  alimony  and  reference  to  take  proofs,  Perkins 
«.  Perkins,  10  id.  425;  appointing  receiver  as  auxiliary  to  other  relief, 
Duncan  u.  Campan,  15  id.  415;  or  discharging  receiver,  Colgate  t>.  Mich. 
8.  L.  S.  R.  R  Co.  28  id.  288;  opening  bids  and  directing  newsale^  Demary 
«.  Tibbie,  17  id.  386;  confirming  report  on  partnership  accounting,  Kings- 
bury «.  Kingsbury,  20  id.  212;  committing  receiver  for  contempt,  Port 
Huron  &  G.  R.  R'y  Co.  r.  Jones,  33  id.  303. 
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statute,  and  the  decisions  of  this  court,  to  consider  an  order 
vacating  another  order  directing  a  temporary  stay  of  proceed- 
ings under  the  decree,  as  a  final  order  disposing  of  the  merits 
of  the  case,  within  the  meaning  of  the  statute.  To  permit  an 
appeal  in  such  a  case,  would  be  extending  the  provisions  of 
our  statute  to  almost  every  order  made  by  the  chancellor,  de- 
nying or  granting  a  motion,  subsequent  to  the  final  decree  in 
a  cause.  If  the  complainants  proceed  to  a  sale  of  the  mort- 
gaged premises,  and  it  appear  by  the  record  that  such  sale  was 
unauthorized,  or  that  the  master  did  not  execute  the  decree 
according  to  its  terms,  objection  may  be  made  upon  motion  to 
confirm  the  master's  report,  and  a  party  aggrieved  by  the 
order  of  the  chancellor  upon  such  motion  can  appeal.  If, 
however,  the  complainants  take  the  initiatory  steps  for  a  sale 
under  the  decree,  when  the  decree  has  been  satisfied,  or  when 
in  consequence  of  matters  arising  since  the  decree,  he  has  no 

right  to  sell,  the  court  would  grant  relief,  either  upon 
[95*]  *fact8  to  be  presented  upon  a  motion  to  confirm  the 

sale,  or  upon  a  direct  proceeding  instituted  by  the  de- 
fendant to  inhibit  the  sale.  In  the  case  before  us,  the  order 
was  founded  upon  a  motion  made  by  Hale  to  stay  proceed- 
ings. The  reasons  urged  in  support  of  the  motion  were 
founded  partly  upon  what  appears  in  the  record,  and  partly 
upon  matters  set  up  in  aflSdavits.  Now  it  is  clear  that  the 
rights  of  neither  party  were  concluded  until  the  action  of  the 
court  upon  the  report  of  the  master;  if  the  proceedings  of  the 
master  were  not  warranted  by  the  decree,  the  result  would  be 
that  those  proceedings  would  be  set  aside,  and  the  court  would 
be  authorized  to  inspect  all  orders  and  decrees  made  in  the 
cause  and  connected  with  the  question  as  to  whether  the  order 
lo  confirm  should  be  granted  or  denied,  to  ascertain  whether 
its  mandate  had  been  carried  into  execution.  If,  however,  the 
objections  to  the  confirmation  do  not  appear  on  the  record,  the 
aggrieved  party  in  a  proper  case  has  an  appropriate  remedy 
by  which  his  rights  can  be  protected. 

It  is  said  that  an  order  granting  a  stay  of  proceedings  would 
have  authorized  the  complainants  to  appeal  to  this  court;  and 
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that  if  the  complainants  had  the  right  of  appeal,  supposing 
the  motion  to  have  been  granted,  it  would  follow  that  the  de- 
fendant's right  of  appeal  cannot  be  questioned,  as  the  motion 
was  decided  against  him.  It  may  be  that,  if  the  court  below 
had  granted  2^  perpetual  stay  of  proceedings,  an  appeal  might 
have  been  taken  to  this  court.  The  order  as  to  the  complain- 
ants might  have  concluded  them  as  to  the  merits  of  the  ques- 
tion presented  by  the  motion;  the  same,  however,  cannot  be 
said  of  the  defendant.  If  he  has  rights,  they  may  be  asserted 
when  presented  in  a  proper  way,  and  at  a  proper  time. 
Appeal  dismissed. 


Parks  vs  Bakkham. 

Where  there  has  been  misnomer  of  the  defendant,  in  replevin,  under  R  8. 
1888,  the  circuit  court  may,  after  service  of  the  Writ,  but  before  the  ex- 
ecution of  the  replevin  bond,  permit  the  plaintiff  to  file  a  new  affidavit, 
and  thereupon  to  amend  the  writ  by  inserting  the  true  name  of  the  de- 
fendant. 

*Ca8e  reserved  from  Oakland  Circuit  Court.  Replevin.  [96*] 
The  proceedings  were  instituted  against  the  defendant 
by  the  christian  name  of  James.  After  the  affidavit  had  been 
filed,  and  the  writ  issued  and  served,  but  before  the  execution 
of  the  replevin  bond,  it  was  discovered  that  the  defendant's 
name  was  Joseph;  and  the  plaintiff  thereupon  moved  the  cir- 
cuit court  for  leave  to  amend  the  affidavit  and  writ  by  insert- 
ing the  latter  name. 

Pa/rksy  in  person,  for  the  motion. 

StevenSj  contra. 

JSy  the  Courts  Whipple,  0.  J.  My  impression  at  the  cir- 
cuit was  that  the  motion  should  be  denied,  for  the  reason  that 

NoTK.  —  Jurisdiction  in  replevin  in  circuit  court  does  not  depend  on  the 
affidavit  Writ  may  issue,  but  should  not  be  executed  until  affidavit  made. 
Baker  9,  Dubois,  83  Mich.  92. 
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the  affidavit,  which  was  the  foundation  of  the  proceedings, 
could  not  be  amended.  ]VIy  attention,  however,  was  not  drawn 
to  the  proviso  contained  in  the  2d  sec.  of  ch.  5,  title  4,  part  3 
of  the  Revised  Statutes  of  1838.  By  the-  terms  of  that  pro- 
viso, a  motion  to  quash  a  writ  of  replevin,  in  case  the  same 
issued  before  the  filing  of  the  proper  affidavit,  is  to  be  denied, 
provided  the  plaintiff  should,  within  such  time  and  upon  such 
terms  as  the  court  might  direct,  file  with  the  clerk  the  affidavit 
required  by  law.  A  liberal  interpretation  of  the  statute  will 
authorize  the  court,  not  to  direct  the  affidavit  already  filed  to 
be  amended,  but  to  authorize  the  filing  with  the  clerk  of  a  new 
affidavit. 

In  the  case  before  us,  the  service  of  the  writ  was  on  Joseph 
Barkham,  to  whom  the  bond  in  replevin  was  executed,  and  we 
see  no  reason  why  the  plaintiff  may  not,  under  the  broad  pro- 
visions of  the  proviso  above  cited,  file  another  affidavit,  alleg- 
ing the  property  to  have  been  wrongfully  detained  by  Joseph 
instead  of  c/am^*  Barkham,  previous  to  the  issuing  of  the 

writ. 

The  process,  being  served  on  the  proper  person,  though  by 
a  wrong  name,  may  be  amended;  this  our  statute  of  amend-, 
ments  allows. 

We  are  of  opinion  that  the  motion  tp  amend  the  writ  be 
allowed,  upon  the  filing  by  the  plaintiff  of  a  new  affidavit,  un- 
der such  terms  as  the  circuit  court  may  prescribe. 

Certified  accordingly. 


[97*]  Delevan  vs.  Bates. 

Jft.  took  amare  belonging  to  B.,  which  he  afterwards  sold  to  T.,  against  whom 


Note.  —  Obtaining  property  in  replevin,  no  bar  to  a  suit  in  trespass  for 
damages  f(>r  its  detention.  Donohoe  v  McAlser,  87  Mo.  812;  Trieber  «. 
Blocher,  10  Md.  U;  Russell  v  Gray,  11  Barb.  541 :  Betts  «.  Lee,  5  Johns. 
848;  Clark  «.  Harrington,  4Vt.  69;  Champion  t>.  Vincent,  20  Tex.  811; 
Nagle  V.  Mnllison,  84  Pa.  St.  48.  Plaintiff  in  replevin,  as  a  rule,  entitled  to 
damages  for  unjust  detention.  Graves  v,  Sittig,  5  Wis.  219.  But  see  Wil- 
liams «.  Phelps,  16  id.,  80. 
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B.  broaght  replevin  and  recovered  the  mare.  Afterwards  B.  sued  D.  in 
trespass,  to  recover  the  damages  he  had  sustained  by  reason  of  the  de- 
tention of  the  mare  from  him.  and  the  expense  he  had  been  at  in  re- 
gaining possession  of  her.  Qumre,  whether  an  action  will  lie  in  such 
a  case.  The  proper  action,  if  one  will  lie,  is  trespass  and  not  case. 
Il  actions  of  tort,  every  thing  that  ma^  properly  be  considered  by  the  jury 
in  mitigation  of  damages,  may  be  ^iven  in  evidence  under  the  general 
issue. 

Errob  to  Hillsdale  Circuit  Court.  Bates  sued  Delevan 
before  a  justice  of  the  peace,  in  trespass.  The  declaration 
alleged  that  Delevan,  on  the  28th  February,  1839,  with  force 
and  arms,  certain  goods  and  chattels  of  the  plaintiff,  to  wit: 
a  sorrel  mare  of  the  value  of  $100,  seized,  took,  led  and  carried 
away,  and  to  his  own  use  converted  and  disposed  of,  and  that 
he  kept  and  detained  the  same  from  the  plaintiff  for  the  space 
of  three  years,  next  following;  and  that  by  reason  thereof  the 
plaintiff  had  been  obliged  to  pay  $100,  in  order  to  regain  pos- 
session of  his  property;  and  had  also  been  subjected  to  great 
expense  and  trouble,  and  had  been  obliged  to  pay  $100  to  pro- 
cure another  team,  etc.  Delevan  plead  not  guilty,  and  for  a 
further  plea,  that  he  took  the  mare  as  deputy  sheriff  of  the 
county  of  Hillside,  by  virtue  of  an  execution  against  one 
Oliver  Bates,  etc.;  and  gave  notice  that  he  would  give  in  evi- 
dence under  the  gem  ral  issue,  that  Bates  had  instituted  a  suit 
in  replevin,  in  a  justice's  court,  before  the  commencement 
of  the  present  suit,  for  the  recovery  of  the  mare  against  one 
Town,  who  purchased  her  when  she  was  sold  by  defendant  on 
the  execution,  and  that  in  that  suit  judgment  was  had  for  the 
recovery  of  the  mare  by  Bates.  Bates  recovered  judgment  in 
the  justice's  court,  and  Delevan  appealed  to  the  circuit  court. 
On  the  trial  in  the  circuit  court  it  was  admitted  by  the  parties 
that  Delevan  took  the  mare,  and  that  Bates  had  recovered 
possession  of  her  in  the  replevin  suit,  and  that  in  the  present 
suit  he  did  not  seek  to  recover  the  value  of  the  mare,  but  the 
damages  only  arising  from  the  taking.  The  counsel  for  Dele- 
van thereupon  moved  for  a  nonsuit,  on  the  ground  the  action 
should  have  been  case,  instead  of  trespass ;  and  for  the  rea- 
son *that  the  recovery  in  the  replevin  suit  was  a  bar  to  [98*] 
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the  present  action.  The  motion  was  denied;  and  defend- 
ant then  offered  in  evidence  the  docket  of  the  justice  iu 
the  replevin  suit,  which  was  objected  to  by  plaintiff's  counsel, 
and  the  objection  sustained  by  the  court,  because  the  notice 
accompanying  the  plea  did  not  state  a  satisfaction  of  the  judg- 
ment. Defendant  excepted,  and  afterwards  sued  out  his  writ 
of  error. 

Murphy^  for  plaintiff  in  error. 

Howell^  for  defendant  in  error. 

By  the  Courts  Obeen,  J.  The  property  in  question  having 
been  unlawfully  taken  by  Delevan,  and  sold  to  Town,  who  un- 
justly detained  it  from  Bates,  he  was  at  liberty  to  prosecute 
his  remedy  aganist  either  of  the  wrong-doers,  at  his  election. 
He  elected  to  prosecute  his  writ  of  replevin  against  Town, 
and  recovered  his  property,  with  the  costs  of  suit.  In  that 
action,  he  was  also  entitled  to  recover  his  damages  for  the  de- 
tention (R.  S.  1838,  p.  625),  and  whether  he  claimed  such 
damages,  or  had  them  assessed  or  not,  is  entirely  immaterial  so 
far  as  this  case  is  concerned,  a  waiver  of  damages  being  equiv- 
alent to  a  satisfaction. 

The  first  question  presented  is,  whether  the  action  should 
have  been  case,  or  trespass.  There  can  be  no  doubt  that  if  an 
action  can  be  sustained  upon  the  facts  contained  in  the  record, 
the  form  of  action  adopted  is  the  proper  one.  The  wrongful 
taking  complained  of,  was  a  direct  and  immediate  injury  to 
the  plaintiff,  and  until  the  recent  statute  authorized  an  action 
on  the  case  for  such  an  injury,  that  form  of  action  could  not 
be  used  in  this  class  of  cases.* 

But  a  more  formidable  question,  and  one  about  which  we 
entertain  very  serious  doubts,  is,  whether  Bates  having  elected 
to  prosecute  his  action  of  replevin  against  Town,  a  vendee 
under  Delevan,  and  having  recovered  his  property  in  that  ac- 
tion, can  still  maintain  this  action  against  Delevan.  See 
Oowen  &  Hill's  notes  to  Phillips*  Evidence,  828,  978,  and  the 


*R.S.  1846,p.484,  §80. 
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cases  there  cited.  This  last  question  not  having  been  very 
clearly  and  distinctly  presented  by  the  record,  nor  fully  dis- 
cussed by  the  counsel,  and  the  decision  of  it  being  of  consider- 
able importance  as  precedent  to  govern  this  court  hereafter 
in  like  cases,  we  shall  not  now  undertake  to  decide;  for 
whether  the  circuit  court  was  right  or  not,  in  refusing  to  non- 
suit the  plaintiff  the  judgment  in  this  cause  must  be  reversed 
upon  another  ground. 

*The  only  other  question  necessary  to  be  considered  [99*] 
is,  whether  the  circuit  court  erred  in  refusing  to  admit 
in  evidence  the  docket  of  the  justice  before  whom  the  replevin 
suit  was  tried?  In  actions  of  tort,  every  thing  which  may 
properly  be  considered  by  the  jury  in  mitigation  of  damages, 
may  be  given  in  evidence  under  the  general  issue;  for  such 
matters  cannot  be  pleaded,  and  a  notice  of  them  would  be  of 
no  avail. 

Assuming,  then,  that  this  action  may  be  maintained,  the 
justice's  docket,  showing  the  recovery  of  the  property,  with 
the  costs  of  the  suit,  and  a  waiver  or  satisfaction,  of  the  dam- 
ages to  which  the  plaintiff  therein  was  entitled,  should  have 
been  admitted,  as  evidence  in  mitigation  of  the  damages;  and 
that  evidence  having  been  erroneously  rejected,  the  judgment 
must  be  reversed,  and  a  new  trial  awarded  —  the  costs  to  abide 
the  event. 

Judgment  reversed  and  new  trial  awarded. 


Jameson  et  ah,  Appellants  from  Decree  of  Probate  Ooitrt 

OF  Chippewa  County. 

A  will  after  devising  the  real  estate  of  the  testator,  contained  the  following 

Note.  —  The  presumption  is  against  testator's  intent  to  die  intestate  as  to 
part  of  his  property,  unless  the  will  naturally  leads  to  that  inference. 
Bailey  v.  Bailey,  25  Mich.  185.  Independently  of  statutes  to  the  contrary, 
and  nnder  the  English  statute  of  frauds,  lands  acquired  after  the  execu- 
tion of  a  will  pass  only  by  republication.  George  v.  Green,  13  N.  H.  621 ; 
Luce  V.  Dimock,  1  Root  (Conn.),  82;  Jackson  v.  Holloway,  7  Johns.  (N.  Y.) 
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clause,  viz. :  "  It  is  my  will  that  all  my  furniture  and  property  be  in 
common  to  my  beloved  wife,  Elizabetii  Holiday,  and  daughter,  Jaae 
J.  Holiday,  so  long  as  they  live  and  keep  house  together,  and  that 
whenever  they  separate  or  break  up  house  keeping,  that  the  furniture 
be  divided  between  them,  at  their  own  discretion,  and  the  stock  of  cat- 
tle to  be  given  up  to  my  beloved  wife  Elizabeth,  for  her  sole  use  and 
behoof"  Held,  that  a  claim  which  the  testator  had  against  the  Chip- 
pewa Indians,  and  w^hich  was  allowed  and  paid  over  to  the  executor 
under  a  treaty  concluded  after  the  testator's  death,  between  the  Indiaus 
and  the  United  States,  did  not  pass  under  it  to  the  widow  and  daugh- 
ter. 
No  rule  is  better  established,  than  that  general  words  in  a  will  may  be  re- 
strained in  their  meaning,  or  rejected  entirely,  to  carry  out  the  inten- 
tion of  the  testator.  So  general  words  may  be  construed  by  the  par. 
ticular  words  which  follow. 

Appeal  from  the  Probate  Court  of  Chippewa  County. 

John  Holidaj',  on  the  29th  November,  1841,  made  his  last 
will  and  testament  as  follows:  "In  the  name  of  God, 
[100*]  amen,  I,  John  Holiday,  of  the  *Sault  Ste.  Marie,  Mich- 
igan, do  make  and  declare  this  my  last  will  and  testa- 
ment, in  manner  and  form  as  follows:  First,  I  resign  my  soul 
into  the  hands  of  Almighty  God,  hoping  and  believing  in  a 
remission  of  my  sins  by  the  merits  and  mediation  of  Jesus 
Christ,  and  my  body  I  commit  to  the  earth,  to  be  buried  at 
the  discretion  of  my  executors  hereinafter  to  be  named,  and 
my  worldly  estate  I  give  and  devise  as  follows: 

"  First,  I  give  and  devise  and  bequeath  unto  my  beloved 
daughter,  Mary  Holt,  one-third  of  all  my  lands,  messuages 
and  tenements,  situate,  lying  and  being  in  the  state  of  Illinois, 
to^have  and  to  hold  to  my  said  beloved  daughter,  Mary  Holt, 
her  heirs  and  assigns,  forever. 

"  Also,  I  give  and  devise  and  bequeath  unto  my  beloved 

304:  Parker  c.  Cole,  2  J.  J.  Marsh.  (Ky.)  393;  Girard  «.  Mayor,  4  Hawle 
(Pa.),  323.  In  Georgia  and  Illinois  such  lands  pass  by  statute,  if  language 
used  in  will  is  broad  enough.  85  Ga.  151 ;  18  111.  370.  So  in  Michigan  as 
to  both  lands  and  chattels.  Comp.  L.  1871,  g§  4324,  4325.  *»  AH  my  wag- 
ons  and  stock,"  Ae^^tf  sufficient  to  pass  after  acquired  horses  and  road  wagon. 
Dennis  v.  Dennis,  5  Rich.  4C8.  Interest  of  vendee  in  contract  atsherifr*^ 
sale,  acquired  after  will  is  executed,  descends  to  the  heir.  Lnnd^uier  e. 
Hatcher,  11  id.  54  ;  see  Redfield  on  Wills,  vol.  1,  p.  360  to  377. 
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daughter,  Jane  J.  Holiday,  one-third  of  said  lands,  messuages 
and  tenements,  situate,  lying  and  being  in  the  state  of  Illinois, 
to  have  and  to  hold  to  my  said  beloved  daughter,  Jane  J.  Hol- 
iday, her  heirs  and  assigns,  forever. 

"Also,  I  give,  devise  and  bequeath  to  my  beloved  grand- 
children, John  H.  Jameson  and  Harriet  Elizabeth  Jameson, 
the  remaining  third  of  said  lands,  messuages  and  tenements, 
situate,  lying  and  being  in  the  state  of  Illinois,  to  have  and  to 
hold  to  the  said  John  H.  Jameson  and  Harriet  Elizabeth  Jame- 
son, their  heirs  and  assigns,  forever.  It  is  my  wish  and  in- 
tent that  each  of  said  thirds  or  portions  be  so  allotted,  as  near 
as  practicable,  good  and  bad  lands  to  be  in  like  proportions 
and  quantities. 

"Also,  I  give,  devise  and  bequeath  those  two  lots,  messuages, 
tenements  and  appurtenances  situate,  lying  and  being  in  the 
village  of  Sault  Ste.  Marie,  Michigan:  one  of  which  is  known 
as  the  Billiard  Boom  lot,  the  other  adjoining  it  on  the  rear 
from  the  water  on  the  hill,  for  the  use  and  maintenance  of  my 
beloved  wife,  Elizabeth  Holiday,  during  her  lifetime,  and  at 
her  decease  to  my  beloved  daughter,  Jane  J.  Holiday,  to  her 
heirs  and  assigns,  forever. 

"  It  is  my  will  that  all  my  furniture  an(J  property  be  in  com- 
mon to  my  beloved  wife,  Elizabeth  Holiday,  and  daughter, 
Jane  J.  Holiday,  so  long  as  they  live  and  keep  house  together, 
and  that  whenever  they  separate  or  break  up  house  keeping, 
that  the  furniture  be  divided  between  them,  at  their  own  dis- 
cretion, and  the  stock  of  cattle  to  be  given  up  to  my  beloved 
wife  Elizabeth,  for  her  sole  use  and  behoof.  Having,  before 
the  making  of  this  my  will  and  testament,  given  to  my  be- 
loved daughter,  Jane  J.  Holiday,  for  her  sole  use  and 
benefit,  a  note  of  hand  *from  L.  T.  Jameson,  for  two  [101*] 
thousand  dollars,  payable  on  demand,  and  bearing  date 
15  June,  1841.  Said  note  indorsed  by  me  and  witnessed  by  J. 
L.  Ord,  and  I  hereby  wish  it  to  be  hereby  so  taken  and  under- 
stood. 

"As  I  have  given  to  my  son  William,  from  time  to  time, 
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what  I  think  was  sufficient  for  him,  it  is  my  express  will  and 
intent  that  he  have  nothing  whatever. 

"  It  is  also  my  will  that  what  I  have  herein  devised  and 
bequeathed  as  above  to  my  beloved  wife,  Elizabeth  Holiday, 
be  to  her  in  lieu  of  dower.  And  I  do  hereby  appoint  my 
son-in-law,  Henry  Holt,  and  my  friend,  William  H.  Brockway, 
as  executors  of  this,  my  last  will  and  testament.  In  witnesB, 
etc." 

After  his  death,  the  will  was  proved  and  admitted  to  pro- 
bate, and  letters  testamentary  were  granted  to  Brockway,  one 
of  the  executors,  the  other  declining  to  act.  Holiday,  in  his 
lifetime,  had  a  claim  against  the  Chippewa  Indians,  and  un- 
der a  treaty  made  and  concluded  after  his  death,  at  Lapointe 
of  Lake  Superior,  between  Kobert  Stuart,  United  States  Com- 
missioner, and  the  Chippewa  Indians  of  the  Mississippi  and 
Lake  Superior,  by  their  chief  and  head  men,  on  the  4rth  Octo- 
ber, 1842,  this  claim  was  allowed  to  his  estate,  and  paid  over 
to  the  executor,  amounting  to  $3,157.10.  Of  this  sum,  after 
paying  the  debts  against  the  estate  and  charges  of  administra- 
tion, $804.68  still  remained  in  the  hands  of  the  executor,  who 
petitioned  the  probate  court  for  an  order  directing  him  to 
whom  to  pay  it.  The  probate  court  ordered  it  to  be  paid  un- 
der the  will  to  Elizabeth  Holiday  and  Jane  J.  Holiday,  the 
widow  and  daughter  of  the  testator,  from  which  order  an  ap- 
peal was  taken  to  this  court  by  John  and  Harriet  Jameson. 

Frazer^  for  appellants. 

Famsworth  and  Ooodwvn^  for  respondents. 

By  the  Courts  Whipple,  C.  J.  The  only  question  presented 
for  the  decision  of  the  court  relates  to  the  construction  of  the 
fifth  clause  in  the  will  of  John  Holiday.  On  the  part  of  the 
appellants,  it  is  contended  that  this  clause  does  not  cover  or 
make  any  disposition  of  the  money  realized  by  the  executor 
under  the  treaty  between  the  United  States  and  the  Chip- 
pewa tribe  of  Indians,  entered  into  at  Lapointe  in 
[102*]  1842.     On  *the  part  of  the  appellees,  it  is  insisted  that 

this  clause  includes  and  disposes  of  the  money  in  ques 
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tion  —  or,  in  other  words,  that  under  this  clause,  everything 
not  specifically  disposed  of  by  the  testator  would  pass  to  his 
wife  and  daughter  Jane. 

As  a  will  is  the  legal  declaration  of  a  party's  intentions, 
which  he  directs  to  be  performed  after  his  death,  it  follows 
that  it  is  the  duty  of  courts,  in  the  construction  of  wills,  to 
give  full  and  complete  effect  to  the  intention  of  the  testator. 
In  accomplishing  this  object,  rules  of  construction  have  been 
adopted,  by  which  courts  are  guided  in  cases  of  doubt  in  de- 
termining the  intention  of  a  testator;  these  rules  are  founded 
in  good  sense  and  sound  reason,  and  are  admirably  adapted  to 
the  accomplishment  of  the  great  object  to  be  attained  in  the 
construction  of  wills.  I  shall  have  occasion  to  apply  some 
of  these  rules,  in  the  course  of  this  opinion,  to  the  clause  in 
question. 

If  the  testator  intended  that  the  claim  he  had  against  the 
Indians  should  pass,  by  the  fifth  clause,  to  his  wife  and  daugh- 
ter, he  certainly  was  unfortunate  in  the  selection  of  words  by 
which  such  intention  is  manifested.  The  word  "property,"  it 
is  admitted,  is  a  word  of  large  signification,  and  might  include 
every  species  of  property,  whether  in  possession  or  action. 
It  might,  certainly,  be  so  construed  as  to  include  the  claim 
referred  to,  if  such  construction  is  justified  by  a  fair  interpre- 
tation of  the  clause  in  question,  and  especially  if,  by  such 
construction,  effect  is  given  to  the  manifest  intention  of  the 
testator,  to  be  deduced  from  a  survey  of  the  entire  instru- 
ment. If,  after  the  several  devises  contained  in  the  will,  he 
had  bequeathed  all  his  property  to  his  wife  and  daughter,  we 
should  have  experienced  but  little  difficulty  in  arriving  at  the 
intention  of  the  testator.  Such  a  bequest,  taken  in  connection 
with  the  introductory  clause,  would  have  been  deemed  and 
held  a  residuary  clause,  although  not  expressed  in  the  words 
usually  employed  in  framing  such  a  clause.  But  was  the 
word  ^^ property "  used  in  its  largest  sense  in  the  clause  in 
question?  It  is  to  be  observed  that  the  words  of  the  clause 
are,  "It  is  my  will  that  all  my  property  and  furniture  be  in 
common,"  etc.     The  word  "  property  "  would  include  ihefur- 
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niture,  as  well  as  the  cattle  mentioned  in  another  part  of  the 
clause;  and  the  introduction  of  those  words  cannot  be  rejected 
as  unnecessary,  if  it  may  be  fairly  inferred  that  their  nse  was 
intended  to  explain  what  was  'meant  by  the  general  word 
"  property,"  with  which  they  are  connected.  No  rnle 
[103*]  is  better  es*tablished  than  that  general  words  in  a  will 
may  be  restricted  in  their  meaning,  or  rejected  entirely, 
to  carry  out  the  intention  of  the  testator.  So  general  words 
may  be  controlled  by  the  particular  words  which  follow.  Il- 
lustrations of  these  i;ules  are  to  be  found  in  reported  cases. 
See  6  Pet.  Cond.  82,  6,  90;  11  Mass.  528;  10  Paige,  187;  2 
Atk.  104,  228,  230-1-3-4;  3  Eand.  191. 

The  word  "  property,"  then,  may  be  either  rejected,  or  re- 
stricted in  its  meaning,  if,  by  so  doing,  we  do  not  subvert,  but 
give  eflTect  to  the  intention  of  the  testator.  The  language  of 
the  first  part  of  the  clause  is  as  follows:  "It  is  my  will  that 
all  my  property  and  furniture  be  in  common  to  my  beloved 
wife,  Elizabeth  Holiday,  and  daughter,  Jane  J.  Holiday,  so 
long  as  they  live  and  keep  house  together,  and  when  they  sep- 
arate and  break  up  house  keeping,  then  the  furniture  be  divided 
between  them  at  their  discretion;  and  the  stock  of  cattle  deliv- 
ered up  to  my  beloved  wife  Elizabeth,  to  her  sole  use  and  be- 
hoof." To  make  this  clause  sensible,  the  word  "  property  " 
should  be  applied  to  things  capable  of  being  used  in  common; 
for  it  cannot  be  pretended  that  it  includes  real  property,  that 
having  been  disposed  of  by  the  previous  clauses  in  the  will. 
To  construe  the  word  "  property"  as  including  choses  in  action, 
would  seem  a  little  short  of  absurbity,  as  they  qaunot,  from 
their  nature,  be  used  in  common.  We  can  readily  understand 
that  the  wife  and  unmarried  daughter  could  use  in  common 
the  furniture,  cattle  and  other  personal  property  of  a  like  na- 
ture, but  it  is  difficult  to  comprehend  how  a  chose  in  action 
could  be  thus  used.  It  would,  indeed,  have  appeared  some- 
what remarkable,  if  money  had  been  thus  disposed  of.  A  per- 
son in  making  a  will  does  not  dispose  of  money  by  directing 
it  to  be  used  in  common  among  his  family,  or  particular  mem- 
bers of  that  family.  If,  instead  of  the  claim  for  over  $3,000 
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against  the  Indians,  he  had  actually  obtained  its  payment  in 
money,  it  is  apprehended  a  different  mode  of  disposing  of  it 
would  have  been  found  in  his  will.  If  intended  for  his  wife 
and  daughter,  he  would  either  have  directed  its  investment 
for  their  benefit,  or  have  given  it  to  them  in  such  proportions 
as  he  might  deem  proper;  he  certainly  would  not  have  given 
them  the  use  of  the  money,  until  they  separated  and  ceased  to 
keep  house  together,  and  then  make  no  further  disposition  of 
it  Admitting,  then,  that  money  was  included  in  the  word 
property,  all  the  wife  and  daughter  could  claim  would  be  its 
use  until  the  happening  of  the  event  mentioned  in  the 
^clause.  But  it  seems  to  me  very  clear,  from  a  careful  [104*] 
examination  of  the  5th  clause,  that  it  includes  nothing 
but  the  furniture  and  cattle;  or,  at  most,  such  other  property 
of  a  like  nature  which  he  may  have  owned  at  the  time  of  his 
death.  It  was,  indeed,  said  that  the  words  "  it  is  my  will  that 
all  my  property  and  furniture  be  in  common,"  imports  an  ab- 
solute disposition  of  everything  included  in  the  word  "  prop- 
erty." But  this  construction  would  overthrow  the  latter  part 
of  the  same  clause,  which  gives  the  furniture  to  the  wife  and 
daughter,  and  the  cattle  to  the  wife  to  the  exclusion  of  the 
daughter,  when  they  '*  separate  and  break  up  house  keeping." 
By  giving  to  the  words  their  natural  and  ordinary  meaning, 
we  make  the  clause  consistent  and  intelligible;  by  giving  it 
the  forced  and  unnatural  construction  contended  for,  we  ren- 
der nugatory  a  very  important  part  of  the  5th  clause. 

The  will  before  us  was  evidently  drawn  by  a  person  not 
familiar  with  the  legal  import  of  the  words  he  employed;  it 
bears  on  its  face  evidence  that  it  was  not  prepared  by  a  legal 
mind.  This  circumstance  will  explain  the  peculiar  structure 
of  the  5th  clause,  embodying,  as  it  does,  matters  having  no 
connection  with  each  other,  and  throwing  them  together  in  a 
manner  so  confused  as  to  render  it  almost  unintelligible.  The 
fact  that  it  was  prepared  by  an  unskillful  hand  furnishes  ad- 
ditional evidence  of  the  intention  of  the  testator.  If  he  in- 
tended that  the  claim  against  the  Indians  should  pass  by  the 
will,  he  would  not  have  used  the  word  "  property,"  ad  expres- 
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eive  of  such  intention.  The  same  may  be  said  of  the  person 
by  whom  the  will  was  drawn.  The  claim  itself  would  have 
been  specifically  mentioned,  for  the  reason  that  an  individual 
unskilled  in  the  use  of  technical  terms  would  be  likely  to 
adopt  words  witli  which  he  is  familiar,  and  by  which  his  in- 
tention could  not  be  misunderstood.  If,  for  instance,  the  tes- 
tator intended  that  the  chose  in  action  should  pass  by  his  will, 
he  would  naturally  have  expressed  his  wishes  in  plain  and  un- 
ambiguous terms;  he  would  have  characterized  it  as  a  claim 
or  demand  against  the  Indians,  and  not  generally,  as  "  prop- 
erty." So  of  money  which  he  might  wish  to  dispose  of  —  he 
would  call  it  money^  and  not  ^^ property?'* 

The  argument  that  the  preamble  or  introductory  clause 
shows  that  the  testator  intended  to  dispose  of  all  of  his  estate, 
can  have  no  weight,  unless  the  intention  thus  declared  is  ex- 
pressed with  reasonable  certainty  on  the  face  of  the  will. 
[105*]  The  introductory  clause  can  only  be  referred  *to  in 
cases  of  doubtful  construction.  If,  for  instance,  it  ap- 
pears from  the  introductory  clause  that  the  testator  intended 
to  dispose  of  his  whole  estate  —  and  the  expressions  of  the 
residuary  clause  may,  by  a  reasonable  construction,  include 
the  whole  —  they  are  to  be  taken  in  their  largest  sense,  so  as 
to  make  them  harmonize  with  the  introductory  part.  But  in 
the  will  before  us,  there  is,  in  fact,  no  residuary  clause,  and 
the  rule  above  stated  has  no  application. 

But  it  is  urged  that  the  concluding  part  of  the  5th  clause, 
and  the  two  subsequent  clauses,  are  conclusive  to  show  that 
the  testator  intended  to  dispose  of  his  entire  estate.  The  tes- 
tator does  not,  by  the  5th  clause,  give  to  his  daughter  the  note 
against  Jameson  of  $2,000;  but  to  guard  against  misappre- 
hension, says  tliat  he  had  already  given  to  her  the  ^ote,  and 
he  desired  that  it  might  be  so  understood.  Had  the  note  been 
the  subject  of  a  gift  by  the  terms  of  the  wnll,  the  fact  might 
have  influenced  our  judgment  in  giving  a  different  construc- 
tion to  the  clause  in  question.  But  the  most  that  can  be  said 
of  the  Jameson  note  is,  that  it  simply  furnishes  evidence  that 
the  testator  had  made  to  his  daughter  a  gift  of  the  note,  but 
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does  not,  of  itself,  confer  rights  upon  her  which  she  did  not 
before  possess.  It  is  an  assertion,  by  the  testator  that  he  de- 
sired it  to  be  understood  that  the  note  was  the  property  of  his 
daughter.  This  was  undoubtedly  done  to  avoid  any  contro- 
versy tliat  might  arise  after  his  death,  touching  the  ownership 
of  the  note.  This  part  of  the  5th  clause  may  be  referred  to 
for  the  purpose  of  fortifying  the  conclusion  to  which  we  have 
come  respecting  its  construction.  If  the  testator  was.  so  care- 
ful as  to  refer  to  a  demand  against  Jameson  of  $2,000,  it  is  a 
little  remarkable  that  he  should  have  forgotten  to  refer  spe- 
cifically to  a  claim  exceeding  $3,000,  which  it  is  said  he  had 
against  the  Indians.  This  circumstance,  however,  may  be  ex- 
plained by  the  fact  that  claims  against  the  Indians  are  of  so 
doubtful  a  character  as  not  to  be  taken  into  account  by  a  per- 
son in  making  a  final  disposition  of  his  estate  by  will.  The 
testator  was  fully  advised  of  the  manner  in  which  such  claims 
are  usually  paid.  He  did  not  know,  and  perhaps  could  not 
anticipate,  that  after  his  death  a  treaty  would  be  made,  by  the 
provisions  of  which  his  claim  would  be  allowed-  And  yet, 
this  was  the  only  mode  by  which  he  could  reasonably  expect 
to  realize  anything  from  it.  I  have  not  the  slightest  idea 
that  his  claim  entered  into  his  mind  when  dictating 
his  *will;  if  it  had,  I  am  satisfied  a  specific  provision  [106*] 
would  have  been  made  with  respect  to  its  disposition. 

It  is  further  urged,  that  if  the  decree  of  the  court  below  is 
reversed,  William  Holiday,  the  son  of  the  testator,  would  par- 
ticipate in  the  distribution  of  the  money  realized  from  this 
Indian  claim,  and  thus  defeat  the  will  of  the  testator.  The 
will  recites,  that  as  the  testator  had  given  his  son  what  he 
thought  was  suflScient,  it  was  his  will  that  "  he  have  nothing 
whatever."  If  the  language  of  the  5th  clause  was  of  doubtful 
construction,  the  argument  founded  on  this  clause  of  the  will 
would  have  great  weight.  But  if  the  view  I  have  taken  of 
that  clause  be  right,  the  construction  contended  for  by  the 
appellees  is  inadmissible.  By  it,  no  disposition  whatever  is 
made  of  the  claim  against  the  Indians;  all  that  can  Le  claimed 
by  that  clause  is,  that  the  use  of  the  property  not  previously 
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disposed  of  by  the  will  should  be  in  common  by  the  wife  and 
daughter  until  the  happening  of  a  certain  event;  after  which, 
the  property  particularly  specified  in  the  clause  is  finally  dife- 
l)08ed  of;  so  that,  if  any  other  property  was  intended,  no  dis- 
position was  made  of  it. 

But  a  survey  of  the  whole  will  furnishes  another  argument 
against  sustaining  the  decree  of  the  court  below.  Beside  the 
property  given  to  his  wife  by  the  5th  clause,  an  estate  for  life 
is  also  given  in  "  two  lots,  messuages,  tenements  and  appur- 
tenances, in  tlie  village  of  Sault  Ste.  Marie."  The  last  clause 
declares  that  what  he  devised  and  bequeathed  to  his  wife 
should  be  in  lieu  of  dower.  To  his  dauo:hter  Jane  he  save 
one-third  of  his  real  estate  in  Illinois,  besides  what  she  takes 
under  the  5th  clause.  He  also  gave  to  her,  after  the  decease 
of  his  wife,  the  two  lots  in  tiic  village  of  Sault  Ste  Marie.  To 
his  daughter  Mrs.  Holt,  and  the  children  of  his  deceased 
daughter,  who  are  the  appellants  in  this  case,  he  gave  each 
one-third  of  his  real  estate  in  Illinois.  Taking  into  view  the 
Jameson  note  of  $2,000,  it  will  be  perceived  that  his  daughter 
Jane  took  a  large  proportion  of  the  estate.  Looking,  there- 
fore, to  the  motives  by  which  the  testator  was  probably  influ- 
enced in  the  disposition  of  his  estate,  I  am  unable  to  see  why 
he  should  have  given  to  his  daughter  Jane,  besides  the  real 
estate  and  the  $2,000  note,  so  large  an  interest  in  the  claim 
against  the  Indians.  That  he  should  have  given  her  more 
than  Mrs.  Holt  and  the  children  of  his  deceased  daughter, 
Mrs.  Jameson,  is  not  remarkable.  As  appears  by  the 
[107*]  will,  Jane  was  unmar^ried;  and  it  was  natural  enough 
that  such  portion  of  his  estate  as  would  be  necessary 
for  her  support  should  be  given  to  her.  This  he  has  done,  and 
I  cannot  think  that  had  he  supposed  the  large  claim  against 
the  Indians  would  be  realized,  that  he  would  have  excluded 
his  daughter  Mrs.  Holt  and  the  children  of  his  deceased 
daughter  from  a  parricipation  of  its  benefits. 

The  decree  of  th:j  jrdge  of  probate  must  be  reversed. 
138 


JANUAEY  TERM,  1848.  108 


Millerd  vs.  Beeves, 


MiLLEBD  ct  al.  VS.  Beeyes. 

Where  on  error,  a  motion  to  set  aside  the  service  of  a  declaration  appeared 
in  the  transcript  of  the  record,  it  wan  held  that  it  could  not  be  noticed, 
as  it  was  not  properly  before  the  court. 

In  an  action  for  flowing  land,  an  unrevoked  parol  license,  given  by  a  third 
person,  who  had  the  right  to  flow,  is  a  good  defense. 

R.  sued  M.  for  flowing  a  tract  of  land,  alleging  seizin  and  possession  in 
himself.  On  the  trial,  the  only  evidence  of  title  given  by  R.  was  pos- 
session, for  about  one  year,  previous  to  bringing  the  action.  It  further 
appeared  in  evidence  that  previous  to,  and  at  the  time  R  took  posses- 
sion, a  part  of  the  tract  was  flowed  by  M.  Held,  that  by  reason  of  M.'s 
prior  possession,  by  flowing,  of  that  part  of  the  tract  covered  with 
water,  at  the  time  R.  took  possession,  that  R.  could  not  sustain  his 
action  without  showing  title  in  himself  to  the  land  flowed,  or  that  he 
entered  and  took  possession  of  the  tract  by  color  of  a  paper  title. 

Errob  to  WaafUenaw  Circuit  Court. 

An  action  on  the  case  was  brought  by  Reeves  in  the  circuit 
court,  against  the  plaintiffs  in  error,  for  flowing,  by  means  of 
a  dam  kept  up  by  them,  the  northwest  quarter  of  section 
thirty,  town  one  south,  of  range  five  east,  and  the  east  half  of 
the  northeast  fractional  quarter  of  section  twenty -five,  in  the 
same  town,  in  the  county  of  Washtenaw,  of  which  lands  the 
declaration  alleged  that  Eeeves  was  lawfully  seized  and  pos- 
sessed. Oh  the  trial,  various  exceptions  were  taken,  which, 
with  the  evidence  given  and  that  proposed  to  be  given 
and  rejected,  bearing  upon  the  questions  decided,  *are  [108*] 
stated  in  the  opinion  of  the  court.  The  transcript  of 
the  record  stated  the  action  was  commenced  by  declaration, 
and  that  a  copy  of  it,  with  notice  of  the  rule  to  plead,  was 
served  on  defendants  by  leaving  the  same  at  their  usual  place 
of  abode;  that  defendants  appeared  and  put  in  a  plea;  and 
that  they  afterwards  moved  to  set  aside  the  service  of  the  dec- 
laration, and  all  subsequent  proceedings,  for  irregularity  in 
the  service. 

JBaker,  Millerd  and  Tiffany^  for  plaintiffs  in  error. 

JSawkinSj  for  defendant  in  error. 


Note. — Vide  note  to  Lull  «.  Davis,  mpra^  p.  77. 

1S9 


109  CASES  IN  THE  SUPKEME  COURT. 


Millerd  vs.  Reeves. 


By  the  Courts  Wing,  J.  The  motion  of  the  plaintiffs  in 
error,  to  set  aside  the  defendant's  declaration,  or  the  service 
of  it,  and  the  several  motions  subsequently  made,  though 
copied  into  the  return,  are  not  brought  here  by  the  writ  of 
error,  they  being  mere  questions  of  practice.  The  fact  that 
they  appear  in  the  transcript  does  not  give  this  court  any 
power  to  notice  them.  We  can  only  notice  such  matters  as 
are  properly  brought  up  to  this  court  by  the  writ  of  error. 

We  must  regard  the  plaintiffs  in  error  as  having  voluntarily 
appeared  to  the  action,  and  thereby  waived  all  previous 
errors. 

The  proof  introduced  by  the  defendant  in  error  tended  to 
show  that  he  had  occupied*  the  premises  a  year  or  more  imme- 
diately preceding  the  trial,  and  that  they  were  flow^ed  by  water 
set  back  by  the  dam  of  the  plaintiffs  in  error. 

From  the  statement  of  the  testimony  in  the  bill  of  excep- 
tions, it  might  be  inferred  the  whole  premises  described  in 
the  declaration  were  flowed;  but  this  doubtless  was  not  the 
fact,  for  the  defendant  occupied  a  portion  of  them. 

The  defendant  commenced  his  occupation  of  the  land  in 
question  in  the  spring  of  the  year  1843,  more  than  a  year  be- 
fore the  suit  was  tried.  The  proof  does  not  show  that  defend- 
ant entered  into  possession  of  the  land  by  color  of  title,  or 
that  he  claimed  any  interest  in  the  freehold.  There  is  no 
reference  in  the  proof  to  any  deeds  under  which  defendant 
claimed.  He  is  not  shown  to  have  been  anything  more  than 
a  mere  occupant.  How  he  acquired  possession,  or  by  what 
authority,  is  not  in  proof.  Jefferson  Brooks,  one  of  defendant's 
witnesses,  testified  that  the  land  came  into  the  posses- 
[109*]  sion  of  the  defendant  in  the  spring  of  1843;  *thc  wit- 
ness believed  defendant  bought  it  of  the  heirs;  he  was 
told  so  by  them ;  but  we  are  not  informed  who  these  heirs 
are,  nor  anything  about  the  purchase,  nor  that  defendant 
ever  claimed  to  have  bought  the  land  of  heirs,  or  any  other 
persons.  Some  of  the  witnesses  speak  of  the  land  as  defend- 
ant's farm;  but  this  must  be  regarded  as  descriptive  of  the 
land  of  which  they  are  speaking,  rather  than  as  ]iroof  of  title. 
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It  is  proved  that  a  number  of  persons  had  occupied  the  land 
at  different  periods,  before  defendant  took  possession  of  it. 

The  plaintiffs  read  in  evidence  a  deed  from  Samuel  W.  Dex- 
ter, to  Jesse  Millard,  one  of  the  plaintiffs,  and  others,  in  fee 
simple  of  certain  lands  on  section  31,  embracing  a  grant  of  a 
right  to  flow  Dexter's  land  by  a  dam,  to  be  raised  two  feet 
high.  This  deed  bears  date  the  13th  of  Januar}',  A.  D.  1836. 
It  is  evident  from  this  deed  that  it  was  the  intention  of  S.  W. 
Dexter  to  sell  a  mill  site  and  privilege  on  section  31.  Plaint- 
iffs also  read  in  evidence  a  warranty  deed  from  defendant  to 
S.  W.  Dexter,  bearing  date  the  16th  of  June,  A.  D.  1840,  by 
which  defendant  and  his  wife  grant  to  Dexter,  his  heirs  and 
assigns,  forever,  the  right  to  flow  the  northwest  quarter  of 
section  30  (described  in  the  declaration),  by  a  dam  to  be  erected 
by  Dexter,  his  heirs  or  assigns,  on  section  31.  Plaintiffs  then 
offered  to  prove  by  S.  W,  Dexter,  who  was  sworn  for  them, 
that  previous  to  the  time  they  erected  tlie  dam.  Dexter,  for  a 
consideration  to  be  paid  by  them  to  him,  sold  the  right  to  flow 
the  land  in  question  by  means  of  a  dam;  that  this  sale  was  by 
parol,  and  that,  in  pursuance  of  this  license,  they  went  on  and 
built  the  dam,  at  an  expense  of  $1,000,  and  flowed  the  lands 
in  question.  Plaintiffs  also  offered  to  prove  by  Dexter,  that 
he  had  given  to  them  a  license  by  parol  to  flow  the  land  in  ques- 
tion, before  they  built  their  dam,  and  that  this  license  was  not 
revoked.    This  evidence  was  rejected  by  the  court. 

The  defendant  admitted  that  the  plaintiff,  Jesse  Millard, 
had  become  the  sole  owner  of  the  land  on  section  31,  described 
in  the  deed  from  Dexter  to  him  and  others,  before  the  dam 
-was  erected.  I  cannot  learn  from  the  statements  in  the  bill 
of  exceptions,  when  the  dam  was  built,  nor  whether  there  was 
any  other  mill  site  on  section  31,  which  was  then  or  had  been 
owned  by  Dexter,  or  any  one  else;  but  I  think  it  may  fairly 
be  assumed  from  all  that  is  shown,  that  plaintiff's  mill  priv- 
ilege was  the  only  one  on  section  31,  since  Dexter  sells,  or  at- 
tempts to  sell,  by  parol,  the  right  to  flow  the  lands  de- 
scribed in  the  deed  from  the  defendant  to  him,*which  [110*] 
would  not  have  occurred,  most  probably,  if  the  right 
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could  be  useful  as  connected  with  another  privilege  on  section 
31.  Dexter  had  already  sold  the  mill  privilege  on  section  31, 
and  it  wonld  appear  that  this  right  or  easement  was  obtained 
by  Dexter  of  defendant  for  the  purpose  of  perfecting  that 
privilege;  for  plaintiffs  offered  to  prove  that  they  did  not  build 
their  mill  dam  until  they  had  purchased  a  license  from  Dex- 
ter, coextensive  with  his  purchase  of  defendant,  as  regarded 
the  quantity  of  land  to  be  flowed.  It  is  not  shown  that  de- 
fendant had  any  title  to  any  of  these  lands  when  he  conveyed 
the  right  to  Dexter.  ISTothing  is  proved  upon  this  subject. 
Whatever  his  interest  was,  he  sold  the  right  to  flow,  by  a  war- 
ranty deed,  and  he  covenants  to  warrant  and  defend  the  rights 
to  Dexter,  his  heirs  and  assigns,  against  all  persons  claiming 
under  him.  If  he  purchased  those  lands  afterwards  again,  or 
if  he  took  possession  of  them  only,  he  was  precluded  by  his 
covenant  from  asserting  any  right  to  them  inconsistent  with 
their  use  by  Dexter,  or  his  assigns,  in  the  manner  designated 
in  his  deed.  Dexter  could  use  the  right  thus  acquired,  or  he 
could  assign  it  to  another.  It  was  not  a  personal  privilege 
granted  to  him;  it  was  a  beneficial  right,  with  an  unlimited 
power  of  disposal.  Plaintiffs  purchased  it  for  the  purpose  for 
which  it  was  granted  to  Dexter,  and  used  it  accordingly. 

It  is  objected  that  this  right  to  flow  is  an  incorporeal  hered- 
itament, and  that  it  can  only  be  assigned  by  deed,  derise  or 
record.  For  this  reason  the  circuit  judge  rejected  the  evidence 
offered  by  plaintiffs.  Plaintiffs  insist  that  the  parol  sale  oper- 
ated as  a  license  —  that  Dexter  could  authorize  another  to  do 
that  in  furtherance  of  the  plan  of  building  mills  on  section 
31,  which  he  could  do  himself.  Conceding  this  position,  what 
was  the  effect  of  the  parol  license? 

As  a  general  proposition,  an  easement  upon  the  land  of  an- 
other cannot  be  created  without  deed.  Hewlins  v.  Shippman^ 
5  Barn.  &  Cress.  221 ;  11  Serg.  &  Eaw.  207.  A  temporary  right 
may  be  granted  to  divert  water  or  flow  land,  by  a  mere  verbal 
license;  and  it  is  said  that  a  right  so  derived,  Under  certain 
circumstances,  will  not  be  revocable  at  the  will  of  the  giver. 
Angell  on  Water  Courses,  61 ;  14  Serg.  &  Raw.  267;  4  id.  241; 
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2  Stark.  Ev.  541;  4  Watts,  317.  And  when  executed,  or  when 
the  party  has  been  led  to  expend  money  in  faith  of  such  li- 
cense, it  is  not  revocable.  8  East,  508;  14  Serg.  &  Eaw.  267; 
7  Taunt.  384;  4  Watts,  317;  2  Stark.  Ev.  541;  Law  of 
Easements,  25.  *In  Wvnter  v.  Brockwell^  8  East,  508,  [111*] 
Ld.  Ellenborough  thought  it  very  unreasonable  that, 
after  a  party  had  been  led  to  incur  expense  in  consequence  of 
having  obtained  a  license  from  another,  to  do  an  act,  and  the 
license  had  been  acted  upon,  that  other  should  be  permitted 
to  recall  his  license,  and  treat  the  first  as  a  trespasser  for  hav- 
ing done  that  very  act.  Angell  on  Watercourses,  65.  In  the 
case  of  lierick  v.  Kem^  14  Serg.  &  Eaw.  267,  the  doctrine 
that  a  parol  license,  to  use  the  water  of  a  stream  for  a  saw 
mill,  was  good,  and  obligatory  on  the  person  giving  the  license, 
if  followed  by  an  expenditure  of  money  by  the  person  receiv- 
ing the  license,  is  fully  recognized.  4  Serg.  &  Raw.  241 ;  2 
Esp.  N.  P.  (Gould's  ed.)  268,  636;  17  Serg.  &  Raw.  383. 
Such  license  is  good,  until  countermanded,  to  excuse  a  tres- 
pass. 4  East,  107.  Plaintiffs  could  not  be  wrong  doers  until 
the  license  was  countermanded,  in  any  case.  The  King  v. 
Ilamdon,  4  Man.  &  Sel.  562;  8  East,  308;  7  Taunt.  384;  4 
Watts,  317;  4  East,  107;  14  Mass.  403;  1  Dev.  &  Batt.  492. 
In  the  case  of  Clement  v.  Durgin,  5  Greenl.  9,  plaintiff  had 
agreed  to  release,  or  had  released  by  parol,  all  damages  for 
flowing  his  lands.  The  issue  tried  was  whether  the  respond- 
ent had  the  right  to  erect  the  dam  and  flow  the  land  of  com- 
plainant, without  the  payment  of  damages  therefor,  the  state 
giving  the  right  to  raise  the  dam  and  flow  lands,  subject  to 
payment  of  damages  to  the  owfier  of  land  flowed.  It  was 
contended  the  right  claimed  by  respondent  was  an  interest  in 
lands,  and  was  within  the  statute  of  frauds,  and  could  only  be 
proved  by  writing.  The  court  say,  we  regard  it  as  rather  in 
the  nature  of  a  license  to  do  certain  acts  upon  plaintiff's  lands, 
of  which  parol  proof  has  always  been  deemed  admissible,  as 
to  cut  trees,  build  a  bridge,  or  pass  over  the  land  of  another, 
or  build  a  fence.     In  these,  and  in  many  similar  cases,  proof 

of  a  parol  license  from  the  owner  would  be  deemed  a  good 
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defense  to  an  action  of  trespass.  Such  a  license  is  revocable, 
unless  the  party  receiving  it  has  been  led  to  incur  expense; 
in  which  case  it  is  not  revocable  without  tendering  an  indem- 
nity.    A  parol  license  is  a  defense  to  an  action  of  trespass. 

The  case  of  Woodbury  v.  Parshley,  7  N.  H.  237,  was  an 
action  on  the  case  for  flowing  plaintiffs  meadow  land,  occas- 
ioned bv  a  dam  built  bv  defendant  on  his  own  land.  The 
dam  was  built  by  the  consent  of  plaintiff.  The  question  was 
^yhether  parol  evidence  was  admissible  to  prove  a  license  to 
flow  plaintift's  land.  The  court  say,  this  question  is 
[112*]  now  settled  on  sound  and  satisfactory  principles.  It 
is  now  held  that  the  statute  of  frauds  does  not  apply 
to  such  a  case. 

When  the  court  say  a  grant  or  license  by  parol,  when  the 
law  requires  it  to  be  in  writing,  is  void,  they  mean  that  it  is 
void  to  confer  the  privilege  to  the  extent  intended  by  the 
parties,  but  not  that  it  is  void  to  all  intents  and  purposes. 
Until  the  license  is  countermanded,  no  action  can  be  main- 
tained, and  this  countermand  must  be  proved  on  the  trial. 

In  the  case  of  Miller  v.  Auburn  Railroad  Co.  6  Hill,  64, 
the  court  appear  to  think  many  of  the  English  and  American 
cases  cited  above  are  not  law  to  the  extent  stated  in  them. 
Judge  Cowen  says,  if  they  are  law,  yon  have  only  to  throw 
the  grant  into  the  form  of  a  parol  license,  and  on  its  being 
executed,  the  statute  and  common  law  are  evaded.  He  refers 
to  th«  case  of  Ilewlins  v.  Shippma/n^  as  overruling  many 
English  cases;  and  to  15  Wend.  380;  3  Kent's  Com.  451;  6 
Wend.  461, 464,  as  overruling  other  cases  in  New  York.  But 
the  judge  still  recogijizes  the  rule  for  which  we  contend.  He 
says,  suppose  the  right  a  defendant  claims  could  not  be  granted 
by  a  parol  license  executed,  still  the  license  may  operate  ac- 
cording to  its  own  nature;  and  there  is  no  book  which  teaches 
that  before  a  license  is  revoked  or  has  expired,  though  it  be 
not  executed,  a  man  is  liable  to  pay  damages  for  availing  him- 
self of  it.  It  does  not  follow,  by  any  means,  that  because  a 
license  is  void  for  the  purpose  of  conveying  an  interest  irre- 
vocable, it  may  not  enure  as  a  personal  authority,  and,  until 
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reyoked,  protect  a  defendant  against  an  action  for  a  wrong. 
It  would  be  most  strange  if,  because  it  could  not  operate  as 
something  more  than  what  it  professed,  it  should  therefore 
be  held  void  for  its  avowed  object,  and  that,  too,  a  perfectly 
legal  one. 

This  review  of  the  cases  on  this  subject  shows  that  a  parol 
license  is  sufficient  to  defeat  an  action  of  trespass,  or  tres^^ 
pass  on  the  case.  If,  therefore,  the  defendant  had  parted 
with  the  right  (exercised  by-  the  plaintiffs)  to  Dexter,  and 
Dexter  gave  plaintiffs  a  license  which  protects  them,  as  we 
think  it  does,  the  court  erred  in  rejecting  the  evidence  of- 
fered by  plaintiffs  on  this  point.  We  do  not  understand  the 
evidence  was  rejected  because  Dexter  had  no  power  to  grant 
such  a  license,  but  because  it  was  inoperative,  not  being  in 
writing,  and,  therefore,  as  against  defendant,  no  protection, 
since  his  right  to  occupy  the  land  could  not  be  contested  by  a 
stranger,  supposing  defendant  to  have  the  fee  in  the 
land.  *Dexter  never  revoked  his  license,  but  appears  {113*] 
to  have  acquiesced  in  the  validity  of  the  sale  to  plaint- 
iffs—  at  all  events,  he  permitted  plaintiffs  to  flow  the  land. 
Defendant  in  his  declaration  alleges  his  seizin  in  fee  and  pos- 
session. This  is  an  assertion  that  the  fee  was  in  him.  5 
Cruise's  Dig.  58,  239.  That  the  title  of  plaintiff  must  be 
proved  as  laid,  see  Saund.  PI.  and  Ev.  687;  2  Saund.  113  a, 
n.  1,  2(J6  a,  n.  22,  and  207  a,  n.  24.  This,  as  a  general  propo- 
sition, is  true.  There  are  some  cases  in  which  a  seizin  in 
plaintiff  will  be  presumed,  as  when  he  claims  title  against  a 
trespasser  on  lands  in  possession  of  plaintiff.  But  in  this  case 
there  is  no  proof  that  defendant  claimed  title  of  any  kind.  He 
did  not  enter  or  hold  by  color  of  title,  and  he  seeks  damages 
against  persons  in  possession  of  that  portion  of  the  lands  in 
question,  by  flowing  them,  and  who  had  so  possessed  them  by 
flowing  them  for  years  before  the  defendant  took  possession.- 
The  seizin  of  defendant  could  not  be  presumed  to  a  greater 
extent  than  his  actual  ppssession.  If  not,  there  is  no  injury 
done  to  defendant.  The  action  is  for  damages  to  tliat  of  which 
the  defendant  has  not,  by  his  own  showing,  any  actual  posses- 
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Bion,  for  it  is  flowed  by  plaintiffs.  Had  the  defendant  a  paper 
title,  whether  good  or  bad,  if  he  entered  by  color  of  it,  plaint- 
iffs might  be  called  npon  to  show  their  right  beyond  a  mere 
possession;  but  such  is  not  the  case  here.  It  is  manifest  a 
mere  intruder  or  occupier  cannot  claim,  as  in  this  case,  for  aa 
injury  to  the  inheritance,  without  showing  he  had  an  interest 
in  it  to  be  affected  by  plaintiffs'  acts.  A  tenant  in  possession 
and  the  reversioner  or  remainderman  may  each  have  his  action 
for  the  same  nnisance  at  the  same  time;  and  therefore  it  is 
that  the  particular  interest  stated,  in  respect  to  which  the  suit 
is  brought,  becomes  material. 

Color  of  title,  under  a  deed  and  occupancy  of  a  part,  will  be 
sufficient  proof  to  constitute  an  adverse  possession  to  a  single 
lot.  1  Cow.  286.  This  principle  applies  only  to  cases  where 
there  is  no  actual  occupancy  under  a  different  claim. 

In  Jackson  D.  Vermylia^  6  Cow.  681,  the  court  say,  ■"  if  A. 
takes  a  conveyance  or  lease  of  a  whole  lot,  say  63  acres,  and 
improves  part,  his  possession  is  valid  for  the  whole  lot  —  not 
on  the  ground  of  having  title  which  draws  the  possession  after 
it  until  an  actual  adverse  possession  commences;  but  on  the 
ground  of  a  claim  of  title  to  the  whole,  and  a  possession 
of  a  part,  which  constitutes  a  good  adverse  possession. 
[114:*]  *When  a  valid  possession  is  acquired  in  the  latter  mode, 
it  cannot  be  defeated  by  a  subsequent  entry  on  the 
same  lot,  making  an  improvement  of  a  part  and  obtaining  a 
title  to  the  whole.  The  effect  of  such  subsequent  entry  would 
be  to  give  the  person  so  entering  possession  of  the  part  actu- 
ally occupied  and  improved,  but  no  further."  Apply  these 
principles  to  the  present  case,  and  without  regard  to  the 
license  from  Dexter,  and  the  fact  that  the  defendant  had 
parted  with  all  his  right,  whatever  it  was,  to  prevent  or  inter- 
fere with  the  flowing  of  the  land  in  question:  plaintiffs  enter 
and  occupy  the  land  by  flowing  it;  defendant  enters  upon 
another  part  of  the  land  without  color  of  title  —  both  being 
equal  in  the  character  and  extent  of  their  title  —  he  must  be 
confined  to  that  part  actually  occupied  by  him.   10  Wend.  639. 

Upon  an  examination  of  the  charge  of  the  judge,  and  apply- 
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ing  to  it  the  principles  of  law  which  we  have  gathered  or  de- 
duced from  the  cases  I  have  cited,  I  am  of  the  opinion  that 
the  court  erred  in  rejecting  the  offered  evidence  of  Mr.  Dexter. 
That  the  court  erred  in  its  instructions  to  the  jury  that "  proof 
of  occupancy  and  possession  of  the  premises  by  defendant 
during  the  time  in  question,  would  be  sufficient  to  sustain  the 
allegation  of  seizin."  The  court  erred  in  refusing  to  instruct 
the  jury  that  there  was  no  legal  evidence  before  them  that  the 
plaintiff  was  the  owner  of  the  premises  mentioned  in  the 
pleadings,  at  the  least  the  part  flowed  by  plaintiffs,  as  the  de- 
fendant did  not  enter  into  any  part  of  the  premises,  or  hold  by 
color  of  title,  or  any  claim  besides  that  of  a  mere  occupant. 
I  think  the  plaintiffs  entitled  to  this  instruction  in  relation  to 
the  laud  flowed  at  the  time  defendant  entered  into  possession. 
The  charge  of  the  court  assumes  that  defendant,  by  entering 
into  the  possession  of  a  portion  of  land  and  occupying  it,  had 
a  right  to  the  whole,  and  that  his  possession  was  evidence  of 
his  seizin  of  the  whole,  and  that  plaintiffs,  failing  to  show  any 
right  to  flow  the  land,  were  trespassers.  But,  as  I  have  said, 
mere  occupancy  or  possession,  without  color  or  claim  of  title, 
cannot  be  evidence  of  seizin,  particularly  as  against  a  prior 
occupant;  and  without  showing  title,  or  a  possession  under  a 
claim  of  title,  defendant's  possession  or  right  by  virtue  of  it, 
must  be  restricted  to  the  land  he  actually  occupied. 

I  am  therefore  of  the  opinion  that  the  circuit  court  erred  in 
its  instructions  to  the  jury,  and  that  the  judgment  be- 
low must  be  reversed  *and  the  cause  remanded,  with  in-  [116*] 
strnctions  to  issue  a  veni/refaciaa  de  novo. 

Judgment  reversed  and  venire  de  novo, 
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Whipple  vs.  Williams. 

An  affldarit  that  is  not  correctly  entitled  in  a  canse/cannot  be  used  therein. 

A  writ  of  error  was  sued  out  in  the  names  of  W.  and  R.  On  motion,  W. 
was  allowed  to  sever  in  the  prosecution  of  the  suit.  Affidavits  subse- 
quently drawn  up  and  entitled  in  the  name  of  W.  and  R,  were  held 
to  be  erroneously  entitled. 

Mr.  Douglass  moved  to  strike  a  bill  of  exceptions  from  the 
record.  The  affidavits  he  proposed  reading  in  support  of  his 
motion  were  entitled, "  Gardner  D,  Williams  ads.  C /usuries  TT. 
YTkypple  amd  Theodore  Romcyn, 

Mr.  Davidson,  on  the  part  of  the  plaintiff,  objected  to  the 
reading  of  the  affidavits,  as  they  were  not  entitled  in  the  cause. 
4  HiU,  19. 

It  appeared  that  the  writ  of  error  was  originally  in  the 
names  of  Whipple  and  Eomejn,  but  that  on  the  3d  January, 
J844,  on  motion,  Whipple  was  allowed  to  sever  in  the  prose- 
cution of  the  suit,  and  that  the  affidavits  had  been  drawn  up 
since  that  time. 

By  the  Court,  Affidavits  must  be  correctly  entitled  in  the 
cause  in  which  they  are  to  be  used;  otherwise  an  indictment 

Note. —  An  affidavit  referriog  to  a  paper  properly  entitled,  and  to  which 
it  is  applicable  so  plainly,  that  perjury  can  be  assigned,  will  be  deemed 
to  adopt  the  title  by  reference,  King  o.  Ilarrington,  14  Mich.  582;  where 
several  parties,  it  should  be  entitled  in  names  of  all,  Arnold  c.  Nye,  11 
id.  456;  null  unless  jurat  says  "before  me,"  Smart  v.  Howe,  3  id.  590; 
but  good  if  complaint  shows  in  body,  before  whom  it  was  sworn,  Cross 
V.  People,  10  id.  24;  and  also  if  made  to  be  used  before  the  officer  adminis- 
tering the  oath,  In  re  Teachout,  15  id.  346 ;  officer's  initials  of  christian  name 
sufficient,  Rice  «.  People,  15  id.  0;  attorneys  should  not  administer  oaths 
in  their  own  causes,  McCaslin  i?.  Camp,  26  id.  390;  but  affidavit  so  taken, 
though  improper,  will  be  good,  as  it  violates  no  law  or  rule  of  court, 
Daws  «.  Glasgow,  Bur.  (Wis.)  8 ;  affiant*  if  printer  or  foreman,  should  affirm 
the  fact  and  not  merely  recite  it,  Hillt?.  Hoover,  5  Wis.  354;  should  he 
regularly  entitled,  Kearney  V.  Andrews,  6  id.  23;  but  may  be  made  good 
by  refeiTing  to  entitled  papers,  id ;  should  not  be  considered  unless  entitled, 
Watson  «.  Reissey,  24  111.  282;  void  if  without  the  officer's  signature,  Mc 
Dermaid  v.  Russell,  41  id.  489.' 
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for  perjury  would  not  lie  upon  them,  if  false.    2  Cow.  509. 
Kotices  and  other  papers  are  sufficient  if  thej  do  not  mislead. 
Since  the  severance,  there  is  no  such  cause  in  this  court  as  that 
in  which  the  affidavits  are  entitled. 
Motion  denied. 


*SAvrEB  vs.  Chipman.  [116*] 

Tlie  statute,  Bes.  L.  1842,  p.  185,  sec.  4,  pro7ide8,  that  no  justice  of  the  peace 
shall  hold  any  court,  or  hear  an  examination,  in  any  bar-rooni,  groceiy, 
or  other  room  or  place  where  spirituous  or  intoxicating  liquors  shidl 
be  sold.  Where  it  appeared  from  the  justice's  return  that,  on  the  day 
of  trial,  the  cause  was  called  in  the  bar-room  of  a  tavern  and  adjourned 
to  an  adjoining  room  in  the  same  house,  but  that  the  justice  had  no 
knowledge  spirituous  or  intoxicating  liquors  were  sold  there,  and  no 
proof  of  the  fact  was  offered  on  the  trial,  the  court  refused  to  reverse 
the  judgment. 

The  court  will  not  presume  spirituous  liquors  are  sold  in  the  bar-room  of 
a  tavern,  when  by  law  every  license  to  keep  a  tavern  does  not  author- 
ize the  sale  of  spirituous  liquors. 

Facts  that  come  to  the  knowkdge  of  a  justice  after  the  trial  of  a  cause  ace 
properly  no  part  of  his  return,  and  must  be  rejected. 

Ebbob  to  St.  Joseph  Circuit  Court. 

KOTB. —  Appearance,  plea,  and  going  to  trial  in  justices*  courts,  waive  all 
defects  as  to  jurisdiction  over  defendant's  person.  Heeron  v.  Beckwith,  1 
Wis.  17;  Lowe  17.  Stringham,  14  id.  222:  State  v,  Down,  id.  483.  The  court 
in  this  case  in  saying  *'  the  only  question  involved  "  etc.  is  whether  the 
court  was  holden  in  a  bar-room,  etc.,  would  seem  to  imply  that  if  so  held, 
the  court  would  be  without  jurisdiction  of  the  case.  Perhaps  this  lan- 
guage should  be  construed  as  if  the  court  had  said  ''the  only  question  in- 
volved, provided  such  question  be  decided  in  the  negative  is,  whether  the 
court  was  holden  in  a  bar-room,  etc ;"  certainly  if  it  were  so  held,  it  would 
then  be  necessary  for  the  court  to  rule  whether  the  holding  of  a  justice's 
court  in  a  bar-room,  etc.,  was  merely  matter  to  be  pleaded  in  abatement, 
or  whether  it  deprived  the  justice  of  jurisdiction  over  the  case. 

In  Wisconsin,  justices  of  the  peace  are  forbidden  to  hold  court  in  any 

room  wherein  intoxicating  liquors  are  sold  or  given  away,  or  in  the  room 

adjoining  (Comp.  L.  1871,  p.  1353,  §  11),  but  all  courts  are  forbidden  to 

declare  any  judgment  void  by  reason  of  the  court  in  which  it  was  resk 

dered  being  held  in  such  place.    (Id,  §  12.)    §  2,  ch.  105,  Laws  1867  M 

amended  by  §  2,  ch.  42,  Laws  1868,  as  further  amended  by  §  1,  ch.  88,  Laws 

1868. 
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Ghu/rjiey  (&  JETammondj  for  plaintiff  in  error. 
ChipmaUy  in  person. 

By  the  Court.  Green,  J.  In  1846,  Chipman  sued  Savier 
in  a  justice's  court  in  the  county  of  St.  Joseph,  and  recovered 
a  judgment  for  $40  damages,  and  $3.91  costs  of  suit.  Savier 
conceiving  himself  aggrieved  by  such  judgment,  made  a  spe- 
cial aflidavit,  under  the  provisions  of  section  10,  of  the  act  of 
1845,  Ses.  L.  1845,  p.  101,  and  appealed  therefrom  to  the  cir- 
cuit court  of  the  county.  The  cause  was  tried  by  a  jury  in 
that  court,  at  its  March  term  in  184?,  and  the  plaintiff  below 
obtained  a  verdict  and  judgment  against  the  defendant  below 
for  $42.45  damages,  with  costs  of  suit. 

Exceptions  were  taken  on  the  trial,  and  a  bill  of  exceptions 
was  settled  and  signed,  and  made  a  part  of  the  record;  and 
the  defendant  thereupon  removed  the  record  into  this  court 
by  writ  of  error. 

It  appears  from  the  bill  of  exceptions,  a  motion  was  made 
l)y  the  appellant  in  the  circuit  court  to  reverse  the  judgment 
of  the  justice,  on  the  ground  the  return  showed  the  court  was 
held  in  a  bar-room  or  place  where  spirituous  liquors 
[117*]  were  sold,  and  that,  therefore,  the  justice  had  *no  ju- 
risdiction ;  and  that  the  circuit  court  decided  the  re- 
turn did  not  show  that  the  justice  held  his  court  in  a  bar- 
room or  place  where  spirituous  liquors  were  sold,  and  that  the 
question  arising  upon  the  return  was  not  one  of  jurisdiction, 
but  one  that  should  have  been  taken  advantage  of,  if  at  all,  by 
plea  in  abatement,  if  the  facts  were  disputed,  or  upon  motion 
to  dismiss  the  action,  if  the  facts  were  undisputed. 

The  errors  assigned  are,  that  the  circuit  court  erred  in  de- 
nying the  motion  to  reverse  for  the  reasons  specified  in  the 
bill  of  exceptions,  and  also  that  the  justice  had  no  jurisdiction 
of  the  case; 

<    The  only  question  involved  in  the  case  seems  to  be,  whether 
the  justice's  court,  before  which  the  suit  was  tried,  was  holden 
in  a  bar-room  where  spirituous  or  intoxicating  liquors  were 
sold.    Ses.  L.  1842,  p.  135. 
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The  justice's  return  shows,  that  on  the  day  of  the  trial  of 
the  cause,  it  was  called  in  the  bar-room  of  a  tavern,  and  ad- 
fonmed  from  that  room  to  one  adjoining  in  the  same  house, 
lut  tliat  the  justice  had  no  knowledge  that  spirituous  or  in- 
toxicating liquors  were  sold  there,  nor  was  any  proof  of  such 
fact  offered  upon  the  trial.  Whatever  information  the  jus- 
tice acquired  upon  inquiry  afterwards,  not  having  been  judi- 
cially before  him  in  the  case,  cannot  be  regarded  here,  and 
should  not  have  constituted  any  part  of  his  return.  Such  in- 
formation may  have  been  true,  or  it  may  have  been  false.  It 
comes  upon  the  record  without  any  sanction  making  it  evi- 
dence. Excluding,  therefore,  all  that  relates  to  information 
derived  from  the  keeper  of  the  house  or  others,  after  the  trial, 
the  return  only  shows  that  the  cause  was  called  and  adjourned 
in  a  bar-room,  but  not  that  any  kind  of  spirituous  or  intoxi- 
a&ting  liquors  were  sold  there. 

If,  under  the  statute  then  in  force  relating  to  taverns,  every 
license  to  a  tavern  keeper  authorized  the  sale  of  spirituous 
liquors,  it  would  then  seem  to  be  a  fair  legal  presumption  that 
«uch  liquors  were  sold  in  every  bar-room  of  a  tavern ;  but  by 
the  revised  statutes  of  1838,  p.  206,  sec.  23,  provision  was 
made  for  granting  licenses  to  tavern  keepers  which  should 
not  authorize  the  sale  of  brandy,  rum  or  other  spirituous  liq- 
uors or  wines.  It  cannot,  therefore,  be  presumed,  from  the 
mere  fact  that  the  room  in  question  was  the  bar-room  of  a 
tavern,  that  it  was  a  bar 'room  or  place  where  epiri&iious  or 
intoxicating  liquors  were  sold. 

The  cause  having  b6en  tried  before  the  justice  within 
the  general  *limits  of  his  territorial  jurisdiction,  and  [118*] 
behaving  acquired  jurisdiction  of  the  cause  and  of  the 
parties  by  a  regular  course  of  proceeding,  any  special  circum- 
stances which  Would  take  away  that  jurisdiction,  ought  to  ap- 
pear in  the  record;  and  no  such  circumstances  appearing,  the 
judgment  of  the  circuit  court  must  be  affirmed,  with  costs  to 
the  defendant  in  error. 

Judgment  affirmed. 
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Bbooes  et  al.  vs.  Hill. 

An  act  was  passed  by  the  legislature  for  the  organization  of  banks,  gener- 
ally,  declaring  them  to  be  corporationt,  and  making  the  directors  indi^ 
▼idnally  liable  for  the  debts  of  the  corporation  in  case  of  insolyency. 
So  much  of  the  act  as  purported  to  confer  corporate  rights  on  the  banks 
organized  under  it,  was  afterwards  decided  to  be  unconstitutional.  By 
a  prior  act,  banking  was  made  unlawful  unless  authorized  by  law,  and 
penalties  were  imposed  for  its  violation.  In  an  action  brought  against 
the  directors  of  an  insolvent  bank  organized  under  the  first  named 
law,  it  was  held  that  the  act  against  banking  was  not  repealed  by  the 
first  named  act,  except  in  favor  of  incorporated  hankit  organized  under 
it;  and,  as  by  the  constitution,  corportione  could  not  be  created  under 
it,  the  banks  so  organized  were  illegal,  and  therefore  the  action  could 
not  bo  sustained. 

Ebbob  to  Wayne  Circuit  Court. 

An  action  of  debt  was  broup^ht  by  Warren  Hill  in  the  cir- 
cuit court,  against  Edward  Brooks  and  other  directors  of  the 
Detroit  City  Bank.    The  declaration  stated  the  organization 

Note. —  See  Green  ©.  Graves,  1  Doug.  851 ;  Orr  v.  Lacey,  2  id.  230;  Bank 
of  Michigan  v,  Niles,  1  id.  401 ;  Smith  v.  Barstow,  2  id.  155 ;  Hurlbut  «. 
Britaine,  2  id.  191 ;  as  to  liability  of  directors  for  failing  to  file  reports, 
see  Van  Etton  «.  £aton,  10  Mich.  187.  In  Greco  «.  Graves  the  supreme 
court  of  Michigan  held,  that  the  "  act  to  organize  and  regulate  banking 
associations  "  was  unconstitutional,  on  the  ground  that  the  constitution  in- 
tended that  the  legislature  sliould  be  directly  responsible  to  the  people  for 
each  and  every  act  of  incorporation  they  might  pass.  Prior  In  this  decis- 
ion, the  circuit  court  of  the  United  States  li^eld  (per  McLean,  J.,  in  Falconer 
«.  Campbell,  2  McLean  C.  C.  195),  that  the  provision  in  the  constitution  of 
Michigan,  that  the  legislature  should  pass  no  act  of  incorporation  unless 
with  the  assent  of  at  least  two-thirds  of  each  house,  did  not  restrict  the 
legislature  from  passing  a  general  law  for  the  creation  of  corporations  by 
complying  with  certain  prescribed  requisites;  and  that  the  act  in  question, 
being  in  fact  passed  by  the  constitutional  majority,  was  within  the  restric* 
tion  and  was  constitutional.  The  supreme  court  of  M  ichigan  being  the  high- 
est interpreter  of  tlie  state  constitution  of  Michigan,  its  decision  virtually 
overrules  thai  of  the  United  States  circuit  court  on  this  point. 

Personal  liability  of  stockholders  in  Wisconsin,  how  enforced  in  equity. 
Coleman  «.  White,  14  Wis  700;  Merchants'  Bank  v.  Chandler,  19  id.  484. 

Corporation  de  facto,  when  estopped  from  denying  legality  of  its  or- 
ganization.   Thompson  v.  Candor,  dO  111.  244;  see  also  155  id.  418;  65  id. 
468. 
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of  the  bank  in  November,  1837,  under  and  by  virtne  of  an 
act  entitled  '^  an  act  to  organize  and  regulate  banking  associa- 
tions," approved  March  «5th,  1837;  that  Brooks  and  the  other 
defendants  were  elected  directors,  and  always  were  directors 
of  the  bank,  which  claimed  to  have  complied  with  the  pro- 
^sions  of  the  act  and  to  be  a  body  politic,  and,  on  its  organi- 
zation, commenced  doing  business  as  a  bank  under  the  act,  and 
continued  the  same  until  the  10th  February,  1839,  when  it 
failed  and  became  insolvent,  and  was  still  insolvent; 
and  that  when  it  *failed,  it  was  indebted  to  Hill  in  the  [119*] 
Bum  6f  $2,000,  for  money  deposited  with  it  while  it 
was  doing  business,  etc.  Hill  obtained  judgment  by  default| 
to  reverse  which  defendants  brought  the  case  to  this  court  by 
writ  of  error. 

SoTneyUj  for  plaintiflFs  in  error. 

Sea/num^  for  defendant  in  error. 

By  the  Cowrt^  Wino,  J.  The  Detroit  City  Bank  was  organ- 
ized under  the  act  of  March  5, 1837,  and  became  subject  to 
the  provisions  of  the  amendatory  act  of  December  30, 1837. 

I  shall  not  attempt  to  give  a  synopsis  of  either  of  these  laws, 
as  this  has  been  done,  and  a  fall  history  of  these  laws  has  been 
given  by  the  court  in  the  case  of  Chreen^  Recewer^  v.  Ghrcuoea^ 
1  Doug.  351. 

It  may  be  well  to  notice  a  few  of  the  sections  of  these  laws, 
having  an  immediate  bearing  on  the  question  under  consider- 
ation. 

The  9th  section  of  the  act  of  the  6th  of  March,  and  the  4th 
section  of  the  act  of  December  30,  provide  that  "  all  such  per- 
sons as  shall  become  stockholders  of  any  such  association 
shall,  on  compliance  with  the  provisions  of  this  act,  constitute 
a  body  corporate  and  politic,  in  fact  and  in  name,  and  by  such 
name  as  they  shall  designate  and  assume  to  themselves,  which 
name  shall  not  be  changed  without  the  consent  of  the  legisla- 
ture," etc.  This  section  further  declares  that  "  by  this  name 
they  shall  have  continual  succession;  and  shall,  in  their  cor- 
porate capacity,  be  capable  of  suing  and  being  sued,  etc. ;  may 
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have  a  common  seal  and  be  capable  of  purchasing,  holding 
and  conveying  any  estate,  real  or  personal,  for  the  use. of  the 
said  association." 

The  21st  section  provides,  that  if  such  banking  association 
shall  become  insolvent,  the  directors  in  the  first  place  shall  be 
liable  in  their  individual  capacity  to  the  full  anK)unt  which 
such  insolvent  associations  may  be  indebted;  and  each  stock- 
holder shall  thereafter  be  liable  in  like  manner  in  proportion 
to  his  or  her  amount  of  stock,  for  the  payment  of  the  full 
amount  of  the  debts  of  such  insolvent  association. 

This  suit  is  brought  upon  the  statutory  liability  of  the  de- 
fendants in  the  court  below,  as  directors  of  the  Detroit  City 
Bank,  arising  under  the  21st  section.  The  cause  of  action  is 
averred  to  have  grown  out  of  dealings  with  the  Detroit 
[120*]  City  Bank  as  a  bank,  and  in  the  exercise  of  its  *func- 
tions  as  such.  By  the  terms  of  the  2l8t  section,  the 
liability  of  the  directors  is  made  to  depend  upon  an  indebted- 
ness of  the  bank,  and  upon  the  contingency  that  the  bank  has 
become  insolvent;  and  after  their  responibility  is  exhausted, 
recourse  may  be  had  to  the  stockholders. 

The  question  is  therefore  presented,  whether  there  can  be  a 
recovery  on  a  contract  made  with  an  association  organized  un- 
der the  general  banking  laws.  The  plaintiffs  in  error  insist 
that  there  cannot  be  a  recovery  — 

1.  Because  such  contract  was  made  by  the  bank  as  a  corpo- 
ration, when  there  was  no  corporation. 

2.  Because  such  contract  was  made  by  it  as  a  bank,  contrary 
to  the  inhibitions  of  the  restraining  act  of  this  state. 

In  the  case  of  Oreen  v.  Graves^  it  was  decided  by  tliis  court, 
that  "  so  much  of  the  act  to  organize  and  regulate  banking 
associations  as  purports  to  confer  corporate  rights  upon  the 
associations  organized  under  its  provisions  is  in  violation  o£ 
the  2d  section  of  the  12th  article  of  the  constitution  of  this 
state,  which  declares,  that  ^  the  legislature  shall  pass  no  act 
of  incorporation  unless  with  the  assent  of  at  least  two-thirds 
of  each  house,'  and  is  therefore  void." 

The  defendant  in  error  suggests  that  this  court  should  rd- 
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▼iew  their  decision  in  the  case  cited,  because  it  was  counter  to 
previous  decisions,  and  the  decisions  of  the  judges  at  circuit. 
The  suggestion  is  very  well,  and  this  court  would  not  hesitate 
to  do  so  in  this  or  any  other  case,  if  convinced  of  their  error. 
But  that  case  was  decided  upon  mature  deliberation,  and  sub- 
sequent examinations  of  these  statutes,  and  a  careful  examin- 
ation of  the  New  York  decisions  have  convinced  us  that  that 
case  was  rightly  decided,  and  that  the  general  banking  laws 
were  and  are  void,  so  far  as  they  purport  to  confer  corporate 
powers  upon  banking  associations  organized  under  them. 

It  is  manifest  from  the  course  of  the  decisions  of  the  New 
York  courts,  and  the  opinions  of  the  profession  in  that  state, 
that  if  the  question  was  now  presented  to  their  courts  for  the 
first  time,  disconnected  with  considerations  of  public  policy, 
their  general  banking  law  would  be  held  to  contravene  the 
provisions  of  their  constitution.  The  history  of  the  decisions 
of  the  New  York  courts  upon  their  general  banking  law  is, 
to  say  the  least,  quite  singular.  The  supreme  court  first  held, 
that  banking  associations  organized  under  their  law 
were  not  corporations.  *The  court  of  errors  held,  that  [121*] 
they  were  not  corporations  within  the  meaning  of  the 
constitution;  they  attempted  to  establish  a  distinction  between 
certain  money  corporations  and  municipal  corporations;  but 
the  doctrine  having  been  afterwards  established  that  there  was 
no  such  distinction,  the  chief  support  of  their  former  decision 
was  withdrawn.  Shortly  afterwards,  another  case  upon  the 
same  law  was  taken  to  the  same  court,  and  they  were  cora- 
pellel  to  yield  their  former  opinion,  and  admit  that  these 
associations  were  within  the  prohibition  of  the  constitution; 
and  though  they  sustained  the  law,  it  was  not  upon  legal  prin- 
ciples.    See  1  Denio,  1. 

If,  then,  the  courts  of  New  York  have  finally  adopted  such 
views  in  reference  to  their  constitution,  which  is  not  as  strict 
as  ours,  and  in  reference  to  a  law  which  does  not  upon  its  face 
profess  to  create  corporations,  most  certainly  we  cannot  but 
a£Srm  the  doctrine  of  the  case  cited  when  applied  to  a  law  ia 

which  these  associations  are  by  an  express  enactment  declared 

156 


122  CASES  IN  THE  SUPREME  COURT. 


Brooks  vs.  Hill. 


to  be  corporations.    No  other  case  was  ever  brought  before 
this  court  where  the  same  question  was  raised. 

The  Detroit  City  Bank  was  organized  as  a  corporation  un- 
der our  general  banking  laws.  There  can  be  no  pretense  that 
it  was  organized  as  a  partnership,  or  a  joint  stock  company. 
The  idea  that  any  of  these  banking  associations  were  partner- 
ships was  never  urged  from  any  quarter  in  this  state,  until 
after  the  case  of  Green  v.  Chraves  was  decided  by  this  court, 
or  at  least  until  about  that  period.  None  of  these  banking 
associations  ever  contracted,  or  professed  to  contract,  with  in- 
dividuals or  the  public  as  partnerships.  The  stockholders 
organized  it  as  a  bank,  and  in  the  powers  which  it  exercised, 
and  in  the  manner  of  their  exercise,  it  exhibited  the  functions 
and  modes  of  action  of  a  corporation ;  and,  in  the  language  of 
the  counsel  for  the  plaintiffs  in  error,  it  was  baptized  as  such. 
But  as  the  grant  of  corporate  franchises  was  not  authorized 
by  the  constitution,  this  court  declared  it  to  be  void.  What, 
then,  remained  of  these  associations?  They  could  not  exist  as 
corporations,  but  they  maintained  in  their  proceedings  all  the 
forms  prescribed  by  the  law.  What  were  they?  They  were 
joint  stock  companies  usurping  the  franchises  of  corporations. 
They  had  an  actual  existence;  but  was  it  a  legal  existence? 

It  is  conceded  by  the  counsel  for  the  plaintiffs  that, 
[122*]  as  individuals  or  *private  partners,  its  stockholders 
might  have  issued  promissory  notes,  or  bills  of  exchange, 
and  received  drafts  and  loaned  money;  but  it  is  insisted 
that  in  this  case  the  contracts  were  made  with  them  as  cor- 
porators, professedly  and  avowedly  as  such,  and  that  they  were 
consummated  as  such;  that  they  were  made  and  were  received 
as  the  contracts  of  the  Detroit  City  Bank,  a  corporation  —  and 
not  Brooks,  Brown  and  others,  private  partners. 

I  do  not  understand  that  these  last  propositions  are  denied 
by  defendant's  counsel;  neither,  indeed,  can  they  be  denied. 
It  was  a  matter  well  understood  by  all  —  both  those  who  com- 
posed the  association,  and  those  who  dealt  with  them — that 
they  professed  to  be  corporators,  and  were  universally  treated 
and  dealt  with  as  such,  and  not  otherwise.  If  so,  such  trans- 
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actions  were  void,  at  the  least  so  far  as  these  associations  are 
to  be  considered  as  corporations.  Coll.  on  Part.  421  to  425; 
Chittj  on  Cont.  718, 720  (edition  of  1842);  IfaU  v.  J^'ranklirhy 
8  Mees.  &  Wels.  259;  Josephs  v.  Pehrer^  3  Bam.  &  Cress.  689. 

But  plaintiffs  insist  that  from  this  fact  the  important  con- 
sequence flowed  —  that  the  bank  was  not  exempted  from  the 
penalties  and  restrictions  of  the  ^ct  restraining  unauthorized 
banking. 

The  constitution  of  this  state  does  not  inhibit  banking  in 
any  form  to  individuals  or  associations;  it  was  not  illegal  at 
the  common  law;  but  by  the  restraining  law  of  1833,  laws  of 
1833,  p.  530,  and  E.  S.  of  1838,  p.  222,  it  is  forbidden  to  per- 
sons to  associate  together  for  the  purpose  of  banking,  unless 
authorized  by  law.  Was  this  done  by  the  general .  banking 
law?  Of  course  the  legislature  had  the  power  to  do  it;  but 
did  they  do  so? 

This  question  presents  the  main  point  in  the  case  of  the  de- 
fendant in  error.  He  assumes  the  position,  that  if  so  much 
of  the  general  banking  law  as  purports  to  create  and  confer 
corporate  powers  is  unconstitutional,  the  remaining  part  of 
the  law  is  valid.  His  position  is,  also,  that  the  principal  end 
and  object  of  the  legislature  was  not  to  create  corporations; 
that  corporate  powers  were  but  a  means  to  effect  an  ulterior 
object,  viz.:  to  supply  a  paper  circulating  medium;  that  cor- 
porations are  not  created  for  the  sole  purpose  of  calling  such 
soulless  beings  into  existence;  but  as  a  convenient  and  proper 
means  of  carrying  into  effect  and  attaining  some  other  object. 

If  it  can  be  shown,  or  fairly  assumed,  that  the  gen- 
eral banking  laws  *are  substantial  modifications  of  the  [123*] 
restraining  law,  that  only  so  much  of  these  laws  as 
confers  privileges  that  corporations  only  can  possess  is  void, 
and  the  remainder  is  valid,  we  shall  be  led  to  the  conclusion 
that  the  plaintiff  must  recover. 

That  a  statute  may  be  good  in  part  and  bad  for  the  residue 
is  a  sound  rule  of  law,  which  has  often  been  affirmed  by  the 
courts  of  the  United  States,  of  this  state,  and  the  English 
courts. 
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The  same  doctrine  holds  good  in  regard  to  deeds  and  wills. 
If  a  man  grants  more  than  he  owns,  the  grant  will  be  good 
for  what  he  owned  and  void  for  the  rest. 

It  is  also  a  rule  of  constraction  of  statutes,  that  if  an  affirm- 
ative statute,  which  is  introductive  of  a  new  law,  directs  a 
thing  to  be  done  in  a  certain  manner,  that  it  shall  not,  even 
though  there  are  no  negative  words,  be  done  in  any  other 
manner. 

The  intention  of  the  legislature,  in  passing  the  law,  is  to  be 
carefully  sought  in  the  law  itself;  and  if  it  can  be  carried  in- 
to effect,  it  is  the  duty  of  courts  to  do  so.  And  granting  that 
it  was  the  object  of  the  legislature  to  grant  greater  facilities 
for  organizing  banking  associations  or  corporations,  as  a 
means  to  increase  the  circulation  of  a  pf^per  currency,  we  must 
carefully  examine  to  ascertain  whether  the  organization  of 
associations  was  only  ancillary  to  this  object,  or  whether  this 
object  was  connected  with  others,  upon  which  it  was  made  de- 
pendent by  the  law,  and  without  which  it  was  not  intended  to 
be  accomplished. 

The  act  of  March  5, 1837,  assumed  to  create  corporations. 
The  associations  authorized  by  it  not  only  were  to  possess  the 
faculties  of  corporations,  but,  by  the  ninth  section,  they  were 
expressly  declared  to  be  bodies  corporate  and  politic.  When 
the  corporation  was  organized  in  all  respects,  according  to  the 
requirements  of  the  law,  then  it,  the  corporation,  the  body  po» 
litic  and  corporate,  in  its  artificial  character,  and  as  such  arti- 
ficial person,  was  allowed  to  issue  bank  notes,  to  receive  de- 
posits, and  to  make  discounts.  Its  action  was  confined  to 
banking.  Business  and  investments  entirely  lawful,  for  its 
stockholders  as  private  partners,  were  inhibited  to  them  as 
corporators;  and  privileges  were  bestowed  upon  them  as  mem- 
bers of  a  corporation,  which  by  the  restraining  act  were  for- 
bidden to  them  as  individuals.     Sec.  26,  27. 

The  corporation,  the  legal  entity,  exists  separate  and  apart 

from  its  stockholders  —  it  is  a  distinct  person,  and 

[124*]  must  be  so  regarded.    In  the  *case  of  Jloss  v.  McCulr- 

kmghj  6  Hill,  132,  Judge  Oowen  says:    "The  corpo- 

158 


JANUAKY  TERM,  1848.  124 

Brooks  79.  Hill. 

ration,  an  artificial  person,  is  the  principal.  Independently  of 
the  statute,  the  stockholder  is  no  more  liable  to  be  sued  than 
a  stranger.  The  company  and  he  are,  in  legal  contemplatioui 
distinct  individuals." 

The  legislature  appear  to  have  had  two  objects  in  view:  1, 
to  create  corporations;  and.  2,  to  vest  in  such  corporations  or 
artificial  persons  the  franchises  of  banking.  The  act  did  not 
profess  to  throw  open  the  business  of  banking  to  any  and  all 
persons  without  restriction;  but  to  allow  individuals  to  form 
themselves  into  corporations,  and  then  to  permit  the  corpora- 
tion to  engage  in  banking. 

It  is  said  that  there  are  only  six  sections  in  the  amendatory 
act  that  contain  the  word  corporations,  viz.,  the  third,  fourth, 
twenty -fifth,  thirty-second,  thirty-third  and  thirty-sixth;  that 
in  all  the  other  sections  the  companies  are  called  banks,  bank- 
ing associations,  or  such  associations;  and  that  in  all  the  pro- 
visions in  relation  to  the  organization  of  banks,  and  their  mode 
of  doing  business  and  making  contracts,  and  which  confer  on 
them  banking  powers,  it  is  done  by  the  name  of  banking  asso- 
ciations, and  not  by  the  name  of  corporations.  The  defend- 
ant claims  that  if  those  sections  containing  the  designation  of 
corporations  were  stricken  out,  it  would  not  affect  the  sub- 
stantial banking  powers  of  the  associations. 

But  by  the  ninth  section  it  is  provided  that,  "  all  such  per- 
sons as  become  stockholders  of  such  association  shall,  on  com- 
pliance with  the  provisions  of  this  act,  constitute  a  body  cor- 
porate and  politic."  When  a  number  of  persons  assembled 
together  and  subscribed  to  the  stock  (if  to  a  proper  amount), 
they  became  an  association,  and  that  moment  they  became  a 
corporation,  and  are  made  so  by  the  law.  When  the  associa- 
tion is  named  in  the  different  sections  of  the  law,  such  associ- 
ation as  is  thus  declared  to  be  a  corporation  is  meant,  and  this 
quality  or  attribute  enters  into  and  becomes  a  part  of  its  be- 
ing; the  effect  is  the  same  as  if  it  was  said,  such  association, 
iemg  a  corporation. 

If  we  are  right  in  this  view  of  the  law,  it  is  of  no  import- 
ance to  the  argument  of  the  defendant's  counsel  that  the  term 
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corporation  is  in  fact  omitted  in  any  of  the  sections,  since  in 
law  it  is  understood  and  made  a  part  of  all  the  sections.  If 
the  sections  containing  the  word  corporation  are  stricken 
out,  the  essential  attributes  of  a  corporation  are  found  in  the 
other  sections;  and  the  supreme  court  of  New  York, 
[125*]  in  *the  case  of  The  People  v.  The  Assessors  of  Water- 
town^  1  Hill,  623,  by  Judge  Bronson,  say:  "It  may 
be  true,  as  has  been  urged,  that  the  legislature  intended  to 
make  a  legal  being,  and  give  it  all  the  essential  attributes  of  a 
corporation.  That,  the  legislature  could  not  do.  I  do  not  re- 
fer  to  any  written  constitution.  The  constitution  of  things, 
the  order  of  nature,  forbids  it.  Human  powers  are  not  equal 
to  the  task  of  changing  a  thing  by  changing  its  name." 

If,  then,  there  were  no  corporations  having  a  valid  existence 
under  the  law,  there  were  no  recipients  of  the  proffered  fran- 
chises of  banking,  for  the  grant  was  to  them  only  upon  con- 
dition of  their  becoming  organized  as  corporators,  and  trans- 
acting business  as  such.  Take  away  their  corporate  attributes 
and  what  remained  of  these  associations?  The  privilege  of 
banking  was  not  proffered  to  Brooks  and  others  as  partners, 
but  to  them  as  corporators,  constituting  an  artilScial  person, 
contracting  and  acting  as  such.  They  were  required  to  com- 
ply with  the  provisions  of  the  law,  before  they  could  engage  in 
banking;  and  when  they  had  done  so,  they  became,  by  express 
enactment,  corporations.  If  they  failed  to  comply  with  the 
law  in  the  subscription  of  stock,  or  in  neglecting  to  assume  a 
corporate  name,  could  they  have  claimed  the  privilege  of  bank- 
ing? and  if  they  did  these  things  they  usurped  the  franchises 
of  a  corporation.  There  was  no  grantee  in  this  case  capable 
of  taking.  The  privilege  was  offered  to  corporations  poten- 
tially and  in  name,  but  the  legislature  failed  to  create  the  cor- 
porations. 

Conceding  as  we  have  said,  that  an  act  maybe  good  in  part, 
and  bad  in  part,  the  legislature  might  have  repealed  the  re- 
straining act;  if  they  had  done  so,  and  then,  by  an  independ- 
ent enactment,  the  creation  of  an  indefinite  number  of  cor- 
porations had  been  authorized  as  a  distinct  provision,  the  lat- 
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ter  would  not  have  invalidated  the  former.  But  in  this  case 
the  good  and  bud  are  hueyardbly  blended.  Nay,  the  vicious 
is  a  condition  precedent  to  what  would  have  been  a  valid  en- 
actment. The  restraining  act  was  repealed,  not  in  favor  of  indi- 
viduals, but  of  corporations;  and  where  there  were  no  corpora- 
tions of  the  character  required  bv  it,  it  remained  in  full  force. 

If  these  views  are  correct,  what  is  the  efiect  of  the  restrain- 
ing law  upon  the  claim  set  up  in  this  case? 

If  the  general  banking  law  did  not  have  the  effect  to 
repeal  the  re*straining  law,  then  the  first  step  in  the  or-  [126*] 
ganization  of  these  associations  was  penal.     All  securi- 
ties, taken  by  them  were  void.     As  nothing  is  said  in  the  law 
as  to  the  validity  of  their  issues,  this  must  be  determined  upon 
general  principles. 

The  principle  is  this:  The  organization  of  the  company  be- 
ing forbidden,  and  its  objects  being  unlawful,  its  cx)ntract8  made 
in  furtherance  of  the  illegal  objects  by  such  association  are  all 
tainted  with  illegality,  and  cannot  be  enforced  against  either 
party.  The  law  is  not  satisfied  by  the  payment  of  the  penalty. 
See  the  following  authorities  on  this  point.  2  Kent's  Com. 
466;  Story's  Conflict  of  Laws,  244,  248 ;  Lightfoot  et  al,  v. 
Tenant^  1  Bos.  &  Pul.  551,  556;  DeGroot  v.  Van  Duzeriy  20 
Wend.  390;  Bank  U.  S.  v.  Davis,  2  Hill,  468-9;  Jackson  v. 
Walker,  5  id.  30;  1  Man.  &  Sel.  596;  14  Mass.  322.  In  the 
case  of  Pennington  v,  Toomsend,  7  Wend.  276,  the  check 
sued  on  had  been  discounted  in  New  York  by  the  agents  of 
the  New  Jersey  Protection  and  Lombard  Bank.  The  opinion 
of  the  court  was  delivered  by  Judge  Nelson,  and  the  conclu- 
sion is  as  follows:  "  But  it  is  said  that  the  incurring  the  pen- 
alty of  $1,000  is  the  only  consequence  of  a  violation  of  the 
restraining  act  of  1818,  and  that  the  contract  may  be  enforced 
as  valid;  that  the  transaction  is  only  malum  prohihitum,  and 
not  malum,  in  se,  and  that  the  former  diflfers  from  the  latter 
in  this,  that  the  penalty  is  the  only  punishment  or  conse- 
quence. Castle^s  case,  Cro.  Jac.  644,  and  Rex  v.  WHght,  1 
Bur.  543,  cited  in  support  of  this  doctrine,  are  not  authorities 
to  the  extent  claimed;  they  establish  the  position,  that  where 
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a  new  offense  is  created  by  statute,  and  a  penalty  affixed,  the 
punishment  for  an  infraction  of  the  law  can  only  be  in  the 
mode  prescribed.  The  same  principle  is  recognized  in  2 
R.  S.  696,  §  39.  Giving  full  effect  to  this  principle,  the  civil 
rights  and  remedies  arising  out  of  the  inhibited  acts  are  left 
untouched,  and  I  apprehend  it  will  be  found  that  so  far  as 
these  are  concerned,  there  is  no  distinction  between  an  act 
malum  jp7'ohibitum.  and  malum  in  se.  Both  are  equally  for- 
bidden and  unlawful ;  and  I  will  add,  both  are  immoral,  and 
cannot  be  the  foundation  of  a  civil  right  that  will  be  enforced 
in  a  court  of  justice.  14  Johns.  273.  In  Thallimer  v,  Brinh 
erhoof^  20  id.  397,  C.  J.  Spencer  says:  'It  is  a  fundamental 
rule,  that  all  contracts  which  have  for  their  object  anything 
repugnant  to  the  general  policy  of  the  law,  or  contrary  to  the 
provisions  of  a  statute,  are  void;  for  it  is  a  rule  as  well 
[127*]  *in  law  as  in  equity,  ex  turpi  contractu  non  oritur  ac- 
tio^* In  the  same  case  Mr.  Justice  Woodwoeth  says: 
*An  agreement  expressly  prohibited  by  statute  must  necessarily 
be  considered  inoperative  and  void.  It  will  not  be  seriously 
urged  that  the  party  is  subject  to  the  penalty  only,  and  that 
the  courts  are  bound  to  consider  the  contract  legal  and  valid/ 
The  principle  had  before  been  avowed,  and  frequently  enforced, 
that  an  action  in  affirmance  of  an  illegal  contract,  the  object 
of  which  was  to  enforce  the  performance  of  an  engagement 
prohibited  by  law,  could  in  no  case  be  maintained.  The  ques- 
tion had  been  recently  fully  examined  by  the  supreme  court 
of  the  United  States,  Bank  of  U.  S.  v.  Owen^  2  Pet.  527, 
and  in  which  the  distinction  urged  by  the  plaintiffs,  so  far  as 
civil  rights  are  concerned,  is  repudiated  as  unsound.  It  is  said, 
if  the  security  should  be  declared  void,  still  the  plaintiffs  are 
entitled  to  recover  the  money  loaned,  under  the  common  counts. 
Whether  this  principle  is  applicable  at  all  to  this  case,  I  will 
.  not  stop  to  inquire,  for  there  is  no  pretense  for  its  application 
to  this  defendant,  inasmuch  as  no  money  was  ever  loaned  by 
the  plaintiffs  to  him.  Utica  Insurance  Co.  v.  Cadwellj  3 
Wend.  302." 

There  is  another  ground  upon  which  this  case  might  have 
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been  decided.  The  defendants  in  the  court  below  are  not  de- 
clared against  as  original  promisors,  but  as  directors  of  an  in- 
corporated bank,  and  on  a  contract  of  the  bank.  There  being 
no  such  body,  there  can  be  no  directors  of  it.  Defendants 
cannot  be  held  as  sureties  of  a  principal  that  never  existed. 
Their  contingent  liability  is  indissolubly  connected  with  and 
dependent  on  the  existence  of  a  contracting  corporation,  apart 
froiQ  the  stockholders.  Their  statutory  liability  was  second- 
ary and  subsidiary  to  that  of  the  principal;  and  if  defendants 
could  be  held  liable  in  any  such  form,  it  would  be  as  original 
promisors,  but  they  are  not  declared  against  as  such. 

We  have  decided  the  broad  question  as  it  was  submitted  by 
both  parties.  On  either  ground,  the  plaintiff  in  the  court  be- 
low must  fail. 

We  have  not  been  unnaindful  of  the  fact  that  large  interests 
were  involved  in  this  question;  that  a  few  bad  men  will,  by 
our  decision,  go  free  with  their  ill-gotten  gains;  at  the  same 
time,  hundreds  of  misguided  and  innocent  men  will  be  relieved 
from  entanglements  into  which  they  have  been  led  by  the  in- 
fluence and  example  of  others  equally  honest  and  innocent, 
and  in  whose  judgment  they  confided.  As  a  general 
*thing,  one  common  fate  appears  to  have  awaited  the  [128*] 
banker  and  his  creditor,  the  deceiver  and  the  deceived 
— all,  or  nearly  all,  are  bankrupts. 

Tliis  is  the  first  time  this  question  has  been  brought  before 
this  court  for  a  decision.  We  entered  upon  the  examination 
of  it  under  a  full  sense  of  its  magnitude  and  importance.  We 
feel  a  strong  conviction  that  our  conclusions  are  correct;  and 
this  is  all  we  feel  it  proper  or  necessary  for  us  to  say  in  refer- 
ence to  our  feelings,  to  the  obligations  that  rested  upon  us,  and 
the  part  which  we  have  enacted  in  the  closing  scene  of  this 
great  drama. 

Judgment  reversed. 
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S.  being  indebted  to  W.  &  Co.,  as.indorser  on  a  promissoiy  note,  assigned 
to  them  as  collateral  security  a  mortgage  he  held  against  H.,  which  W. 
&  Co.,  were  to  collect  and  apply  on  the  note.  W.  &  Co.  advertised  the 
mortgaged  premises  for  sale,  under  the  statute;  but  before  the  day  of 
sale,  it  was  agreed  between  them  and  S.  that  the  premises  should  be 
bid  oft*  at  the  sale  by  A.  8.  W.,  for  the  amount  due  on  the  mortgage,  and 
that  he  should  hold  them  in  trust  for  S.  and  W.  &  Co.;  and  that  if 
within  one  year  S.  paid  W.  &  Co.  what  was  due  on  the  note.  A-  S.  W. 
should  convey  the  premises  to  him,  but  if  not,  then  he  should  sell  them 
at  public  or  private  sale  for  what  they  would  bring,  pay  W.  &  Co.  from 
the  proceeds,  and  the  balance,  if  any,  pay  to  S.  In  pursuance  of  the 
agreement  the  premises  were  bid  off  by  A.  S.  W.  for  $572,  the  amount 
due  on  the  mortgage.  8.  failed  to  pay  W.  &  Co.,  and  A.  S.  W.  adver- 
tised  and  sold  the  premises,  which  were  purchased  by  W.  &  Co.  for 
$25,  who  afterwards  sued  8.  for  the  balance  due  on  the  note.  Held,  S. 
could  not  show  in  bar  of  the  action  that  the  mortgaged  premises  pur- 
chased by  W.  &  Co.  were,  at  the  time  of  sale,  worth  the  amount  due  on 
the  note. 

Case  reserved  from  Lenawee  Circuit  court.  Assumpsit 
agains-t  defendant  as  indorser  of  a  promissory  note.  Plea, 
general  issue. 

On  the  trial,  by  consent  of  parties,  the  following  agreements 

were  introduced  in  evidence:   An  agreement  between 

[*129]  plaintiffs  and  defendant,  dated  Nov.  29,  *1839,  which 

stated  that  the  defendant  had  that  day  assigned  to  the 

Note. — Where  one  holding  property  in  mortgage  converts  it  to  his  own 
use,  the  mortgage  debt  is  thereby  satisfied  to  the  extent  of  the  value  of  the 
property.    Davis  v.  Rider,  5  Hich.  423;  Place  v.  Grant,  9  id.  42. 

If  a  conveyance  of  real  estate  be  made  as  a  security,  whatever  its  forra, 
equity  will  hold  it  a  mortgage.  Rogan  tJ.  Walker  et  al.  1  Wis.  507 ;  Orton  «. 
Knab,  3  id.  576 ;  Plato  «.  Roe,  14  id.  453 ;  Sweet  v.  Mitchell,  15  id.  461 ;  Kent 
«.  Agard,  24  id.  378. 

One  acquiring  legal  title  by  purchase  at  sherifTs  sale,  under  an  agree- 
ment with  the  debter  to  hold  the  land  as  security  for  the  money  loaned  to 
pay  off  the  judgment,  will  be  regarded  as  a  mortgagee.  Reigard  «.  McNiel, 
88  111.  400;  see  also  Harbison  v.  Houghton,  41  id.  522,  and  Walsh  v.  Bren- 
nan,  52  id.  193. 

Mortgagee  cannot  purchase  at  his  own  sale  or  equity  of  redemption  is  not 
barred.     Waite  v.  Dennison,  51  111.  319.    When  a  sale  under  foreclosurt 
amounts  to  a  new  mortgage.    Elock  v.  Walker,  70  id.  416. 
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plaintiffs  certain  notes  and  mortgages,  among  which  were  a 
note  and  mortgage  against  William  A.  Hawkins,  for  $394.48, 
"  which  several  notes  and  mortgages  are  intended  as  collateral 
security  to  them  for  his  endorsement  of  J.  D.  Palmer  &  Co.'s 
note  for  $498.86,  due  and  payable  the  11th  January,  1839. 
The  understanding  between  the  parties  is  this,  that  the  said 
plaintiffs  shull  endeavor  to  collect,  by  course  of  law  or  other- 
wise, and  in  their  own  names,  or  in  the  name  of  said  Snow, 
the  money  due  or  to  grow  due  on  the  said  several  securities, 
and  apply  the  proceeds  after  paying  the  costs  and  expenses  of 
collecting,  towards  the  extinguishment  of  said  Snow's  liability 
as  indorser  of  said  note  of  J.  D,  Palmer  &  Co.,  and  the  sur- 
plus, if  any,  refund  to  him,  said  Snow;  and  ^hat  in  the  mean 
time  all  legal  proceedings  against  said  Snow  be  foreborne." 
Also  an  agreement  between  plaintiffs  and  defendant,  dated 
May  5,  1842.  This  last  agreement,  after  reciting  the  previous 
assignment  and  agreement  between  the  parties,  and  stating 
that  the  property  mortgaged  by  Hawkins  was  advertised  to 
be  sold  on  the  mortgage,  on  the  7th  of  May,  then  instant,  was 
as  follows:  "Now  it  is  understood  and  agreed  by  and  be- 
tween the  said  several  parties  concerned  in  this  matter,  that  the 
said  property  so  advertised  for  sale  under  the  said  Hawkins 
mortgage  (when  the  same  shall  be  offered  for  sale)  may  be 
bought  by  Alpheus  S.  Williams,  or  other  disinterested  person, 
for  the  whole  amount  due  by  said  Hawkins  on  said  mortgage 
and  its  accompanying  note  and  costs,  to  whom  the  deed  or  ev- 
idences provided  for  by  the  statute  shall  be  duly  made,  who 
shall  thereafter  hold  the  said  property,  or  the  interest  which 
he  may  acquire  therein,  in  trust  for  the  said  N.  &  H.  Weed 
&  Co.  (the  plaintiffs),  and  the  said  Fielder  S.  Snow  (the  de- 
fendant), as  follows,  subject  to  any  equity  of  redemption  or 
other  condition  which  the  law  may  annex  to  his  purchase,  tty 
wit:  in  trust  that  if  within  one  vear  from  this  time  the  said 
Snow  shall  pay  to  said  N.  &  H.  Weed  &  Co.  the  balance  which 
may  be  due  them  on  said  note  of  J.  D.  Palmer  &  Co.,  and  all 
costs  and  expenses  connected  with  the  same  and  with  said  se- 
curities, then  said  Williams,  or  other  person  who  shall  pur- 
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chase,  shall  assign  and  transfer  all  his  right  and  interest  in 
and  to  said  mortgaged  premises,  which  he  may  acquire  by 
such  purchase,  to  said  Fielder  S.  Snow.  But  in  case  the  said 
N.  &  H.  Weed  &  Co.  shall  not  have  been  paid,  at  the  end  of 

one  year  from  this  time,  all  the  balance  which  may  be 
[130*]   due  them  *as  aforesaid,  and  costs  and  expenses,  then  the 

said  "Williams,  or  other  person  who  shall  purchase  as 
aforesaid,  may  and  shall  immediately  thereafter,  or  at  such 
future  time  as  the  said  N.  &  H.  Weed  &  Co.  may  direct, 
either  at  public  or  private  sale,  as  shall  be  deemed  expedient 
and  for  the  interest  of  all  concerned,  sell,  assign  and  transfer 
all  the  said  property  so  to  be  bought  in  by  him,  or  the  inter- 
est therein  which  he  may  have  acquired  by  purchase  as  afore- 
said, for  the  greatest  price  in  cash  which  he  may  be  able  to 
obtain  for  the  same;  and  the  proceeds  of  such  sale,  or  redemp- 
tion of  the  property  (should  the  property  before  such  sale  be 
redeemed),  after  deducting  costs  and  expenses,  pay  to  said  N. 
&  H.  Weed  &  Co.,  towards  the  liquidation  of  said  indebted- 
ness of  said  Snow  to  them,  and  interests,  costs  and  expenses; 
and  the  surplus,  if  any  remaining,  pay  over  to  said  Snow.  It 
is  the  intention  of  the  parties  concerned,  that  the  liability  of 
the  said  Snow  to  said  N.  &  H.  Weed  &  Co.  shall  not  be 
affected  or  impaired  by  the  sale  of  the  mortgage  property  con- 
templated to  be  made  under  the  said  Hawkins  mortgage  bj 
advertisement  as  aforesaid.  But  said  advertisement  and  sale 
are  intended  as  well  for  the  protection  of  said  Snow  against 
the  insolvency  of  said  Hawkins,  as  to  facilitate  the  collectioQ 
of  said  N.  &  H.  Weed  &  Co.'s  claim  against  said  Snow;  and 
the  said  N.  &  H.  Weed  &  Co.  shall  be  at  full  liberty,  at  the  end 
of  one  year  from  this  time,  to  call  upon  and  proceed  against  the 
said  Snow  for  any  balance  of  his  said  indebtedness,  and  costs 
and  expenses,  which  may  then  be  remaining  due  and  unpaid.'' 
In  pursuance  of  this  agreement,  the  property  in  the  Hawk- 
ins mortgage  was  bid  off  by  A.  S.  Williams,  on  the  day  of 
sale,  for  $572,  the  amount  due,  including  costs.  Snow  did 
not  pay  N.  &  H.  Weed  &  Co.,  and  the  property  was  advertised 
by  Williams  for  sale  at  auction,  on  the  2l6t  June,  1845,  on 
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which  day  it  was  put  up  at  auction,  and  sold  to  N.  &  H. 
Weed  &  Co.  for  $25.  Defendant  then  called  a  witness,  by 
whom  be  offered  to  prove  that  the  property,  at  the  time  of  the 
sale  and  purchase,  was  worth  the  amount  due  the  plaintiffs  on 
the  note,  on  which  the  suit  was  brought.  This  evidence  was 
objected  to,  and  the  objection  sustained;  and,  under  the  charge 
of  the  court,  a  verdict  was  rendered  for  plaintiffs.  Defendant 
moved  for  a  new  trial,  which  motion  was  reserved  for  the 
opinion  of  this  court. 

Baker  and  Millerd^  for  plaintiffs. 

Tiffany  and  Beamany  for  defendant. 

*By  the  Court,  Whipple,  C.  J.     The  motion  for  a  [131*] 
new  trial  is  founded  upon  an  objection  taken  by  the 
defendant  to  the  ruling  of  the  court,  by  which  evidence,  touch- 
ing the  value  of  the  real  estate  described  in  the  Hawkins 
mortgage,  was  rejected. 

It  was  then,  and  is  now  contended  that  it  was  competent  to 
prove  that  the  property  was,  in  fact,  worth  the  full  amount 
specified  in  the  note,  and  thus  extinguished  the  debt. 

In  support  of  this  position,  it  is  urged  that  the  transaction 
was  in  the  nature  of  a  mortgage;  and  that,  if  a  mortgagee  of 
real  or  personal  property  take  the  mortgaged  property,  it  is  a 
satisfaction  of  the  debt,  if  equal  in  value  to  the  debt  it  was 
intended  to  secure.  Under  the  agreement  of  November,  1839, 
ihe  mortgage  and  notes  therein  mentioned  were  assigned  to 
the  plaintiffs  as  collateral  security  for  the  payment  of  Palmer 
&  Go.'s  note,  indorsed  by  the  defendant.  The  plaintiffs  were^ 
under  the  agreement,  to  collect  the  amount  due  on  the  securi- 
ties thus  assigned,  and  apply  the  proceeds  to  the  liquidation 
of  the  note.  By  the  agreement  of  May,  1842,  Alpheus  S. 
Williams  was  authorized  to  purchase  the  mortgaged  premises 
described  in  the  Hawkins  mortgage,  for  the  full  amount  due 
on  the  note  which  the  mortgage  was  intended  to  secure,  and 
the  costs  of  foreclosure.  It  was  further  provided  that  Wil- 
liams should  hold  the  property  in  trust,  as  well  for  the  plaint- 
iffs as  for  the  defendant;  and  if  the  defendant,  within  one 
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year,  paid  the  amonnt  due  on  the  note  of  Palmer  &  Co.,  and 
certain  costs,  then  Williams  was  authorized  to  convey  to  him 
all  his  right,  title  and  interest  tn  the  property.  It  was  furtlier 
provided,  that  in  the  event  that  the  defendant  failed  to  pay 
the  several  sums  above  specified,  then  Williams  was  author- 
ized to  sell  the  property  at  public  or  private  sale,  and  after 
satisfying  the  note,  costs,  etc.,  to  pay  any  surplus  that  might 
remain  in  his  hands  to  the  defendant.  It  was  further  stipu- 
lated between  the  parties  that,  at  the  expiration  of  one  year, 
the  plaintiffs  were  at  liberty  to  proceed  against  the  defendant 
for  any  balance  that  might  be  due  then  on  the  note. 

The  assignment  of  the  mortgage  gave  the  plaintiffs  full 
power  aud  authority  to  foreclose  the  equity  of  redemption  of 
Hawkins;  it  was,  in  legal  contemplation,  as  well  a  mortgage 
of  the  debt  as  of  the  power  of  sale.  If  the  mortgaged  prem- 
ises had  been  sold  under  a  statutory  foreclosure,  to  a  stranger, 

the   defendant  could   not  claim  a  right   to   redeem; 
[132*]  *and  if  the  premises  had  sold  for  an  amount  less  than 

the  debt  due  by  defendant  to  the  plaintiffs,  the  latter 
would  have  had  a  claim  upon  the  former  for  such  balance. 
The  assignment,  however,  being  in  the  nature  of  a  mortgage, 
such  a  foreclosure  would  not  operate  as  a  foreclosure  of  the 
mortgage  thus  created  by  the  assignment;  this  would  remain 
open  to  redemption  by  the  assignor.  This  equity  of  redemp- 
tion, however,  would,  in  such  case  attach,  not  to  the  land,  but 
to  the  money  for  which  the  land  was  sold.  But  if  the  mort- 
gagees of  the  mortgage  become  the  purchasers,  the  assignor's 
equity  of  redemption  attaches  to  the  legal  estate;  this  legal 
estate  passes  on  the  execution  of  the  assignment,  and  remains 
unchanged  by  a  foreclosure;  the  only  effect  of  which  is  to 
divest  the  original  mortgagor  of  his  equity  of  redemption.  If, 
therefore,  the  mortgaged  premises  had  been  sold  by  the  plaint- 
iffs under  the  agreement  of  November,  1839,  the  rights  of  the 
parties  would  have  been  determined  by  the  rules  I  have 
stated.  But  in  May,  1842,  after  the  property  was  advertised 
for  sale,  the  parties  enter  into  a  new  arrangement,  and  Wil- 
liams becomes  the  purchaser,  at  the  sum  of  $572.  Williams 
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thus  became  vested  with  the  legal  estate,  charged  with  the 
trusts  created  by  this  last  agreement.  By  that  agreement  he 
is  declared  a  trustee  for  the  benefit  of  both  parties.  The  legal 
rights  of  the  parties,  under  the  agreement  of  1839,  were 
changed  by  the  agreement  of  1842.  The  defendant,  instead 
of  permitting  the  plaintiffs  to  foreclose,  and  in  the  event  of 
their  becoming  the  purchasers,  insisting  upon  his  right  to  re- 
deem, waived  this  right,  and  assented  that  Williams  might 
become  the  purchaser,  with  the  understanding  that  if  he  paid 
Palmer  &  Co.'s  note,  Williams  was  to  convey  the  estate  to 
him ;  but  if  he  failed  to  pay,  then  Williams  was  at  liberty  to 
sell  the  property,  and  apply  the  proceeds  to  the  liquidation  of 
the  debt  owing  by  the  defendant  to  the  plaintiffs.  Williams 
did  sell,  and  the  moneys  arising  from  the  sale  were  applied 
according  to  the  terms  of  the  agreement.  Whether  a  court 
of  equity  would  consider  the  plaintiffs,  having  become  the 
purchasers,  as  holding  the  property  subject  to  any  equitable 
rights  of  the  defendant,  it  is  unnecessary  to  determine  —  a 
court  of  law  can  give  no  relief.  The  bid,  therefore,  made  by 
Williams  cannot,  under  the  facts  in  this  case,  be  considered 
as  a  payment  on  account  of  Palmer  &  Co.'s  note.  Such  a 
decision  would  contravene  the  express  terms  of  the  agreement 
made  by  the  parties;  it  would,  in  effect,  be  making  a 
new  agreement  for  the  parities.  The  object  of  the  [133*]  . 
agreement  was  to  benefit  the  defendant,  who  probably 
foresaw  that  if  the  property  was  sold  at  the  time  designated 
in  the  advertisement,  but  little  would  be  realized  from  the 
sale,  and  his  indebtedness  to  the  plaintiffs  inconsiderably  re- 
duced; whereas,  if  the  property  was  held  for  a  year,  he  might 
pay  the  debt,  and  thus  obtain  title  to  it;  or,  if  driven  to  the 
neccessity  of  having  it  sold,  a  greater  amount  might  be 
realized. 

After  a  careful  review  of  the  facts,  I  am  unable  to  perceive 
why  testimony  should  have  been  received  touching  the  value 
of  the  property.  The  first  ground  assumed  by  counsel  is 
certainly  untenable,  if  the  relation  existing  between  the  par- 
ties has  been  correctly  defined.     As  an  assignor  of  the  mort- 
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gage,  he  certainly  had  rights;  the  nature  of  those  rights  has 
already  been  stated.  But  he  permitted  the  mortgage  sale  to 
take  place  under  the  agreement  of  1842,  by  which  rights  re- 
served under  that  of  1839  were  waived.  Williams  did  not 
sell  mortgaged  property;  but  he  sold  property  vested  in  him 
by  virtue  of  the  mortgage  sale,  under  an  agreement  made  be- 
tween the  parties.  By  that  agreement,  the  defendant  virtually 
waived  his  right  to  redeem  in  the  event  of  the  plaintiffs  be- 
coming the  purchasers  under  the  mortgage  sale;  and  acquired 
new  rights:  that  of  obtaining  from  Williams  a  title  to  the 
property,  upon  payment,  within  one  year,  of  the  debt  due  the 
plaintiffs.  Not  having  paid  the  debt,  the  property  was  sold 
by  Williams  to  the  plaintiffs  for  $25. 

That  the  debt  was  paid,  from  the  fact  that  the  mortgaged 
premises  were  struck  off  to  Williams  for  nearly,  if  not  quite, 
the  amount  due  on  the  note,  would  certainly  be  inequitable, 
and  would  defeat  the  obvious  intention  of  the  parties,  as  ex- 
pressed in  the  agreement  of  1842.  To  permit  the  defendant 
to  give  in  evidence  the  present  value  of  the  property  to  ex- 
tinguish the  debt,  would  equally  defeat  the  object  and  pur- 
pose of  that  agreement.  By  it,  the  amount  for  which  the 
property  sold  w^as  to  be  offset  against  the  defendant's  indebt- 
edness —  not  its  value  several  years  afterwards,  and  when  suit 
is  instituted  for  the  purpose  of  recovering  any  balance  that 
might  be  due  on  the  nqte,  after  deducting  the  amount  realized 
at  the  sale.  This  sale  was  not  the  foreclosure  of  a  mortgage. 
The  principles  which  define  the  rights  of  parties,  circum- 
stanced as  they  were  under  the  agreement  of  1839,  are  inap- 
plicable when  considered  with  reference  to  the  agree- 
[134*]  ment  of  1842,  under  which  *the  plaintiffs  purchased. 
At  all  events,  we  cannot  relieve  the  defendant  under 
his  misfortunes;  if  he  has  any  remedy,  it  is  in  a  court  of 
equity. 

The  suggestion  that  the  evidence  is  admissible  to  show  the 
sale  fraudulent  is  equally  untenable.     If  fraudulent,  the  rem- 
edy of  the  defendant  is  clear.     His  course  is  to  resort  to  a 
court  of  chancery,  where  questions  of  this  nature  can  be  fully 
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investigated,  and  where  the  rights  of  all  parties  can  be  most 
effectually  protected. 

But  in  a  contest  upon  the  note  in  question,  it  would  appear 
somewhat  extraordinary  if  a  collateral  issue,  in  whidi  parties 
other  than  those  on  the  record  are  concerned,  should  be  tried. 
Upon  such  an  issue,  the  trustee  mutually  chosen  by  the  par- 
ties to  this  suit  would  be  vitally  interested;  we  are  not  dis- 
posed to  try  him  without  giving  him  an  opportunity  to  defend. 

If  there  has  been  fraud,  a  court  of  equity  will  relieve  the 
defendant;  we  can  give  no  relief  in  the  present  suit. 

It  must  be  certified  that  the  motion  for  a  new  trial  should 
be  overruled. 

Certified  accordingly. 


People  ex  rel.  Beyi^olds  vs.  Judges  of  Macomb  Cieouit 

Court. 

A  party  who  has  stayed  execution  on  a  judgment  against  him  in  a  Justice's 
court  cannot  afterwards  appeal. 

Motion  for  a  mandamus. 

Terry^  for  the  motion. 

2?.  C.  Walker  and  Hand^  contra. 

Note.  —  The  statute  under  which  this  decision  was  rendered  is  essen. 
tially  identical  with  that  in  Ohio,  under  which  it  was  held  that  giving 
bail  for  a  slay  of  execution  did  not  waive  the  right  of  appeal.  Nealy  u. 
Sexton,  Wright,  814.  Even  though  accompanied  by  a  part  payment  of  the 
judgment.  Alban  v,  Evans,  *i  W.  L.  M  325.  The  logic  of  the  statement 
that  '*  the  defendant  has  two  absolute  unqualified  rights  —  he  cannot  effect- 
ually exercise  but  one,"  is  somewhat  doubtful.  If  he  cannot  exercise  but 
one,  then,  instead  of  having  two  unqualified  rights,  he  has  only  his  choice 
of  one  of  the  two.  If  the  exercise  of  either  prevents  his  exercise  of  the 
other,  then  his  right  to  exercise  either  is  a  qualified  one,  and  depends  on 
the  contingency  of  his  not  having  already  exercised  the  other.  As  the 
statute  does  not  make  the  exercise  of  either  a  ground  of  denying  him  the 
exercise  of  the  other,  it  is  difllcult  to  see  whj'  the  court  should  do  so. 
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By  the  Courts  Wing,  J.  Judgment  was  recovered  before  a 
justice  of  the  peace  against  the  relator,  who  thereupon 
[135*]  gave  security  for  stay  of  *execution;  and  thereafter, 
and  within  five  days  from  the  rendition  of  judgment, 
gave  notice  of  his  intention  to  appeal  the  case  to  the  circuit 
court,  and  entered  into  a  recognizance  therefor.  The  circuit 
court  ruled  that  no  appeal  could  be  taken  from  the  judgment 
under  such  circumstances,  and  refused  to  allow  the  appeal  to 
be  entered ;  and  the'relator  now  moves  this  court  for  a  man- 
damus, directed  to  said  court,  commanding  them  to  allow  the 
appeal  to  be  entered. 

The  9th  section  of  the  justices'  act  of  1841  provides  that 
any  party  to  a  judgment  rendered  by  a  justice  of  the  peace, 
conceiving  himself  injured  or  aggrieved  by  such  judgment, 
may  appeal  to  the  circuit  court;  and  the  95th  section  pro- 
vides, that  the  party  appealing,  his  agent  or  attorney,  shall, 
within  five  days  from  the  rendition  of  judgment,  enter  into  a 
recognizance,  with  at  least  one  suflScient  surety,  conditioned  to 
prosecute  such  appeal. 

By  the  77th  section  of  the  same  act,  it  is  provided,  that  no 
execution  shall  issue  on  any  judgment  rendered  by  a  justice, 
etc.,  if  the  judgment  debtor  shall,  within  five  days  after  the 
rendition  of  the  judgment,  give  security,  in  writing,  with  one 
or  more  sureties,  satisfactory  to  the  judgment  creditor  or  the 
justice,  for  the  stay  of  the  execution  and  for  the  payment  of 
the  debt  or  damages,  with  interest  thereon,  and  costs,  in  three 
months,  etc. 

By  the  78th  section  of  the  same  act  it  is  provided,  that  M^en 
execution  shall  have  issued  within  five  days  after  the  rendi- 
tion of  judgment,  if  the  defendant  shall,  within  the  five  days, 
give  security,  the  execution  shall  be  returned,  and  the  prop- 
erty or  body  of  defendant,  if  taken  upon  it,  shall  be  released. 

It  is  provided,  in  section  73  of  the  same  act,  that  in  all  cases 
where  security  is  given  for  stay  of  execution,  if  the  debt  or 
damages,  and  the  interest  thereon,  together  with  the  costs, 
shall  not  be  paid  within  the  time  limited  by  law  for  such  stay, 
execution  shall  be  issued  by  the  justice,  on  application  of  the 
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judgment  creditor,  or  his  agent,  against  both  principal  and 
surety,  in  the  same  manner  as  if  judgment  had  been  entered 
against  both  such  defendant  and  surety  on  return  of  process 
personally  served. 

The  relator,  for  the  purpose  of  staying  execution  on  the 
judgment  rendered  against  him,  gave  security,  under  the  pro- 
visions of  the  77th  section.  He  had,  during  the  five 
days  next  after  the  rendition  of  the  ^judgment,  the  [136*] 
option  of  staying  the  execution,  or  of  appealing;  he 
could  not  do  both  —  for  the  one  is  inconsistent  with  the  other. 
And  shall  we  say  the  last  act  in  this  case  should  be  the  only 
operative  and  effectual  act?  It  could  not  have  been  the  in- 
tention of  the  legislature  to  give  to  the  judgment  debtor  the 
privilege  of  sporting  with  the  rights  granted  to  him.  If,  for 
any  cause,  he  did  not  obtain  justice,  he  could  appeal;  if  satis- 
fied with  the  judgment  of  the  justice,  he  could  delay  the  exe- 
cution by  giving  security.  Abundance  of  time  is  granted  for 
deliberate  consideration,  with  the  full  privilege  of  choice  be- 
tween the  two  expedients  afforded  him  by  the  statute.  The 
statute  does  not,  in  express  terms,  impose  any  restriction  in 
either  case,  nor  make  it  a  condition  that  he  may  do  the  one 
act  if  he  has  not  done  the  other;  neither  does  it  provide  that  if 
he  elects  to  adopt  one  course,  he  may  subsequently  avoid  it 
by  the  adoption  of  the  other.  He  has  two  absolute  unquali- 
fied rights  —  he  cannot  effectually  exercise  but  one.  The  re- 
lator, by  entering  stay  of  execution,  in  effect  admitted  that  the 
judgment  was  right,  and  the  debt  honestly  due  to  the  respond- 
ent. He  has  entered  into  a  formal  written  engagement,  to- 
gether with  his  surety,  that  the  debt  shall  be  paid  within  a 
specified  time.  By  this  act,  a  new  party  is  added  to  the  judg- 
ment; and  by  it,  and  as  a  compensation  to  the  respondent  for 
the  indulgence  granted  to  the  relator,  additional  security  is 
acquired  for  the  payment  of  the  debt.  The  respondent  had 
not  the  power  to  control  the  choice  of  the  relator;  but  when 
once  his  choice  is  made,  and  the  security  is  given,  it  becomes, 
like  a  recognizance,  a  solemn  undertaking,  a  statutory  judg- 
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ment  acknowledged  to  the  respondent,  who  is  a  party  to  it, 
and  without  whose  consent  it  cannot  be  annulled.  See 
Schenck  v.  Lincoln^  17  Wend.  506.  The  security  cannot  ap- 
peal; he  must  pay  the  judgment  if  the  relator  fails  to  do  so. 
Shall  it  be  said  that  this  liability  is  subject  to  the  right  of  ap- 
peal by  the  relator;  and  that  if  an  appeal  is  taken,  the  judg- 
ment against  the  surety  is  canceled?  As  against  the  relator, 
and  before  he  had  given  security,  the  effect  of  an  appeal  would 
have  been  to  open  the  judgment  and  grant  a  new  trial.  17 
Johns.  131.  But  after  he  has  made  his  election,  and  the  se- 
curity has  been  given,  does  it  vacate  the  security?  The  stat- 
ute does  not  so  declare.  If  allowed,  would  it  not  operate  as  a 
surprise  upon  the  judgment  creditor?  After  he  knew  se- 
curity was  given,  would  he  probably  inquire  if  an  appeal  had 

been  taken? 
[137*]  *It  is  our  duty  to  give  such  construction  to  the  act  as 
will  harmonize  its  different  provisions,  and  preserve 
the  rights  of  parties,  as  well  plaintiff  as  defendant.  I  think 
this  can  be  accomplished  by  holding,  as  this  court  does,  that 
the  relator,  by  Cling  security,  has  made  his  election,  and  is 
estopped  from  further  litigating  the  justness  of  the  respond- 
ent's claim. 

In  the  case  of  NeaVy  v.  Sexton^  Wright,  314,  the  same  ques- 
tion was  presented,  and  it  was  decided  that  a  party,  against 
whom  there  is  a  judgment,  may  stay  execution  and  appeal 
also;  that  a  party  may  desire  to  stay  execution,  in  order  to 
obtain  counsel  as  to  the  propriety  of  appealing,  and  thus  save 
the  expense  of  taking  his  property  or  body  in  execution. 

By  the  laws  of  Ohio,  the  judgment  creditor  might  issue 
execution  the  moment  judgment  was  rendered.  By  the  77tli 
section  of  our  act  this  is  prohibited,  except  in  one  case,  until 
after  the  expiration  of  five  days;  so  that  there  is  not  the  same 
necessity  for  giving  stay  to  get  time  for  reflection,  with  us  as 
in  Ohio.  Again,  in  Ohio  the  surety  for  stay  of  execution 
enters  into  a  recognizance,  and  if  the  debt  is  not  paid  at  the 
time  specified  in  the  recognizance,  execution  does  not  issue 
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against  the  principal  and  surety,  as  with  us,  but  suit  must  be 
brought  on  the  recognizance,  as  in  other  cases. 
Motion  denied. 


People  vs.  Collieb. 

An  indictment  for  perjury  must  aver  the  false  allegation  was  material  to 
the  matter  in  question,  or  it  must  clearly  appear  from  the  indictment 
to  have  been  so  from  the  statement  alleged  to  be  false. 

Where  an  indictment  for  perjury  stated,  **  it  became  and  was  material  to 
ascertain  the  truth  of  the  matters  hereinafter  alleged  to  have  been 
sworn  to/'  stating  what  defendant  swore  to,  the  averment  was  held  in- 
sufficient. 

*An  innuendo  is  bad  when  there  is  nothing  previously  stated  to  [188*] 
which  it  can  refer. 

R.  S.  1838,  p.  639,  sec.  2,  does  not  make  that  perjury  which  is  not  material 
to  the  issue. 

Case  reserved  from  the  District  Court  for  the  county  of 
Jackson. 

S.  If.  Walker^  Attorney  General^  for  the  people. 
Joy^  for  defendant. 

By  the  Coti/rt^  Wing,  J.  It  is  alleged,  among  other  reasons, 
in  arrest  of  judgment,  that  there  is  no  sufficient  averment  of 
the  materiality  of  the  alleged  false  testimony  or  matter  falsely 
sworn  to  by  the  defendant,  to  the  question  or  matter  which 
was  the  subject  of  inquiry  before  the  justice. 

The  indictment  alleges,  in  substance,  that  a  complaint  was 
made  against  one  Allen  Boyce,  charging  him  with  having 
stolen  a  bay  horse  and  one  mule,  the  property  of  one  Benjamin 

NoTB.  —  Indictment  for  perjury  in  making  affidavit  must  show  that  the 
affidavit  was  made  to  be  used  or  was  used  in  a  cause,  People  17.  Fox,  25 
Mich.  493;  for  swearing  to  bill  in  equity,  should  show  that  the  case  is  one 
in  which  the  bill  would  be  treated  as  evidence  or  as  the  ground  of  grant- 
ing some  motion  or  relief.  People  v.  Paige,  26  id.  30.  But  it  is  not  neces- 
sary to  set  forth  so  much  of  the  proceedings  as  will  show  it  to  be  material, 
Hoch  V.  People,  8  id.  552;  mu»t  be  in  a  judicial  proceeding,  State  v.  La- 
ment, 2  Wis.  487;  Kearney  t>.  Andrews,  5  id.  23;  Bremer  r.  Kcnig,  id.  156. 
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L.  Collier  (the  defendant);  and  that  the  matter  canae  on  to  be 
heard  and  determined,  and  that  the  defendant  was  in  due 
form  of  law  sworn  as  a  witness.  There  is  then  inserted  in  the 
indictment  the  following  averment:  ^^and  then  and  there 
vjyon  the  hearing  of  the  said  complaint^  it  heca?7ie  and  wa9 
material  to  ascertain  the  truth  of  the  inatter  hereinaft^ 
alleged  to  have  been  sworn  to  and  stated  hy  the  said  Benja- 
nnin  Z.  Collier^  upon  his  oath?^  This  averment  is  inserted 
in  both  counts  of  the  indictment,  immediately  preceding  the 
statement  of  the  matters  alleged  to  have  been  falsely  sworn  to; 
and  this  is  the  only  averment  to  be  found  in  either  count,  in 
relation  to  the  materiality  of  the  evidence  given  by  defendant 
to  the  matter  pending  and  in  question  before  the  justice. 

It  is  a  well  settled  rule,  that  it  must  appear' on  the  face  of 
the  indictment  that  the  false  allegation  was  material  to  the 
matter  in  question;  for  if  it  be  of  no  importance,  though  false, 
it  will  not  be  perjury;  for,  as  it  does  not  concern  the  issue,  it 
is  extra-judicial  in  this  respect.  2  Chit.  Crim.  L.  305.  If  it 
must  be  material,  it  must  be  averred  to  be  so,  or  it  must 
clearly  appear  to  be  so  from  the  statements  alleged  to  be  false. 
In  stating  the  question  which  is  averred  to  be  material,  it  is  prop- 
er to  mention  the  circumstances,  which  must  afterwards 
[*139]  be  connected  with  *the  terms  of  the  defendant's  oath, 
in  order  to  assign  perjury  upon  that  meaning.  The 
usual  form,  when  an  express  allegation  of  materiality  is  made 
is,  that  it  becomes  a  material  question  whether  such  a  thing 
liappened  or  existed.  In  this  case  it  might  have  been,  wheth- 
er a  certain  bill  of  sale,  executed  by  Boyce  to  Collier,  was  ex- 
ecuted for  such  and  such  purposes;  whether  by  it  a  certain 
horse  was  conveyed  or  sold  to  Collier;  and  whether  he  had 
said  so  and  so  about  it.  The  materialty  of  the  question  must 
be  raised  by  the  issue,  and  must  have  existed  at  the  timetlie 
inquiry  is  entered  upon  and  before  the  witness  gives  his  evi- 
dence. The  supposition  of  the  court  is,  that  the  evidence  is 
false;  therefore,  if  the  defendant  be  guilty,  his  allegations  had 
no  foundation  in  fact;  nor  does  it  appear,  even  in  suggestion, 
till  he  gave  his  evidence;  and  when  he  had  given  his  evidence, 
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it  became  material  to  ascertain  the  truth  of  what  he  had  sta- 
ted; but  it  is  not  stated  that  he  gave  any  evidence  after  it  be- 
came material.  In  the  case  of  Regma  v.  Goodfellow^  1  Car. 
&  Marsh.  569  (41  Eng.  C.  L.  310),  the  indictment  contained 
the  same  averment.  The  conrt  says,  "  As  to  the  allegation  of 
materiality,  I  am  of  the  opinion  that  the  allegation  is  clearly 
bad.  It  seems  to  me  it  is  qnite  absurd  to  say,  it  became  ma- 
terial to  ascertain  the  tmth  of  what  the  witness  stated;  the 
witness'  statement  itself  must  be  given  to  ascertain  the  truth 
of  something  which  has  become  material  to  the  inquiry  before 
the  statement  has  been  made." 

It  is  then  stated  in  the  indictment,  that  the  defendant  ^^did 
depose  and  give  in  evidence  to  the  effect  following,  that  is  to 
say,  that  he,  the  said  Benjamin  L.  Collier,  did  not,  in  conver- 
sation with  one  Charles  Boyce,  tell  him,  the  said  Charles 
Boyce,  that  the  bill  of  sale  [referring  to  a  bill  of  sale  executed 
by  the  said  Allen  Boyce  to  the  said  Benjamin  L.  Collier,  then 
and  there  produced,  and  proved  and  read  in  evidence,  before 
the  said  John  Ganow,  as  such  justice  of  the  peace,  on  the 
bearing  of  the  matter  of  the  said  complaint,  and  which, 
amongst  other  things,  purported  to  convey  from  the  said  Allen 
Boyce  to  the  said  Benjamin  L.  Collier  the  goods  and  chattels 
alleged  to  have  been  jstolen  in  the  said  complaint],  was  in- 
tended as  a  collateral  security  for  the  payment  of  the  amount 
the  said  Allen  Boyce  was  indebted  to  him,"  etc. 

The  subject  matter  of  the  bill  of  sale  is  introduced  into  the 
second  count  in  the'  same  way,  and  all  the  evidence  of  the  de- 
fendant is  stated  to  have  been  in  reference  to  it.  There 
is  no  prefatory  statement  to  which  *it  refers.  The  [140*] 
innuendo  embraces  all  that  is  stated  in  the  indictment 
in  relation  to  Collier's  interest  in  or  title  to  the  horse.  All  his 
evidence  relates  to  the  validity  of  the  bill  of  sale,  when  execu- 
ted, what  he  had  afterwards  said  concerning  it,  and  what  was 
intended  by  it.  This  is  the  first  time  the  bill  of  sale  is  men- 
tioned in  the  indictment;  nothing  is  previously  said  in  rela- 
tion to  its  materiality  to  the  question  to  be  determined  by  the 
justice.  But  for  the  innuendo  it  would  not  appear  that  it  re- 
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lated  to  a  horse.     Can  the  innuendo  have  the  effect  which  is 
claimed  for  it?    Mr.  Chitty  explains  the  office  of  an  innncndo 
as  follows:  "It  is  a  mode  of  explaining  some  matter  dearlj 
expressed ;  it  serves  to  point  ont  when  there  is  precedent  mat- 
ter, but  can  never  introduce  a  new  charge;  it  may  elucidate 
what  is  already  averred,  but  cannot  add  to,  or  enlarge  or  alter 
its  sense;  and,  therefore,  if  it  be  intended  to  explain  anything, 
the  matter  must  first  be  put  upon  the  record  for  it  to  explain. 
Thus  the  words,  he  has  burned  my  barn,  cannot,  by  innuendo, 
be  taken  to  be  a  bam  full  of  com;  but,  if  it  had  been  stated 
before,  by  way  of  inducement,  that  the  owner  had  a  bam  full 
of  com,  and  then  the  innuendo  had  referred  to  it  as  such,  the 
meaning  would  have  been  complete."     2  Chit  Crim.  L.  310. 
So  in  this  case,  if  the  subject  matter  of  the  bill  of  sale  had 
been  set  out  in  the  prefatory  part  of  the  indictment,  and  it 
had  been  averred  that  it  became  material  to  ascertain,  etc, 
and  thus  made  it  proper  to  refer  to  it,  it  might  have  been 
done  by  innuendo.    We  think  the  innuendo  bad.     There  is 
nothing  previously  stated  to  which  it  can  refer.     We  have 
seen  it  cannot  add  a  new  charge  as  in  this  case.    Here  the 
nature  of  the  bill  of  sale,  its  substance,  its  effect  and  bearing 
upon  the  case  before  the  court,  is  all  contained  in  the  innu- 
endo.   Without  the  explanation  afforded  by  it,  the  evidence 
of  Collier  would  be  unintelligible;  and  therefore,  as  some  use 
is  made  of  the  innuendo,  which  is  imperfect,  it  cannot  be  re- 
jected as  surplusage.    2  Chit.  Crim.  L.  310, 311;  1  Ld.  Baym. 
256. 

It  does  not  appear  from  the  indictment,  that  the  evidence 
was  given  by  defendant  on  a  cross-examination,  and  we  can- 
not, in  a  case  like  this,  infer  that  it  was,  as  all  the  facts  neces- 
sary to  show  its  materiality  must  appear  upon  the  face  of 
the  indictment. 

The  whole  of  the  evidence  given  by  the  defendant  relates  to 
matters  (so  far  as  appears)  collateral  to  the  question  be- 
[141*]  fore  the  court,  which  was  *whether  Boyce  had  stolen  de- 
fendant's horse,  and  not  in  relation  to  a  bill  of  sale, 
which  does  not  appear  to  have  any  connection  with  or  relate  to  a 
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horfie.  The  defendant  is  not  charged  with  having  testified  in 
relation  to  a  horse;  his  evidence  is  confined  to  a  bill  of  sale, 
and  what  he  has  or  has  not  said  abont  it  to  different  persons. 
And  even  if  it  was  averred  that  the  evidence  was  given  npon 
a  cross-examination  —  as  ;t  appears  to  relate  to  a  collateral 
matter,  it  could  not  lay  the  foundation  for  an  impeachment, 
and  therefore  it  could  not  be  material  in  this  respect.  1 
Stark.  Ev.  164. 

The  attorney  general  refers  to  the  revised  statutes  of  1838, 
page  639,  and,  as  I  understand  him,  insists  that  it  changes  the 
rule  in  relation  to  the  materiality  of  the  testimony  to  the  mat- 
ter in  question  before  a  court;  but  the  statute  does  not  make 
that  perjury  which  is  not  material  to  the  issue.  The  statute 
says,  if  any  person,  of  whom  an  oath  shall  be  required  by  law, 
shall  willfully  swear  falsely  in  regard  to  any  matter  or  thing, 
respecting  which  such  oath  is  authorized  or  required,  he  shall 
be  guilty  of  perjury.  This  statute  embraces  cases  which  be- 
fore were  not  embraced  by  law,  but  it  does  not  in  any  way 
change  the  rules  regulating  the  mode  in  which  indictments  for 
perjury  are  to  be  framed. 

The  result  of  our  examination  of  this  case  is,  that  the  aver- 
ment referred  to  is  not  well  made;  that  the  innuendo  stated 
above  is  improper,  and  not  in  conformity  to  the  rules  of 
pleading  in  such  cases;  and  that,  in  the  absence  of  the  aver- 
ment and  the  innuendo,  the  materiality  of  the  testimony  of 
defendant,  upon  which  purjury  is  assigned^  is  in  no  wise  ap- 
parent from  any  other  portion  of  the  indictment;  and,  therefore, 
that  the  indictment  is  bad,  and  will  not  sustain  a  conviction, 
and  judgment  must  be  arrested.  We  do  not  deem  it  necessary 
to  notice  the  other  objections.  • 

Let  it  be  certified  to  the  circuit  court  of  the  county  of  Jack- 
son, in  which  said  case  is  now  pending,  that  the  law  of  the 
case  is  with  the  defendant  upon  the  point  submitted  and 
noticed  by  this  court. 

Certified  accordingly. 
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{143*]  *Thb  People  vs.  Jrbome. 

It  is  not  libelous  to  write  and  publish  of  and  concerning  one  who  is  a 
druggist.  "  The  above  druggist  in  the  city  of  Detroit  revising  to  con- 
tribate  his  mite  with  his  fellow  merchants  for  watering  Jefferson 
avenue,  I  have  concluded  to  water  said  avenue  in  front  of  Pierre  Tel- 
ler's store,  for  the  week  ending  June  27, 1846." 

Oasb  reserved  from  Wayne  District  Oourt. 
J,  M.  Howard^  for  defendant. 

By  the  Cowrt^  Wiko,  J.  An  indictment  was  presented  to 
the  district  court  for  the  county  of  Wayne,  at  the  December 
twm  of  the  court  in  the  year  1846,  against  defendant,  Edwin 
Jerome,  for  an  alleged  libel  on  Pierre  Teller,  to  which  a  gen- 
eral demurrer  was  filed.  Upon  the  argument  of  the  demurrer, 
the  following  questions  were  made,  yiz. : 

1.  Is  the  published  matter  set  forth  in  said  indictment 
libelous? 

2«  Is  the  same  set  forth  in  said  indictment  with  legal  cer- 
tainty? 

The  presiding  judge  of  the  district  court  deeming  these 
questions  of  sufficient  importance  to  haire  the  same  submitted 
to  this  court  for  its  opinion  thereon,  did  accordingly  certify 
llie  same  to  this  court. 

The  charge  made  against  Pierre  Teller  in  the  supposed 
libel  is,  that  he,  "  the  above  druggist  in  the  city  of  Detroit,  re- 
fusing to  contribute  his  mike  with  his  fellow  merchants  for 
watering  Jefferson  avenue,  I  have  concluded  to  water  said 
avenue  in  front  of  Pierre  Teller's  store,  for  the  week  ending 
June  27,  1846."«  This  embraces  all  that  is  said  of  Mr.  Teller 
personally. 

NoTB.  —  Bee  as  to  essentials  of  libel,  Lewis  «.  Soulc,  8  Mich.  514;  Ed- 
wards «.  Chandler,  14  id.,  471;  — not  libelous  to  charge  a  corporation 
with  intending  to  do  what  its  charter  expressly  authorizes,  Hahnemaa- 
nia  Life  Ins.  Co.  ©.  Beebe,  48  111.  87;  see  also  case  of  Strader  «.  Strader,67 
id.,  404;  libei  if  it  charges  want  of  official  integrity,  Wilson  c.  Koonan, 
98  id.  105 ;  same,  27  Wis.,  598 ;  see  also  Cramer  «.  Noonan,  4  id  281 ; 
Brown  «.  Remington,  7  id.  463;  Lansing  ».  Carpenter,  9  id.  540. 
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The  general  rule,  ibat  a  libel  upoa  an  inclividual  is  a  '^  ma- 
licions  defamation,  expressed  either  in,  printing  or  writing, 
and  tending  to  blacken  the  xuemorj  of  one  who  is  dead,  or  tha 
reputation  of  one  that  is  alive,  and  expose  him  to  public 
hatred,  contempt  or  ridicule,"  is  plain  and  easily  understood* 
but  its  application,  in  the  most  of  the  cases  which  have  been 
presented  to  the  courts,  has  been  found  to  be  difficult.  There 
are  many  cases  in  which  the  rule  does  not  furnish  a  sure 
guide;  and  this,  to  my  apprehension,  is  one  of  them. 

Only  the  latter  part  of  the  rule  can  be  supposed  to  have 
any  bearing  "♦upon  this  case.     Does  the  publication  [143*] 
tend  to  expose  Mr.  Pierre  Teller  to  public  hatred,  con- 
tempt or  ridicule? 

It  is  said  that  where  there  is  no  imputation  upon  the  moral 
character,  no  words  of  ridicule  or  contempt,  and  nothing  * 
which  can  affect  the  party's  reputation  in  life,  it  is  no  libd. 
An  illustration  of  this  rule  is  found  in  liohinaon  v.  Jermynj 
1  Price,  11.  The  defendant  published  of  and  concerning  the 
JE^verend  John  Bobinson,  as  follows:  "The  Eeverend  John 
Hobinson  and  his  brother  James  Bobinson,  inhabitants  of  thia 
town,  not  being  persons  that  the  proprietors  and  annual  sub- 
scribers think  it  proper  to  associate  with,  they  are  excluded 
this  room."  The  libel  was  published  in  the  Cassino  Room, 
by  posting  it  on  a  paper.  It  was  held  that  the  paper,  and  the 
mode  of  promulgating  it,  did  not  amount  to  a  libel:  1.  Be- 
cause it  did  not,  by  any  necessary  or  probable  implication, 
affect  the  moral  fame  of  the  party.  2.  That  it  was  the  regu- 
lation of  a  subscription  assembly,  and  the  paper  might  import 
no  more  than  that  the  party  was  not  a  social  and  agreeable 
character  in  the  intercourse  of  common  life.  3.  That  the 
words  charged  him  with  nothing  definite,  threw  no  blame  on. 
his  reputation,  and  implied  no  unfitness  for  general  society. 
The  same  reasons  will  apply  to  this  case.  The  statement  does 
not  assert  or  imply  that  Teller  was  under  a  legal,  moral  or 
even  honorary  obligation  to  contribute  his  mite  with  his  fel- 
low merchants,  to  water  Jefferson  avenue.     All  that  can  be 

inferred  from  the  statement  is,  that  the  merchants  on  the 
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avenue  had  nnitedy  or  had  proposed  to  unite,  in  watering  the 
avenue,  and  that  Teller  had  refused  to  unite  with  them.  The 
proposition,  for  aught  that  appears,  was  a  new  one  —  there 
was  no  obligation  resting  upon  Teller  to  join  in  the  further- 
ance of  this  project.  It  was  addressed  to  his  discretion  —  it 
was  not  a  work  of  necessity;  and  if  a  matter  of  taste  or  gen- 
eral convenience,  all  the  inhabitants  of  the  city  were  alike 
interested  in  it.  The  ])osition  of  Teller  did  not  make  it  any 
more  incumbent  on  him  to  assist  in  this  measure,  than  it  was 
upon  any  other  citizen  who  might  desire  to  walk  or  ride  on 
the  avenue,  free  from  the  annoyance  of  dust.  If,  then,  there 
was  any  motive  which  could  prompt  to  such  liberality  on  the 
part  of  merchants,  and  which  was  peculiar  to  them,  it  was 
their  personal  interest,  in  being  able  to  expose  their  goods 
'upon  the  sidewalk  without  their  being  soiled  by  dust:  they, 
in  an  especial  manner,  reaped  the  advantages  to  be  derived 
from  watering  the  street.  Those  of  them  who  pre- 
[144*]  served  *their  goods  unsoiled  would  present  greater 
attractions  to  purchasers  than  those  who  allowed  them 
to  be  covered  with  dust.  How  was  Mr.  Teller  to  participate 
in  this  peculiar  benefit,  since  drugs  and  soda  water  are  not 
usually  exposed  to  the  open  air?  .  He  would  derive  no  greater 
benefit  from  the  wetting  of  the  street,  than  any  other  citizen 
doing  business  or  residing  upon  the  street.  The  merchants, 
guided  by  their  views  of  their  peculiar  interest,  did  what  they 
thought  would  promote  it.  If  the  dust  was  kept  down,  their 
goods  would  be  preserved  in  good  order;  whereas,  if  the  dust 
was  permitted  to  rise  and  float  in  the  atmosphere,  and  be 
drawn  into  the  throats  of  the  good  people  passing  to  and  fro 
upon  the  street,  it  would  be  likely  greatly  to  promote  the  sale 
of  Mr.  Teller's  soda  water.  He  refused  to  contribute  his 
mite;  and  if  this  was  not  commendable,  at  the  least,  it  is  ob- 
vious it  was  his  right  to  do  so;  and  I  cannot  see  how  the 
charge  has  any  tendency  to  expose  hi/m  to  pvhlic  hatred^  cofit' 
tempt  or  ridicule;  and  surely  it  does  not  fall  within  any 
other  branch  of  the  rule  I  have  stated. 
The  defendant,  having  stated  what  Mr.  Teller  refused  to  do^ 
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;proceed8  to  state  what  he  has  been  advised  to  do,  and  what  he 
will  do,  and  that  he  will  receive  his  pay  according  to  the 
proposition  of  sundry  persons.  He  does  not  again  allude  to 
Mr.  Teller;  his  expectations  are  from  the  public.  All  that  is 
said  in  the  publication,  besides  the  statement  in  relation  to 
Mr.  Teller's  refusal  to  contribute  his  mite,  etc.,  relates  to  the 
defendant  himself — it  does  not  bear  upon  Mr.  Teller. 

In  this  countrj',  and  particularly  in  this  western  country, 
great  latitude  has  been  allowed  to  individuals  in  speaking  and 
writing  "of  and  concerning "  private  and  public  characters; 
and  though  it  is  not  pretended  that  by  this  habit  a  new  rule 
has  been  established,  or  the  eflFect  of  the  old  rule  has  been  de- 
stroyed, yet  it  may  be  doubted  if  it  has  not  been  much  weak- 
ened. There  are  many  scurrilous  epithets,  which  scholars  and 
gentlemen  seldom,  if  ever,  use,  but  which  it  is  the  province 
and  habit  of  the  vulgar  to  apply,  as  well  to  the  good  as  to 
the  bad — not  doubting  that  in  this  land,  where  the  largest 
liberty  of  speech  is  guarantied  to  all  by  the  constitution, 
where  our  laws  and  the  conventional  rules  of  society  are 
moulded  and  changed  by  the  influence  of  public  opinion, 
spoken  or  written,  that  ridicule  is  as  innocent,  if  not  as  pow- 
erful, a  mode  of  conveying  to  the  mind  public  sentiment  or 
opinion,  as  any  other.  It  is  not  to  be  doubted  that  it 
is  allowable,  by  speaking,  writing  or  print*ing,  to  ridi-  [146*] 
cule  to  some  extent  the  acts  and  opinions  of  public 
men,  and  also  private  individuals,  when  their  acts  are  con- 
nected with  public  measures.  The  great  diflSculty  consists  in 
defining  the  boundary  between  what  may,  and  what  may  not, 
be  said  or  written,  without  subjecting  the  person  so  speaking 
or  writing  to  a  public  prosecution.  ^ 

In  this  case,  there  is  no  moral  delinquency  charged  uponV 

Teller;  nor  can  I  see  that  what  is  said  of  him  implies  any 

unfitness  for  general  society,  or  that  it  tends  to  expose  him  to 

public  hatred,  contempt  or  ridicule,  particularly  in  the  first 

part  of  the  publication.    And  if  there  is,  in  any  part  of  it, 

anything  tending  to  expose  anyone  to  public  hatred,  contempt 

or  ridicule,  the  defendant,  and  those  persons  who  proposed  to 
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pay  him  by  penny  contributions,  and  those  who  so  oontiib- 
uted,  had  it  all  to  themselves. 

The  matter  is  not  set  forth  with  legal  certainty  in  the  in- 
dictment. 

There  is  no  prefatory  averment  that  Pierre  Teller  is  a  mer- 
chant, a  druggist,  a  keeper  of  a  soda  fount,  or  is  engaged  in 
any  particular  business  of  and  concerning  which  the  state- 
ments were  made. 

We  are,  therefore,  of  the  opinion  that  the  matter  set  forth 
in  the  indictment  is  not  libelous;  and  if  it  is,  it  is  not  set 
forth  with  legal  certainty  in  the  indictment;  but  looking 
upon  the  statement  as  not  libelous,  we  do  not  think  it  necea- 
sary  to  examine  the  structure  of  the  indictment  with  much 
particularity. 

Certified  accordingly. 


BfiooKS  vs.  Dblbympls. 

la  an  action  In  a  Justice's  court  against  defendant  for  falsely  representing 
himself  to  have  title  to  a  piece  of  land,  which  plaintiff  was  induced 
to  purchase  of  him,  it  was  held,  the  title  to  the  land  must  necessarily 
be  drawn  in  question,  and  that  the  Justice,  therefore,  had  no  jurisdic- 
tion of  the  case. 

Where  there  are  two  issues  —  the  general  issue,  and  an  issue  on  a  special 
plea  —  and  the  jury  find  a  verdict  for  plaintiff  on  the  general  issue, 
hut  rendered  no  verdict  on  the  other  issue*  the  judgment  will  not  be 
reversed,  if  the  verdict  on  the  general  issue  negatives  the  special  plea 
of  defendant  on  which  the  other  issue  was  joined,  and  the  jury  could 
not  have  found  for  plaintiff  had  defendant  established  his  special  plea. 

Note. —  On  demurrer  to  declaration  alleging  title,  justice  has  juris- 
diction. Stout  V.  Keyes,  2  Doug.  184;  so  if  plea  admit  want  of  title, 
Kreuger  v.  Zirbel,  2  Wis.  233.  In  trover  for  stacks  of  grain,  plea  of  free- 
hold in  the  land  whereon  the  stacks  were,  does  not  put  title  in  issue,  Ver- 
beck  «.  Verbeck,6  id.  15i»;  see,  also,  Watiy  t?.  Hiltgen,  16  id.  616;  Miles 
«.  Chamberlain,  17  id.  446;  Rogan  v.  Perry,  6  id.  194;  Manning  «.  Smithy 
10  id.  509;  State  v.  Doane,  14  id.  433;  Sloppeubach  v,  Zohrlaut  21  id.  88& 
Must  be  answered  and  bond  filed  to  put  title  in  issue,  Ooflee  v.  City,  86 
id.  121 ;  State  v,  Blonien,  id.  808. 
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Ebbob  to  Berrien  Circuit  Court.  [146*] 

Bacofij  for  plaintiff  in  error. 

Dana^  for  defendant  iti  error. 

By  the  CovH^  Whipple,  C.  J.  From  an  examination  of  the 
record,  it  appears  that  Delrjmplc  commenced  a  suit  against 
Brooks,  in  the  court  below,  to  recover  damages  for  an  alleged 
fraud  in  procuring  certain  property  and  a  promissory  note. 

The  declaration  contains  three  counts,  differing  somewhat 
in  the  statement  of  the  manner  in  which  the  fraud  was  perpe- 
trated, yet  unquestionably  relating  to  the  same  transaction. 
A  brief  statement  of  the  first  count  will  sufficiently  indicate 
the  character  of  the  others. 

It  is  alleged  that  the  plaintiff  was  the  owner  of  a  piece  of 
land,  containing  about  sixty  acres,  on  which  ho  had  paid  the 
taxes  assessed  thereon,  according  to  law;  that  the  defendant, 
well  knowing  that  the  plaintiff  was  unlettered,  and  unable 
to  read  or  write,  fraudulently  represented  to  him  that  he  had 
a  deed  and  a  valid  tax  title  to  the  sixty  acres  of  land  —  that  he 
had  been  offered  $300  for  it,  and  that  he  would  sell  the  land 
unless  the  plaintiff  would  give  him  $150;  that  the  plaintiff, 
ignorant  of  the  nature  of  tax  titles,  and  of  the  falsehood  of  the 
representations,  and  induced  by  the  threatened  loss  of  his 
land,  paid  to  the  defendant  $85,  or  its  equivalent,  for  his  pre- 
tended tax  title;  that,  in  fact,  the  defendant  had  no  just  title 
or  claim  to  the  land,  and  the  pretended  deed  was  of  no  bind- 
ing force  or  effect. 

To  the  declaration,  the  defendant  plead  the  general  issue, 
and  two  special  pleas.  The  first  special  plea  alleged,  in  sub- 
stance, that  the  plaintiff  impleaded  the  defendant  before  a 
justice  of  the  peace  for  the  same  cause  of  action  mentioned 
in  the  plaintifl^'s  declaration;  that  upon  hearing  the  proofs 
and  ullegations  of  the  parties,  the  justice  adjudged  "that  the 
said  plaintiff  should  go  thereof  without  day,  and  that  the  de- 
fendant recover  against  the  said  plaintiff  $10.29,  costs,"  etc. 
The  other  special  plea  differs  from  the  first  in  this,  that  it  is 
averred  that  the  suit  was  commenced  before  the  same  justice, 

but  that  a  jury  was  impaneled  to  try  the  issue,  who  returned 
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a  verdict  of  *'no  cause  of  action;"  that  thereupon  the  justice 
'^determined  and  adjudged  that  the  said  plaintiff  should  go 
thereof  without  day,  and  that  the  defendant  do  recover  his 
costs,  etc.  Appended  to  the  pleas  was  a  notice,  em- 
[14:7*J  brace  *the  same  matters  set  out  in  the  special  pleas. 
To  the  special  pleas  the  the  plaintiff  replied,  in  sub- 
stance as  follows:  '^  And  the  said  plaintiff,  as  to  the  pleas  by 
defendant  secondly  and  thirdly  above  pleaded,  says  the  plaint- 
iff did  not  implead  the  defendant,  etc.,  for  the  same  identical 
cause  and  causes  of  action,"  etc.  "  And  the  said  plaintiff,  as 
to  the  plea  of  the  defendant  by  him  thirdly  above  pleaded, 
and  the  matters,  etc.,  says  that  no  verdict  or  judgment  thereon 
was  rendered  in  said  justice's  court,"  etc.,  and  concludes  with 
an  issue  to  the  country.  The  record  further  discloses  that  the 
plaintiff  below,  on  the  10th  day  of  October,  1844,  filed  with 
the  court  an  amended  replication,  in  substance  as  follows:  "And 
the  said  plaintiff,  as  to  the  plea  of  the  defendant  by  him  sec- 
ondly above  pleaded,  etc.,  says  precludi  non^  because,  he  says, 
that  the  judgment  of  the  court  before  the  justice  of  the  peace, 
in  that  plea  mentioned,  was  a  judgment  of  nonsuit,"  etc.,  and 
concludes  with  a  verification. 

A  verdict  was  rendered  in  favor  of  the  plaintiff  below,  for 
less  than  $100  and  costs  of  suit,  to  reverse  which  the  writ  of 
error  in  this  cause  was  prosecuted.  The  errors  assigned  are: 
1.  That  the  verdict  and  judgment  being  for  a  less  sum  than 
$100,  a  judgment  for  costs  should  have  been  rendered  in  favor 
of  Brooks.  2.  That  the  jury  rendered  no  verdict  on  the  issues 
secondly  and  thirdly  joined  between  the  parties. 

By  the  justices'  act  of  1841  (Ses.  L.  1841,  p.  81,  §  1),  origi- 
nal jurisdiction  is  conferred  on  justices  of  the  peace  in  all 
civil  actions  wherein  the  debt  or  damages  demanded  do  not 
exceed  the  sum  of  $100,  excepting  real  actions,  etc.,  and  actions 
in  which  the  title  to  real  estate  shall  come  in  question.  An 
examination  of  the  record  shows  very  conclusively  that  the 
title  to  real  estate  was  involved.  The  fraud  charged  upon  the 
defendant  below,  consisted  in  representing  himself  as  having 
title  to  the  land  described  in  the  declaration;  upon  this  repre- 
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sentation,  the  plaintiff  below  parted  with  his  propferty  and  ex- 
ecuted the  promissory  note  also  set  forth  in  the  declaration. 
It  was,  therefore,  incumbent  on  the  plaintiff,  npon  the  trial  in 
the  court  below,  to  show  the  falsehood  of  the  representation; 
to  do  this,  he  must  necessarily  have  shown  that  the  defendant 
had  in  fact  no  title  to  the  land.  It  is  clear,  therefore,  that  the 
title  of  the  defendant  below  to  the  land  in  question  must  have 
been  drawn  in  question,  and  that  the  justice  of  the  peace  had 
no  jurisdiction  of  the  case. 

The  second  allegation  of  error  must  have  been  founded 
on  a  miscon*ception  of  the  state  of  the  pleadings.  The  [148*] 
second  plea  was  no  answer  to  the  declaration ;  it  avers 
that  judgment  was  rendered  as  in  case  of  nonsuit,  and  was, 
therefore,  no  bar  to  a  second  suit  for  the  same  cause  of  action. 
The  third  plea  avers  that  the  jury  returned  a  verdict  of  "no 
cause  of  action,"  and  that  thereupon  judgment  as  in  case  of 
nonsuit  was  rendered.  This  last  plea  might  be  regarded  as 
good,  inasmuch  as  a  verdict  upon  the  merits,  rendered  by  a 
jury  before  a  justice,  would  have  the  same  force  and  effect  as 
a  judgment  rendered  by  a  justice,  when  the  merits  are  tried 
without  the  intervention  of  a  jury.  A  verdict  of  "  no  cause 
of  action"  being  sufficient,  the  words  which  follow  may  be  re- 
jected as  surplusage.  The  replication  is  bad;  but  it  is,  per- 
haps, good  enough  for  the  pleas.  The  plaintiff,  in  his  replica- 
tion to  the  second  and  third  pleas,  avers  that  he  did  not  im- 
plead the  defendant  for  the  same  identical  cause  of  action ;  and 
then,  as  to  the  third  plea,  says  that  no  verdict  or  judgment 
thereon  was  rendered  in  said  justice's  court.  The  plaintiff  might 
well  have  disregarded  the  second  plea,  as  it  simply  averred 
that  a  judgment  of  nonsuit  was  rendered  against  the  plaintiff 
by  the  justice,  which  constituted  no  bar  to  another  suit  for  the 
same  cause  of  action.  In  respect  to  the  third  plea,  the  repli- 
cation gives  two  answers:  1.  That  the  plaintiff  did  not  implead 
for  the  same  identical  cause  of  action.  2.  That  no  verdict  or 
judgment  was  rendered  in  the  justice's  court.  Upon  which  of 
these  propositions  the  plaintiff  intended  to  rely,  does  not  ap- 
pear—  the  record  is  silent  on  the  subject.    The  next  feature 
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in  thk  masterly  exhibition  of  special  pleading  is  to  be  found 
in  the  amended  replication  filed  on  the  10th  day  of  October, 
1844.  How  this  paper  got  on  the  record,  we  are  not  advised; 
we  are  bound,  however,  to  suppose  it  rightfully  there  —  more 
especially  as  the  defendant  in  error,  in  his  Tyrief^  says  that  by 
leave  of  the  court  a  new  replication  was  filed.  Tliis  replica- 
tion purports  to  be  an  answer  to  the  second  plea,  and  avers  that 
the  judgment  rendered  before  the  justice  was  a  judgment  of 
nonsuit.  In  other  words,  the  amended  replication  admits  pre- 
cisely what  the  plea  states,  to  wit:  that  there  was  a  judgment 
of  nonsuit  rendered  before  the  justice.  It  is  to  be  noticed, 
that  this  amended  replication  takes  no  notice  whatever  of  the 
third  plea,  which  plea,  if  true,  constituted  a  bar  to  the  action. 
Nor  does  it  conclude  with  an  issue  to  the  country,  but  with  a 

verification.  To  this  replication  there  was  no  rejoin- 
[149*]  der,  nor  was  any  necessary,  inasmuch  as  thereplica*tion 

purported  to  reply  to  the  second  plea,  which  was  a 
mere  nullity.  Having  sketched  the  somewhat  remarkable  his- 
tory of  the  pleadings  in  this  cause,  we  are  now  prepared  to 
determine  whether  the  second  allegation  of  error  is  well 
founded.  There  is  some  doubt  as  to  whether  the  amended 
replication  was  intended  to  supersede  the  first  replication,  or 
whether  it  was  intended  simply  to  remedy  the  difficulty  ap- 
parent in  the  first  replication  —  that  difficulty  consisting  in 
the  fact  that,  in  attempting  to  reply  to  the  second  plea,  it  pur- 
ports to  give  a  partial  answer  to  the  third  plea.  It  seems  to 
be  a  more  sensible  view  of  the  question  to  consider  the 
amended  replication  as  simply  an  answer  to  the  second  plea, 
leaving  the  replication  to  the  third  plea  to  stand.  The  issues, 
then,  on  the  record  to  be  tried,  were:  1.  The  general  issue. 
2.  The  issue  formed  upon  the  matters  contained  in  the  de- 
fendant's third  plea.  The  record  shows  a  verdict  for  the 
plaintifi^  on  the  first  issue,  but  is  silent  as  respects  the  second. 
This  objection  will  be  decisive  of  the  case,  unless  the  finding 
of  the  jury  on  the  plea  of  the  general  issue  negatives  the 
special  plea;  if  such  be  its  legal  efi'ect,  then  the  jury  did,  in 

effect,  pass  on  the  issue  joined  on  that  plea.     It  seems  to  m8 
188 


JANUARY  TERM,  1848.  160 

£ngle,  Adxn*r,  vs.  Shurts. 

very  clear  that  the  jury  could  not  have  found  for  the  plaintiff 
on  the  plea  of  the  general  issue,  if  the  defendant  had  success- 
fully established  his  special  plea.  A  verdict  for  the  defertd- 
cmt  on  that  plea  would  have  authorized  a  court  in  directing  a 
verdict  for  the  defendant  on  the  first  plea,  the  general  issue, 
for  the  obvious  reason  that  such  finding  necessarily  implied 
that  the  plea  must  have  been  supported,  and  if  supported,  it 
constituted  a  perfect  defense  to  the  action;  and  the  failure  to 
find  for  the  defendant  on  the  first  issue  would  be  mere  matter 
of  form.  Thus,  if  in  assumpsit  there  be  a  plea  of  nonassumpsit 
and  payment,  and  a  verdict  for  the  plaintifi*  on  the  first  issue, 
judgment  may  be  entered  for  the  plaintifi",  although  the  plea 
of  payment  remain  undecided;  so  a  verdict  for  the  defendant 
on  the  plea  of  payment  will  be  sufficient,  although  the  record 
shows  no  finding  on  the  plea  of  the  general  issue.  If,  in  an 
action  of  replevin,  there  be  a  plea  of  non  cejpit^  and  property 
in  the  plaintiff  or  a  stranger,  a  verdict  for  the  plaintiff  on  the 
first  plea  would  not  be  sufficient,  for  the  reason  that  such  a 
finding  would  not  necessarily  negative  the  other  plea;  there 
would,  in  such  case,  be  no  inconsistency  in  finding  for  the 
plaintiff  on  the  first  plea  and  for  the  defendant  on  the 
other. 

*Upon  the  whole,  there  are  errors  enough  apparent  [160*] 
on  the  record,  but  none  of  so  weighty  a  character  as  to 
authorize  a  reversal  of  the  judgment. 

Judgment  affirmed. 


Englb,  Adm'r,  et  al.  vs.  Shubts. 

IVhere  a  penal  statute  is  repealed,  without  a  reservation  or  saving  clause 
in  favor  of  penalties  that  had  accrued  under  it,  such  penalties  cannot 
afterwards  be  recoyered. 

Appeal  from  the  Court  of  Chancery. 

KoTS.  —  Repeal  of  a  statute  imposing  a  penalty,  at  any  time  before 
jadgment  rendered,  takes  away  the  right  of  action,  Eaton  «.  Graham,  11 
111.  619 ;  HI.  &  Mich.  Canal  v.  City  of  Chicago,  14  111,  884. 
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Shurts,  on  the  20th  April,  1843,  filed  his  bill  in  the  court 
of  chancery  to  foreclose  a  mortgage  executed  to  him  by  Engle, 
deceased,  in  August,  1839.  Defendants,  by  their  answer,  ad- 
mitted the  mortgage,  but  insisted  it  was  usurious.  A  repli- 
cation was  filed  to  the  answer,  and  testimony  was  taken  by 
defendants  to  prove  the  usury.  The  chancellor  was  of  opinion 
the  usuiy  was  established  by  the  proofs,  and  on  the  25th  Jane, 
1845,  made  a  decree  in  favor  of  Shurts  for  the  money  actually 
loaned  only,  with  interest.  From  this  decree  defendanta  ap- 
pealed. 

Gumey^  for  appellants. 

Bacouj  for  appellee.       \ 

By  the  Courts  Miles,  J.  It  is  insisted  by  the  appellantB 
that  the  usury  is  proved,  and  that  it  is  equitable  that  the  ap- 
pellee have  a  decree  only  for  the  amount  of  the  mortgage, 
after  deducting  not  only  the  amount  of  the  usury,  but  also  the 
penalty  under  B.  S.  1838,  p.  161,  sec  6,  that  being  the  law  in 
force  when  the  contract  was  made. 

But  before  this  bill  was  filed,  that  part  of  the  statute  im- 
posing the  penalty  for  taking  usurious  interest  was  repealed, 
without  reservation  or  saving  clause.  Sess.  L.  1843,  p. 
[151*]  54.  In  such  case  the  penalty  is  gone.  *1  Wash.  0. 
C.  84;  1  Binney,  601;  3  Burr.  1456;  1  Black.  451;  7 
Wheat.  551. 

The  case  of  Aymer  v.  Gault,  2  Paige,  284,  referred  to  by 
appellants^  counsel,  was  decided  under  the  Eovised  Statutes  of 
New  York,  containing  the  usual  saving  clause;  as  were  also 
the  cases  in  4  Wend.  206,  210  and  211.  The  only  question 
that  arose  in  those  cases,  under  the  statute,  was  as  to  the  mode 
of  proceeding,  and  that  was  expressly  required  to  conform  to 
the  new  statute. 

The  statute  of  1843,  before  referred  to,  also  repeals  that  part 
of  the  statute  of  1838  by  which  the  defendant  was,  in  an  action 
upon  an  usurious  contract,  entitled  to  recover  costs,  and  con- 
fines the  recovery  of  the  plaintiiF  to  the  amount  of  the  princi- 
pal and  legal  interest;  and  as  that  appears  to  be  the  amount 
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for  which  the  decree  was  made  in  this  case^  we  think  it  mnst 
be  affirmed,  with  costs. 
Decree  affirmed. 


Oampau  vs.  Faibbakks. 


The  retarn  to  a  summons  in  these  words,  "  Served  the  within  by  reading 
personally,"  —  the  statute  requiring  it  to  be  served  by  reading  it  to 
defendant  and  delivering  him  a  copy  —  is  bad,  and  does  not  give  the 
Justice  Jurisdiction  of  the  person  of  the  defendant. 

Cebtiobabi.  In  August,  1837,  Fairbanks  sued  Campau  in  a 
justice's  court.  The  constable  made  the  following  return  to 
the  summons:  "Sei-ved  the  within  by  reading  personally;"  to 
which  he  affixed  the  date  of  the  service  and  subscribed  his 
name.  Campau  did  not  appear  on  the  return  day,  and  Fair- 
banks proceeded  ex  parte  before  the  justice  and  obtained  a 
judgment,  to  reverse  which  Campau  sued  out  a  writ  of  certio- 
rara  from  this  court. 

Tryoiij  for  plaintiff  in  error. 

,  for  defendant  in  error. 

*Sy  the  Courtj  Gbeen,  J.    The  only  ground  of  error  [152*] 
assigned,  is,  that  the  service  of  the  summons  was  in- 
Aufficient,  and  that  the  justice  did  not,  therefore,  acquire  juris- 
diction of  the  defendant  below,  and  that,  consequently,  the 
judgment  is  absolutely  void. 

He  law  in  force  at  the  time  these  proceedings  were  had  be- 
fore the  justice  (Laws  of  1833,  p.  194)  required  that  the  sum- 
mons should  be  served  by  reading  the  same  to  the  defendant, 
(md  delvoermy  a  copy  thereof  to  him^  if  such  defendant  should 
be  found;  and  that  the  sheriff  or  constable  serving  such  sum- 
mons should,  upon  the  oath  of  his  office,  return  thereupon  the 
time  and  manner  he  executed  the  same;  and  that  in  case  the 
defendant  did  not  appear  at  the  time  and  place  mentioned  in 
such  summons,  the  said  justice  should  then,  or  at  such  other 
reasonable  time  as  he  might  appoint,  proceed  to  hear  and  ex- 
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amine  the  proofs  and  allegations,  and  give  judgment  there- 
upon, agreeably  to  law  and  evidence. 

The  service  of  the  summons  was  clearly  insufficient;  and 
had  the  defendant  appeared,  he  might  have  taken  advantage  of 
the  irregularity,  or  might  have  waived  it  by  pleading  in  bar, 
or  taking  some  other  step  which  presupposed  a  sufficient  ser- 
vice. Did  the  defendant  waive  the  irregularity  by  neglecting 
to  appear  and  make  the  objection  before  the  justice}  The 
doctrine  appears  to  be  well  settled,  that  a  party  who  does  not 
appear  in  a  suit  before  a  justice  of  the  peace  waives  nothing, 
but  may  raise  the  objection  upon  appeal  or  certiorari. 

The  return  of  the  constable  in  this  case  being  the  only  evi- 
dence of  the  time  and  manner  of  the  service  of  the  summons, 
upon  which  the  justice  could  act,  and  that  return  not  showing 
a  service  in  accordance  with  the  requisitions  of  the  statute,  the 
justice  acquired  no  jurisdiction  of  the  defendant,  and,  there- 
fore, had  no  authority  to  render  the  judgment.  13  Wend.  85; 
14  Johns.  481;  19  id.  39;  3  Wend.  202;  1  Dong.  384,  390. 

The  judgment  of  the  court  below  must  be  reversed,  with 
costs  to  the  plaintiff  in  error. 

Judgment  reversed. 


[163*]  *Smalley  &  Nelden  vs.  Bristol. 

In  declaring  on  a  promissory  note  absolute  on  its  face  and  in  the  ordlnsiy 
form,  it  is  not  necessary  to  notice  a  contemporaneous  agreement  in 
writing  varying  the  terms  of  the  note,  contained  in  a  separate  paper. 
Such  agreement  is  matter  of  defense  only. 

Case  reserved  from  Oakland  Circuit  Court. 

Note.  —  Contemporaneous  written  promise,  on  a  detached  papen  by 
payee  to  maker,  to  extend  the  time  of  payment  on  a  contingency,  if  pleaded, 
and  proof  given  of  the  happening  of  the  contingency,  form  a  good  defeDse, 
Elmore  v.  Hoffman,  6  Wis.  08;  a  parol  agreement  would  not,  Cooper  «. 
Tappan,  4  id.  862;  Gregory  v.  Hart,  7  id.  532.  Agreement  by  parol  to  ap- 
ply moneys  theretofore  received  as  payment,  good,  Jones  «.  Keyes,  10  Id* 
662.  Bee  also,  Racine  Co.  Bank  v.  Keep,  13  id.  209. 
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£arstaw  dh  Zookwoody  for  plaintiffs. 
JSa&mer,  for  defendant. 

J?y  the  Court  J  Wiko,  J.  The  action  in  this  case  is  assump- 
sit. Tlie  declaration  contains  a  special  connt  on  a  promissory 
note,  and  the  common  counts.  Plea,  the  general  issue.  On 
the  trial  the  plaintiffs  produced  the  note  declared  on,  which 
was  in  the  usual  form,  executed  by  the  defendant  to  the  plaint- 
iffs, payable  one  day  after  date,  and  proved  the  necessary  facts 
to  entitle  them  to  recover  on  the  same  under  the  special  or 
common  counts,  and  then  rested. 

The  defendant  then  introduced,  or  offered  to  introduce,  in 
evidence  a  paper  of  which  the  following  is  a  copy:  "Kec'd, 
Pontiac,  July  17, 1844,  from  Mr.  Thomas  W.  Bristol,  two  notes, 
payable  one  day  after  date,  for  the  sum  of  231  83-100,  to  be 
paid  on  the  following  conditions,  to  wit:  The  said  Thomas 
W.  Bristol  is  security  for  Charles  L.  Bristol,  in  a  suit  brought 
by  the  Farmers'  and  Mechanics'  Bank  at  Pontiac,  which  said 
suit  is  now  pending  undetermined  in  Oakland  county.  Now 
if  said  suit  is  decided  against  said  Charles  L.  Bristol,  and  the 
said  Tliomas  Bristol  has  to  pay  the  said  liability,  then  the 
above  stated  notes  to  be  void.  But  if  the  suit  is  decided  in 
favor  of  said  Charles  L.  Bristol,  then  the  said  Thomas  Bristol 
is  to  pay  one  of  said  notes  immediately  thereafter,  and  the 
other  in  one  vear  from  the  date  hereof.  If  the  aforesaid  notes 
are  paid  according  to  the  above  stipulation,  then  Smalley  and 
Nelden  agree  to  deduct  from  the  note  payable  in  one  year,  one 
hundred  dollars,  and  the  interest  on  the  same. 

(Signed)  Smalley  &  Nelden." 

The  defendant  contended  that  this  paper  writing,  of  itself, 
without  any  additional  evidence  of  any  kind,  was  a 
full  defense  to  any  action,  on  *the  ground  that  the  [154*] 
paper  writing  was  contemporaneous  with  the  notes,  and 
that  it,  together  with  the  notes,  constituted  a  mere  common 
law  contract,  all  of  which,  and  the  consideration  thereof,  should 
have  been  set  forth  in  the  declaration. 

A  verdict  was  taken  for  the  plaintiffs,  by  consent  of  defend- 
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ant  and  under  the  direction  of  the  presiding  jndge,  and  the 
question  of  law  presented  by  the  defendant  was  reserved  for 
the  consideration  of  this  court. 

In  support  of  his  objection,  the  defendant's  counsel  cites 
Ohitty  on  Bills,  p.  160,  in  which  it  is  stated  that,  "  the  rule 
that  a  bill  or  note  payable  on  a  contingency  is  invalid  as  such, 
extends  also  to  cases  where  the  bill  or  note  is  absolute  on  the 
face  of  it,  but  rendered  contingent  by  a  contemporaneavs  in- 
dorsement, or  even  by  a  written  memorandum  on  a  detached 
paper."  The  cases  cited  by  Chitty  in  support  of  this  posi- 
tion are  all  cases  in  which  the  indorsement  was  on  the  back 
of  the  same  note,  and  not  on  a  detached  paper,  as  in  this  case. 
It  is  not  denied  that  an  indorsement  upon  the  back  of  the 
same  note,  of  a  condition  or  contingency  upon  which  the  note 
is  to  be  payable,  will  be  considered  as  part  and  parcel  of  the 
note;  but  the  authorities  cited  by  Mr.  Chitty  do  not  establish 
the  position  stated  by  him.  Indeed,  it  may  be  considered 
doubtful  whether  he  intended  to  say  that  a  contemporaneous 
writing  .on  a  detached  paper  would  be  considered  as  a  part  of 
the  note — for  in  the  next  paragraph,  which  is  under  the  head 
of  "a  separate  memorandum,"  he  says:  ^^So,  although  the 
memorandum  be  on  a  separate  paper,  yet  if  it  were  contem- 
poraneous, it  is  admissible  between  the  original  parties  and 
their  representatives;  as  where  there  was  a  written  stipulation 
to  renew,  on  a  separate  paper,  it  was  considered  that  it  quali- 
fied the  liability,  although  it  did  not  vitiate  the  instrument 
itself."  He  cites  Bowerhanh  v.  MorUei/rOy  4  Taunt.  844.  That 
was  an  action  on  a  bill  of  exchange,  and  the  plea  was  the  gen- 
eral issue.  The  defendant  introduced  a  writing  signed  by  the 
plaintiff  at  the  time  the  bill  was  accepted,  but  it  was  not  set 
forth  in  the  declaration  —  for  it  was  questioned  whether  it 
ought  not  to  have  been  plead  specially.  Nor  was  it  objected 
that  it  was  not  set  forth  in  the  declaration,  but  the  writing 
was  hold  to  be  a  defense  to  the  note. 

Defendant's  counsel  also  cites  the  case  of  Carlos  v.  Fan- 
eourtj  6  Term,  432.  In  this  case  the  note  was  payable 
on  a  contingency  expressed  in  the  note,  and  it  was  held  it 

m 


JANUAEY  TERM,  1848.  155 


Smalley  &  Nelden  yb.  BzistoL 


was  not  a  promissory  note,  and  could  not  be  *declared  [155*] 
upon  as  such;  but  must  be  declared  upon  as  a  special 
agreement  This  case  docs  not  bear  upon  the  case  in  hand,  for 
it  was  not  a  case  in  which  there  was  an  absolute  promise,  which 
was  modified  bj  a  separate,  if  not  a  subsequent,  agreement.  I 
do  not  find  any  references  in  Chitty  on  Bills  which  establish 
the  position  as  a  matter  of  pleading,  that  in  a  case  like  the 
present,  the  declaration  should  count  upon  a  special  agree- 
ment, and  not  upon  the  note  ad  a  negotiable  instrument 

In  Story  on  Promissory  Notes,  sec.  24,  the  Judge  says: 
"  In  order  to  make  a  note  invalid  as  a  promissory  note,  the 
contingency  to  avoid  it  must  be  apparent,  either  upon  the  face 
of  the  note,  or  upon  some  contemporaneous  written  memo- 
randum on  the  same  paper;  for,  if  the  memorandum  is  not 
contemporaneous,  or  if  it  be  merely  verbal,  in  each  case, 
whatever  may  be  its  effect  as  a  matter  of  defense  between  the 
original  parties,  it  is  not  deemed  to  be  a  part  of  the  instru- 
ment, and  does  not  affect,  much  less  invalidate,  its  original 
character."     Same  doctrine  in  Bayley  on  Bills,  17. 

In  New  York  a  contemporaneous  written  agreement  in- 
dorsed upon  the  back  of  a  promissory  note,  making  its  pay- 
ment depend  upon  a  contingency^  does  not  affect  its  negotia- 
bility —  its  only  effect  is  to  give  notice  of  the  consideration 
to  subsequent  holders;  and  in  a  suit  upon  it,  the  maker  may 
avail  himself  of  any  defense  which  he  could  set  up  against 
the  payee.  15  Wend.  363.  The  New  York  courts  acknowl- 
edge the  English  rule  is  different  in  cases  of  indorsement 
upon  the  note  itself. 

If  these  notes  were  negotiable  promissory  notes  at  the  time 
they  were  delivered  to  the  plaintiffs,  and  could  be  declared 
upon  as  such  by  subsequent  parties  as  indorsers,  may  not  the 
plaintiffs  so  declare  upon  them?  In  the  cases  cited  by  de- 
fendant's counsel,  the  decisions  turned  upon  the  ground  that 
the  notes  were  not  negotiable  promissory  notes,  being  payable 
on  a  contingency,  which  was  incorporated  into  the  note  by  the 
indorsement  being  on  the  same  instrument,  and,  of  course, 

known  to  all;  and  plaintiff  could  not  prove  his  note  without 
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also  sbowing  the  indorsement,  which  showed  it  was  not  a  ne- 
gotiable note,   because  payable    upon  a    contingency.     The 
rights  of  the  maker  in  this  case,  and  which  may  be  claimed 
to  be  a  defense  to  these  notes,  are  only  known  to  the  original 
parties.     The  receipt  expresses  a  contingent  defeasance,  on 
the  happening  of  which,  the  maker  may  nse  it  as  a  defense 
against  the  payee;  and  in  the  mean  time  the  receipt 
[166*]  passes  into  the  hands  of  the  ^maker  of  the  note,  be- 
yond the  control  of  the  payee,  who  cannot  set  it  forth 
In  his  declaration,  because  he  has  it  not,  and  most  probably 
oonld  not  get  it,  after  suit  commenced,  or  for  the  purpose  of 
opmmencing  suit.     He  has  promissory  notes,  which,  so  far  as 
appears,  are  good  as  such.     A  separate  writing,  expressing 
that  plaintiffs  had  received  the  notes,  to  be  operative  as  such, 
on  a  contingency,  or  unless  a  certain  event  should  happen, 
must  be  regarded  as  a  contingent  defeasance,  of  which  the 
defendant  may  or  may  not  avail  himself,  as  the  contingency 
may  or  may  not  happen.     Where  the  matter  is  such  that  its 
affirmation  or  denial  is  essential  to  the  apparent  or  prima  fa- 
cie right  of  the  party  pleading,  then  it  ought  to  bo  affirmed 
or  denied  by  him  in  the  first  instance,  though  it  may  be  such 
as  would  otherwise  form  the  subject  of  objection  on  the  other 
side.     Steph.   PI.  396;    Chit.  PL  228.     Here  the  plaintiffs 
make  out  a  good  pri/ma  facie  case  and  should  recover,  unless 
there  is  something  shown  extrinsic  of  the  notes.     The  de- 
fense is  matter  which  would  come  more  properly  from  the 
other  side  —  it  is  in  his  power.    A  plaintiff  is  never  called 
upon  to  set  forth  more  than  his  own  case ;  he  declares  upon 
the  contract  of  the  defendant  in  his  hands.     The  matters  of 
defense  set  forth  in  the  receipt  do  not  vitiate  the  promissory 
notes,  but  show,  perhaps,  that  plaintiffs  should  not  recover. 
There  is  no  variance  between  plaintiffs'  declaration  and  their 
proof. 
Certified  accordingly. 
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Wilson  fob  the  ubb  of  Farkand  vb.  Davis. 

Under  the  act,  Sesa.  L.  1845,  p,  OS,  a  plaintiff  against  w]^om  a  jodgment  is 
rendered  in  a  Justice's  coart  for  costs  only,  amounting  to  less  than  foi^ 
dollars,  may  appeal,  and  no  affidavit  under  sec.  2  of  the  act  is  neces- 
sary to  perfect  the  appeal  in  such  case. 

Where  a  statute  proyides  that  "  if  any  party  shall  appeal,'*  etc.,  Arom  a 
Judgment  rendered  by  a  Justice,  "  such  party,  his  agent  or  attorney," 
shall  enter  into  a  recognizance:  Ueld^  the  appeal  might  be  taken  and 
the  recognizance  entered  into  by  the  person  for  whose  use  the  suit  was 
brought. 

•  By  the  Justices*  act.  Laws  of  1833,  p.  198,  sec.  1,  "judgment  by  [1G7*] 
confession  may  be  entered  by  any  Justice  of  the  peace  for  any 
sum  not  exceeding  one  hundred  and  fifty  dollars,  provided  such  con»^ 
fession  be  in  writing,  signed  b}'  tlie  person  making  the  same,  in  pres. 
cnce  of  the  justice,  or  one  or  more  competent  witnesses."  Held,  a  judg. 
xnetit  on  a  confession,  not  in  writing,  was  void;  and  that  where  such 
Judgment  had  been  stayed,  an  action  could  not  be  sustained  on  the  ui^ 
dertaking  of  the  stay  for  tbe  want  of  a  consideration  to  support  it. 

Case  reserved  from  Wayne  Circuit  Court. 

This  was  an  action  of  assumpsit,  brought  by  Eufns  Wilson 
for  the  use  of  Jacob  S.  Farrand  against  Solomon  Davis,  upon 
the  following  instrument: 
**  State  of  Miohigaij —  County  of  Wayne — ss. 

"  Jiufua  Wilson  v.  Charles  Davis. 

"  Whereas,  judgment  hath  this  day  been  rendered  by  John 
W.  Strong,  one  of  the  justices  of  the  peace  in  and  for  the 
county  aforesaid,  in  favor  of  the  plaintiff,  against  the  defend- 
ant, lor  the  sum  of  $50  damages,  and  69  cents  costs  of  suit^ 
I  do  hereby  acknowledge  myself  security  for  the  stay  of  exe- 
cution on  said  judgment,  and  agree  to  pay  damages  and  costs, 
with  interest  on  the  same,  in  six  months  from  this  date. 

«  Dated  Detroit,  May  21st,  1838. 

(Signed)  Solomon  Davis." 

The  declaration  contained  the  necessary  allegation  of  the 
recovery  by  said  Wilson  of  the  judgment  against  Charles  Da- 
vis, and  the  execution  of  the  above  stay  of  execution  thereon 
by  the  defendant  in  this  suit. 


KOTX. —  See  note  to  Spear  o.  Carter,  p.  19. 
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The  defendant  plead  the  general  issue  and  other  special 
pleas. 

The  cause  wa^  originally  tried  before  a  justice  of  the  peace, 
who  rendered  a  judgment  against  the  plaintiff  for  the  costs 
of  suit,  which  were  a  sum  less  than  $4. 

From  this  judgment  the  plaintiff  appealed  to  the  circuit 
court.  The  statute  under  which  the  appeal  was  taken  allows 
any  party  to  a  judgment  to  appeal,  among  other  cases,  "  where 
final  judgment  was  rendered  upon  an  issue  of  fact  joined  be- 
tween the  parties."  Sess.  L.  1845,  p.  98,  sec.  1.  And  the 
second  section  of  the  same  statute  provides,  that "  no  party 
against  whom  a  judgment  has  been  rendered  by  a  justice  of 
the  peace  upon  any  claim  arising  from  contract,  shall  appeal 
therefrom  to  the  circuit  court,  unless  such  party,  his  agent 
or  attorney  shall,  within  five  days  after  the  rendition  of  such 
judgment,  make  and  present  to  such  justice  an  affidavit, 
alleging  that  the  party  recovering  such  judgment  had  recov- 
ered therein  at  least  five  dollars  more  than  was  justly 
[158*]  *and  honestly  due  such  party."  The  fourth  section 
of  the  same  act  further  provides,  that  "  if  any  party 
shall  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace,"  etc.,  "  such  party ^  his  agent  or  attorney  shall,  within 
five  days  after  the  rendition  of  such  judgment,  enter  into  a 
recognizance,  with  at  least  one  responsible  surety,  in  a  sum 
not  less  than  double  the  amount  of  the  judgment  and  costs, 
conditioned  to  prosecute  such  appeal  with  due  diligence  to 
judgment,"  etc.  The  appeal  in  this  case  was  taken  by  Far- 
rand,  for  whose  use  the  action  was  brought,  and  the  recognizance 
required  by  section  four  of  the  statute  above  quoted,  was  en- 
tered into  by  him  —  Wilson,  the  nominal  plaintiff,  not  join- 
ing therein;  and  no  such  affidavit  as  is  required  by  section 
two  of  the  same  statute  was  filed. 

On  the  first  day  of  the  term  of  the  circuit  court,  the  defend- 
ant moved  to  dismiss  the  appeal,  because:  1.  It  was  not  taken, 
nor  was  the  recognizance  entered  into  by  a  party  to  the  judg- 
ment. 2.  The  affidavit  required  by  section  two  of  the  statute 
above  quoted,  had  not  been  filed.  3.  Appeal  did  not  lie  in 
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sncli  a  case,  under  the  statute,  which  motion  was  overruled  hj 
the  court. 

The  cause  subsequently  proceieded  to  trial  before  a  jury.  On 
the  trial,  the  plaintiff  read  in  evidence,  to  prove  the  judgment 
referred  to  in  the  instrument  on  which  his  action  was  founded, 
the  following  entry,  under  date  of  May  21, 1838,  from  the 
docket  of  Justice  Strong: 

"  Rufus  Wilson  v.  Cha/rles  Davis.  Amicable  suit.  As- 
sttmpsitj  $50. 

"  Defendant  in  court  and  confesses  judgment  in  favor  of  the 
plaintiff  in  the  sum  of  $50  damages,  and  56  cents  cx)sts  of  suit, 
for  which  several  sums  judgment  is  hereby  rendered.  Stay 
entered  by  Solomon  Davis. 

Damages % $50  00 

Costs 56 


$50  56  *» 

No  written  confession  signed  by  Charles  Davis  was  proved 
by  the  plaintiff;  and  it  appeared  in  evidence  on  the  defense, 
that  none  was  executed. 

The  first  section  of  the  justices'  act  of  1833,  from  which 
the  jurisdiction  of  the  justice  was  derived,  provides,  that  "  all 
actions  of  assumpsit,  etc.,  where  the  balance  due,  or 
the  damages  or  thing  demanded  shall  *not  exceed  $100,  [159*] 
etc.,  shall  be  cognizable  before  any  justice  of  the  peace; 
and  judgment  by  confession  may  be  entered  by  any  justice  of 
the  peace  for  any  sum  not  exceeding  $150,  provided  that  such 
confession  shall  be  in  writing^  signed  hy  the  person  making 
the  same^  in  the  presence  of  the  justice^  or  one  or  more  com^ 
petent  witnesses.^^ 

It  was  insisted  on  the  part  of  the  defendant,  that  under  this 
statute,  the  judgment  was  void  for  want  of  jurisdiction. 

After  the  evidence  was  closed  the  cause  was,  with  the  con- 
sent of  the  court,  withdrawn  from  the  jury,  and  a  case  was 
agreed  upon  between  the  parties,  which  was  reserved  by  the 
presiding  judge  for  the  opinion  of  this  court  upon  the  qnes- 

tions  arising  thereon,  and  among  which  were: 
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1.  Whether  liie  motion  to  dismiBS  the  appeal  was  propeify 
denied. 

2.  Whether  the  jnetice  of  the  peace  had  joriadiotioii  to  ren- 
der the  judgment  in  favor  of  Wildon  against  Charles  DavlB, 
and  the  same  was  valid  and  would  support  the  defendant's 
undertaking. 

£.  C.  Walker^  for  plaintiflPl 

Van  Dyke  mvd,  Emmons^  for  defendant. 

By  the  Court,  Wing^  J.  It  is  objected  that  the  statute  did 
not  authorize  an  appeal  in  this  case,  because  an  affidavit  was 
not  made.  It  has  been  repeatedly  decided  in  this  court  that 
an  appeal  did  lie  in  a  case  like  this,  without  an  affidavit  by  the 
party  appealing,  as  the  case  is  embraced  by  the  first  section  of 
the  justices'  act  of  1845  (Sess.  L.  1845,  p.  98);  and  the  cases 
in  whicli  affidavits  are  required  are  specially  specified,  and  this 
is  not  one  of  them.  As  this  question  has  been  put  at  rest  by 
the  amendatory  act  of  1846  (Sess.  L.  1846,  p.  235),  it  cannot 
now  be  a  matter  of  any  particular  importance  that  the  reasons 
which  have  infiucnced  the  court  in  adopting  this  construction 
of  the  statute  should  be  published. 

It  is  further  objected  that  Parrand,  the  assignee  of  the 
original  judgment,  claimed  the  appeal  from  the  decision  of 
the  justice  and  entered  into  a  recognizauce,  instead  of  Wilson^ 
the  plaintiff  in  the  suit.  The  fourth  section  of  the  act  pro- 
vides that "  if  any  party  shall  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace,  as  herein  before  provided,  such  party, 
his  agent  or  attorney,  shall,  within  five  days,  enter  into  a  re- 
cognizance," etc.  We  think  that  Farrand  must  be 
[160*]  considered  to  be  the  ^agent  and  attorney  for  the  nom- 
inal plaintiff.  He  is  the  assignee  of  the  judgment;  the 
plaintiff  has  authorized  him,  by  the  sale  to  him,  to  prosecute 
the  suit,  and  to  do  all  matters  necessary  to  make  it  available 
to  him,  at  the  least,  if  the  plaintiff  does  not  interfere.  The 
assignment  of  the  judgment  operates  as  a  power  of  attomeyt 
irrevocable  to  the  assignee,  to  prosecute  and  collect  the  judg- 
ment in  the  name  of  the  assignor,  the  plaintiff  in  the  judgments 
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The  onlj  other  point  made  in  the  ease  which  we  deem  it 
necessary  to  notice  is,  that  the  original  judgment  was  void^ 
BJid  did  not,  and  conld  not  form  a  sufScient  consideration  for 
the  alleged  assumption  of  the  defendant. 

The  questions  raised  by  this  objection  upon  the  first  section 
of  the  justices'  act  of  1833  have  been  repeatedly  considered 
and  decided  by  this  court.  The  reasons  urged  in  support  of 
this  objection  are,  that  the  statute  required,  that  to  give  juris^ 
diction  to  the  justice,  the  confession  should  have  been  made 
*'  in  writing,  signed  by  the  person  making  the  same,  in  the 
presence  of  the  justice,  or  one  or  more  competent  witnesses; " 
and  the  judgment  was  rendered  by  the  justice  without  his 
having  any  written  confession  of  judgment. 

It  is  urged  by  plaintiff's  counsel,  that  certain  authorities 
cited  by  him,  having  a  strong  bearing  upon  this  question,  have 
not  hitherto  been  considered  by  the  court  in  making  up  their 
decisions  upon  this  question. 

It  has  been  uniformly  held  by  this  court,  that  to  give  va- 
lidity to  a  judgment  by  confession,  the  justice,  in  rendering 
the  same,  must  strictly  pursue  the  authority  given  to  him  by 
the  statute;  and  that  the  facts  necessary  to  give  him  jurisdic- 
tion must  aflSrmatively  appear  in  his  proceedings,  and  cannot 
be  presumed.  Wright  v.  Warner^  1  Doug.  384;  Cla/rk  v. 
Holmes^  id.  390.  In  the  case  of  Bedch  v,  Botsfbrdy  id.  199, 
the  confession  was  written  and  signed  by  the  defendant,  but  it 
was  not  witnessed ;  and  it  was  decided  that  the  confession  was 
not  made  in  conformity  to  the  requirements  of  the  statutes, 
and,  therefore,  did  not  give  the  justice  jurisdiction  of  the  de- 
fendant. In  the  case  of  Spears  v.  Carter ^  ante  19,  the  record 
of  the  justice  stated,  that  the  "judgment  was  rendered  upon 
the  written  confession  of  defendant,  in  favor  of  the  plaintiff;  " 
but  no  such  written  confession  was  shown  to  have  been  made. 
The  judgment  was  held  to  be  void,  for  two  reasons:  1.  That 
it  did  not  appear  that  the  justice  acquired  jurisdiction 
of  the  *defendant,  or  of  the  subject  matter  of  the  suit.  [161*] 
2.  The  cause  of  action  was  not  stated  in  the  judgment. 
In  this  cause,  it  does  not  appear  from  the  record  or  the  files 
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of  the  jastice,  whether  it  was  for  damages  for  slander,  false 
imprisoDment,  or  any  other  cause  of  action  of  which  the  jus- 
tice had  not  jurisdiction;  there  is  no  reference  to  any  note  or 
contract  in  the  judgment.  There  is  no  pretense  that  a  written 
confession  was  ever  made.  In  the  cases  cited  it  was  decided 
there  must  be  a  written  confession,  in  the  presence  of  the  jus- 
tice, or  onQ  or  more  competent  witnesses,  and  that  such  con- 
fession must  be  presented  to  the  justice  before  he  could  acquire 
jurisdiction  of  the  party. 

Plaintiif 's  counsel  insists  that  Justice  Strong  had  jurisdic- 
tion of  the  amount,  of  the  persons  and  the  place  —  that  when 
the  parties  appeared  before  him,  and  had  stated  their  case, 
and  he  put  pen  to  his  docket,  at  that  moment  he  was  in  pos- 
session of  the  case,  with  full  power  to  carry  it  on  to  a  close; 
and  if  the  justice  erred  in  any  of  the  subsequent  steps  in 
taking  the  confession,  it  did  not  oust  him  of  his  jurisdiction — 
that  the  proviso  only  regulates  the  mode  of  exercising  juris- 
diction. 

The  same  section  of  the  act  specifies  the  actions  and 
amounts  of  which  justices  shall  have  jurisdiction.  The  mode 
in  which  this  jurisdiction  is  to  be  exercised  in  cases  of  con- 
fession is  prescribed  in  this  section ;  the  other  sections  of  the 
act  prescribe  the  mode  of  its  exercise  in  other  cases.  The 
appearance  of  a  defendant  may  be  enforced  by  process,  or  he 
may  voluntarily  appear,  and  in  the  latter  case,  an  amicable 
suit  may  be  entered;  but  this  supposes  a  denial  by  the  de- 
fendant of  the  cause  of  action  —  otherwise  there  is  nothing  to 
try.  In  the  caption  of  the  judgment  the  justice  has  written 
^^  Amicable  suit;^^  but  it  was  not  such  a  suit:  it  purported  to 
be,  as  appeared  from  the  recital  in  the  judgment,  a  confession 
of  judgment.  That  part  of  the  section  which  authorizes  the 
justice  to  enter  judgment  upon  confession,  provides  that 
"  judgments  by  confession  may  be  entered  by  any  justice  of 
the  peace  for  any  sum  not  exceeding  $150,  provided  such  con- 
fession be  in  writing,  signed  by  the  person  making  the  same, 
in  the  presence  of  the  justice,  or  one  or  more  competent  wit- 
nesses." Until  there  has  been  a  literal  complicmce  with  thiB 
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proTision  of  law,  tlie  juBtice  cannot  have  jurisdiction  of  a  de- 
fendant. The  cases  cited  by  the  plaintiff  in  support  of  his 
position,  are,  2  Salk.  674;  17  Johns.  145;  2  Cow.  648; 
and  4  Johns.  Ch.  91.  In  these  cases  the  jurisdiction 
of  the  court  or  officers  to  ren*der  judgment  or  make  [162*] 
orders  was  denied.  It  was  urged  that  because  their 
proceedings  were  defective  in  some  respects,  they  were  void; 
but  the  court  held,  that  because  the  tribunals  in  the  exercise 
of  conceded  powers  had  erred,  their  acts  were  voidable,  only — 
not  absolutely  void.  In  the  last  case  cited,  the  chancellor, 
whilst  he  does  not  admit  that  the  proceedings  which  were 
objected  to  as  void  were  shown  to  be  so,  says,  that  the 
complainant  is  estopped  from  questioning  them,  as  he,  by  his 
acts  and  acquiescence,  has  led  the  defendant  to  expend  large 
sums  of  money  upon  the  lands  purchased  by  virtue  of  those 
proceedings. 

We  cannot  perceive  any  good  reason  for  overruling  the 
decisions  made  by  this  court  upon  this  point,  and  we  think 
the  judgment  read  in  evidence  in  this  case  was  void,  and, 
therefore,  cannot  furnish  a  valid  consideration  for  the  promise 
of  the  defendant  set  forth  in  plaintiff 's  declaration. 

Certified  accordingly. 
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HmEY  YS.  Oadb. 
A  writ  of  error  does  not  lie  from  this  court  to  a  cotin^  court  In  civil 

Error,  to  St.  Joseph  Connty  Court. 
JScMwmondy  for  plaintiJBT  in  error. 
Peaaej  for  defendant  in  error. 

3y  the  Cawrtj  Whipple,  0.  J.  This  cause  originated  be- 
fore a  justice  of  the  peace,  and  after  judgment  was  appealed 
to  the  county  court  of  the  county  of  St.  Joseph.  Judgment 
haying  been  rendered  in  the  county  court  against  the  plaintiff 
in  error,  he  sued  out  a  writ  of  error,  to  remove  the  record  and 
proceedings  from  the  county  court  to  this  court  for  review. 

'By  an  act  of  the  legislature  of  April  8d,  1848,  the  supreme  court  was 
made  to  consist  of  five  Judges,  and  the  Hon.  Bdwabd  MuBBTon  the  same 
day  was  appointed  Associate  Justice  of  the  court 
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The  en*or8  assigned  upon  the  record  are  of  such  a  character 
as  to  warrant  the  reversal  of  the  judgment  below  if  we  have 

jurisdiction  of  the  cause. 
[164*]  *The  preliminary  question  will  be  first  examined.  The 
general  jurisdiction  and  powers  of  this  court  are  de- 
fined by  the  second  and  third  sections  of  chapter  88  of  the  re- 
vision of  1846.  The  second  section  provides,  that  the  supreme 
court  shall  have  original  and  appellate  jurisdiction  of  all  sach 
matters  and  suits  at  law  and  in  equity,  as  may  be  lawfully 
brought  before  it^  and  shall  also  have  jurisdiction  of  suits, 
actions  and  matters  brought  before  it  by  writ  of  certiorari  or 
writ  of  error,  when  the  same  shall  be  allowed  by  law,  to  any 
inferior  court,  to  magistrates  or  other  officers,  as  well  in  cases 
of  prosecution  for  any  offense,  misdemeanor  or  penalty,  in  the 
name  of  the  people  of  this  state,  as  in  other  cases;  and  shall 
have  authority  to  issue  writs  of  error,  prohibition,  certiorariy 
mandamus,  quo  warranto,  habeas  corpus,  procedendo,  super- 
sedeas, and  all  other  process  that  may  be  necessary  for  the  due 
execution  of  the  law,  and  the  administration  of  justice,  and 
the  full  and  perfect  exercise  of  its  jarisdiction,  and  to  hear 
and  determine  them  according  to  the  principles  and  usages  of 
law  and  equity.  The  third  section  provides,  that  "The  su- 
preme court  shall  have  the  general  supervision  of  all  courts  of 
law  of  inferior  jurisdiction,  to  prevent  and  correct  errors  and 
abuses  therein  when  no  other  remedy  is  expressly  provided  by 
law."  These  sections  confer  upon  the  supreme  court  the  most 
ample  powers  to  issue  the  great  remedial  writs  therein  specie 
fied,  and  to  review  the  proceeding  in  and  control  the  actions 
of  all  inferior  jurisdictions.  They  will  justify  the  issuing  of 
.the  writ  of  error  in  this  case,  unless  subsequent  legislation 
[has  provided  another  tribunal,  where  judgments  in  the  county 
courts  are  to  be  reviewed  before  they  can  properly  come  under 
the  cognizance  of  this  court. 

The  forty-fifth  section  of  chapter  92  of  the  new  revision, 

provides  as  follows:  "  No  appeal  shall  be  made  or  allowed  of 

any  case  tried  or  determined  by  a  county  court;  but  in  all 

oases  of  judgments  rendered  in  such  courts,  either  party  think- 
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ing  himself  aggrieved  or  injured  by  such  judgment,  may  re- 
move the  same  by  certiorari  into  the  circuit  court  for  the  same 
connty  in  which  such  judgment  was  rendered." 

This  section,  it  is  true,  does  not  in  terms  conflict  with  the 
provisions  authorizing  this  court  to  issue  writs  of  error  to  re- 
view the  judgment  of  inferior  courts;  but  still  it  makes  a 
specific  provision  as  to  how  judgments  in  the  county  courts 
are  to  be  reviewed.  It  makes  the  circuit  court  the  tribunal 
by  which  errors  in  the  county  courts  are  to  be  corrected.    • 

*From  a  judgment  of  the  circuit  court  the  appellate  [*166] 
jurisdiction  of  this  court  may  be  successfully  invoked. 
The  apparent  conflict  in  the  provisions  of  our  statute,  estab- 
lishing our  courts  and  defining  their  jurisdiction  and  powers, 
has  resulted  from  the  circumstance  that  a  part  of  these  pro- 
visions was  the  work  of  the  reviser,  and  the  remaining  portion 
that  of  the  legislature:  the  consequence  has  been  that  our 
whole  judicial  system  has  become  so  complex,  and  the  laws 
establishing  the  system  are  so  inartificially  drawn,  as  to  pro- 
duce almost  inextricable  confusion.  One  leading  idea,  how- 
ever, pervaded  the  minds  of  those  who  erected  the  system; 
that  idea  was,  .that,  as  far  as  practicable,  tribunals  of  original 
and  appellate  jurisdiction  in  matters  of  law,  and  of  original 
jurisdiction  in  equity,  should  be  established  in  each  county. 
Keeping  this  in  mind,  and  surveying  our  whole  judicial 
establishment,  as  it  lies  scattered  through  the  revision,  and 
the  legislation  of  the  last  two  winters,  and  I  think  it  manifest 
that  all  judgments  rendered  in  the  county  courts  in  civil 
causes  must  first  pass  the  ordeal  of  the  circuit,  before  they  can 
be  reviewed  by  this  court. 

The  writ  of  error  having  issued  improvidently,  we  have  no 
jurisdiction  of  the  case,  and  cannot  therefore,  apply  a  cor- 
rective to  the  errors  which  pervade  the  record  below. 

Cause  dismissed. 
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The  errors  assigned  upon  the  record  are  of  sach  a  obarac 
as  to  warrant  the  reversal  of  the  judgment  below  if  we  h. 

jurisdictioD  of  the  cause. 
[164*]      *The  preliminary  question  will  be  first  examined.  ', 

general  jurisdiction  and  powers  of  this  court  are 
fined  by  the  seeond  and  third  seetionu  of  chapter  88  of  the 
vision  of  1846.  The  seooud  section  provides,  that  the  sapri. 
conrt  shall  have  original  and  appellate  jurisdiction  of  all  b 
matters  and  suits  at  law  and  in  equity,  as  may  be  lawf  i 
brought  before  it,  and  shall  also  have  jurisdiction  of  si 
actions  and  matters  brought  before  it  by  writ  of  cartiorar 
writ  of  error,  wboD  the  same  shall  be  allowed  by  law,  to 
inferior  court,  to  magistrates  or  other  officers,  as  well  in  c 
of  prosecution  for  any  offense,  misdemeanor  or  penalty,  in 
name  of  the  people  of  this  state,  as  in  other  cases;  and  b' 
have  authority  to  issue  writs  of  error,  prohibition,  certior 
mandamus,  quo  warranto,  habeas  corpus,  procedendo,  su- 
sedeas,  and  all  other  process  that  may  be  necessary  for  the 
execution  of  the  law,  and  the  administration  of  justice, 
the  full  and  perfect  exercise  of  its  juriBdiction,  and  to  ) 
and  determine  them  according  to  the  principles  and  usage- 
law  and  equity.  The  tliird  section  provides,  that  "  The 
preme  court  shall  have  the  general  supervision  of  aU  conn 
law  of  inferior  jurisdiction,  to  prevent  and  correct  errors 
abuses  therein  when  no  other  remedy  is  expressly  provider 
law."  ThcBC  scctiouB  confer  upon  the  supreme  court  the  n. 
ample  powers  to  issue  the  great  remedial  writs  therein  B]. 
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LOOMIS  VS.  FOSTKB. 

The  general  issue,  not  guilty^  in  replevin  under  R  8.  1888,  p.  598,  as 
amended  by  Sess.  L.  1839,  p.  280,  sec.  44,  puts  in  issue  every  fact  stated 
in  tiie  declaration  necessary  to  sustain  plaintiff's  action,  and  not  the 
detention  of  the  property  only. 

Ebrob  in  Allegan  Circuit  Court.    Replevin  under  R.  S. 

1888. 

The  declaration  averred  a  wrongful  and  unlawful  de- 

[•166]  tention  by  Loomis  of  a  *grey  horse  belonging  to 
Foster.  Plea,  not  guilty.  On  the  trial,  Foster  proved 
that  on  30th  April,  1844,  before  suit  was  brought,  he  demand- 
ed the  horse  of  Loomis,  who  refused  to  give  him  up,  stating 
he  owned  the  horse  himself.  Foster  then  proved  his  damages  by 
reason  of  the  detention  and  rested.  Thereupon  Loomis  offered 
to  prove  the  horse  belonged  to  him;  but  the  court  rejected 
the  evidence,  on  the  ground  that  by  his  plea  of  not  guilty  he 
admitted  the  property  and  the  right  of  possession  to  be  in 
Foster,  and  that  the  detention  only  was  put  in  issue.  Looqub 
excepted  to  the  opinion  of  the  court  He  then  requested  the 
court  to  charge  the  jury  that  Foster,  to  recover,  must  prove 
property  in  the  horse,  in  addition  to  the  detention  of  the  horse 
by  defendant.  This  the  court  refused,  and,  in  charging  the 
jury,  stated  it  was  not  necessary  Foster  should  show  either  a 
right  of  property  in  the  horse,  or  a  right  to  the  possession. 

Moore^  for  plaintiff  in  error. 

H.  K.  Clark^  for  defendant  in  error. 

By  the  Courts  Wing,  J.  It  is  urged  in  support  of  the 
decision  of  the  circuit  judge,  that  there  were  two  material 
allegations  in  the  declaration,  one  or  both  of  which  defendant 

Note.  —  For  defenses  admissible  under  general   issue,  see   Belden  «. 
Laing,  8  Mich.  500;  Snook  v,  Davis.  6  id.  156;  Craig  o.  Grant,  6  id.  447, 
Tiie  plea  admits  Jurisdiction,  Henderson  v.  Derborousrh,  28  id.  170. 

--Emmons  «.  Dowe,  2  Wis.  S22;  Dimond  o.  Downing,  id.  498;  Douglan 
19.  Garrett,  et  al.,  6  id.  85;  Swain  v.  Roys,  4  id.  150;  Ronge  «.  Dawson,  9  Id. 
246;  Martin  «.  WaUon,  8  id.  815. 
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might  have  traversed,  as  the  nature  of  his  defense  required, 
viz.: 

1.  The  right  of  possession  of  the  plaintiif. 

2.  The  detention  of  the  property. 

It  is  urged  that  the  session  law  of  1839,  p.  330,  sec.  44, 
which  prescribes  the  form  of  the  general  issue  in  replevin, 
has  in  no  respect  changed  the  nature  or  effect  of  the  general 
issue  in  this  action  at  common  law,  which  was  non,  cepit^  and 
which  only  denied  the  taking,  but  admitted  the  right  of  prop- 
erty to  be  in  the  plaintiff;  and,  if  this  is  not  correct  by 
analogy  in  an  action  of  replevin  under  the  statute  for  a  deten- 
tion, not  guilty  only  denied  the  detention,  and  admitted  the 
property  to  be  in  the  plaintiff,  as  alleged. 

In  this  case  the  only  cause  of  action  stated  is  the  willful 
and  unlawful  detention  of  the  horse.  If  it  is  true  that  the 
plea  of  not  guilty  only  denied  the  taking,  it  would  have  no 
relation  to  the  subject  matter  of  complaint  alleged  in  the 
declaration:  for  it  would  only  deny  what  is  not  asserted.  It 
is  manifest  then,  that  as  this  plea  is  given  by  the  statute  as 
an  appropriate  plea  in  an  action  of  replevin,  whether 
the  action  be  for  *a  wrongful  taking  or  detention,  and  [*167] 
in  cases  where  both  are  combined  in  the  same  action, 
some  meaning  and  effect  must  be  given  to  the  plea  in  an 
action  for  a  detention  only.  If  it  means  anything  by  way  of 
defense  to  the  averments  in  the  declaration,  how  can  we  re- 
strict it  to  some  one  averment,  and  hold  it  to  be  an  admission 
of  the  others?  If  it  can  be  maintained  that  in  an  action  for 
taking  and  detaining,  this  plea  amounts  to  the  common  law 
plea  of  non  cepit,  and  admits  the  property  to  be  in  the 
plaintiff,  it  must  also  admit  the  wrongful  detention:  for  it 
does  not  reach  the  charge  of  detention. 

The  question,  then,  is,  what  effect  shall  be  given  to  the  plea 
of  not  guilty,  in  an  action  of  replevin  for  an  unlawful  and 
wrongful  detention  ?  The  statute  of  1839  provides  that  "  the 
general  issue  shall  be  joined  on  the  plea  of  not  guilty." 

In  the  largest  class  of  actions,  where  there  is  strictly  and 
technically  a  general  issue,  a  plea  of  the  general  issue  trav- 
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erses,  thwarts  and  denies  at  once  the  whole  declaration,  with- 
out offering  any  special  matter  to  evade  it.  3  Black.  Com. 
805.  In  some  actions,  some  pleas  are  called  the  general  isme 
which,  strictly  speaking,  are  not  so,  as  nul  tiel  record  in  debt, 
and  non  est  factum  in  covenant.  But  the  books  treat  these 
pleas  as  being  something  short  of  the  general  issue  in  its 
broadest  sense.  So  in  replevin  at  common  law,  it  is  said  nan 
eepitis  called  the  general  issue;  but  it  is  so  in  a  restricted 
sense  only,  since  it  does  not  embrace  and  deny  all  the  allega- 
tions in  the  declaration,  but  takes  issue  upon  a  single  point 
and,  like  special  pleas,  admits  what  it  does  not  deny.  It  is 
more  like  a  special  plea  than  the  general  issue.  At  common 
law,  an  action  of  replevin  would  only  lie  in  cases  of  a  wrong- 
ful taking,  and  where  trespass  would  lie.  A  denial  of  the 
taking  was  the  most  common  defense,  and  if  proved,  it  dis- 
posed of  the  action ;  the  gist  of  the  action  was  the  wrongful 
taking.  In  bringing  replevin,  the  plaintiff  narrowed  his 
grounds  of  complaint  to  the  loss  resulting  from  the  taking; 
he  did  not  embrace  in  his  action,  as  he  would  in  an  action  of 
trespass,  the  injury  accompanying  the  taking;  and  the  de- 
fendant, by  the  plea  of  non  cepit,  still  further  narrowed  the 
issue  to  the  simple  act  of  taking.  The  plea  of  non  cepit  did 
not  embrace  all  that  was  embraced  in  an  action  of  trespass  bj 
the  plea  of  not  guilty.  In  the  one  case,  the  plea  denied  a 
specific  single  fact  charged ;  in  the  other,  every  allegation  in 

the  declaration  was  put  in  issue. 

[168*]       *At  common  law,  if  a  plaintiff  sought  to  recover 

the  specific  property  detained,  he  was  obliged  to  bring 

detinue.     If  he  only  sought  damages  for  the  detention,  he 

brought  an  action  of  trover.     Our  revised  statutes  have,  in 

some  measure,  incorporated  both  these  remedies  in  the  action 

of  replevin;  and,  if  we  are  to  be  governed  by  the  analogies  of 

the  common  law,  we  may  say  that  the  general  issue  joined  by 

the  plea  of  not  guilty  is  the  same  as  in  the  actions  of  detinne 

or  trover;  in  the  first  of  which  the  plea  of  non  detinet,  and  in 

the  latter  the  plea  of  not  guilty,  puts  the  plaintiff  to  the  proof 

of  all  the  substantial  allegations  in  his  declaration.     The  stat- 
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ute  treats  the  act  of  unlawful  and  willful  detention  as  a  tor- 
tious act,  a  wrong  and  injury;  and  replevin  for  a  wrongful 
detention  appears  to  have  been  considered  as  analogous  to  an 
action  of  trover,  since  the  plea  applicable  to  such  an  action  is 
given. 

If  it  was  the  object  of  the  legislature  to  give  a  new  and  ar- 
bitrary name  to  the  plea  of  non  eepit  without  changing  its 
nature,  why  did  they  not  adopt  the  plain  English  of  the  gen- 
eral issue,  and  say  a  denial  of  the  taking  should  be  the  general 
issue?  As  they  have  given  in  an  action  for  a  detention  a  plea 
which  is  the  general  issue  in  trover,  why  should  we  not  give 
to  the  plea  its  appropriate  scope  and  effect  —  the  same  mean- 
ing that  is  given  to  it  in  actions  where  the  plea  is  allowed? 

It  is  urged  that  as  non  cepit  is  called  the  general  issue  in 
replevin  at  common  law  for  a  wrongful  taking,  non  detinet 
should  be  the  general  issue  in  an  action  of  replevin  for  a 
wrongful  detention  only.  But  as  there  was  no  such  action  at 
common  law,  no  such  plea  could  be  pleaded  to  it;  and,  conse- 
quently, it  cannot  be  supposed  to  have  been  intended  by  the 
legislature.  Justice  Nelson,  in  12  Wend.  33,  says  that  the 
distinction  made  between  the  effect  and  operation  of  the  gen- 
eral issue  in  the  cases  of  non  cepU  and  non  detinet  is  in  an- 
alogy to  that  existing  in  the  action  of  trespass  and  trover.  In 
the  first,  the  defendant  cannot,  under  the  plea  of  not  guilty, 
show  property  out  of  the  plaintiff;  but  he  may  in  the  latter. 
The  action  of  trespass  is  founded  on  the  right  of  the  plaintiff 
to  the  possession ;  trover  is  founded  on  the  right  of  property, 
and  this  is  the  reason  of  the  distinction. 

We  have,  as  we  think,  already  shown  that  the  plea  of  the 

general  issue  in  this  case  could  not  mean  the  general  issue  of 

non  cepit;  no  special  or  definite  plea  was  pointed  to  as  the 

general  issue,  by  saying  the  general  issue  should  be 

joined  by  the  plea  of  not  guilty.     We  think  *the  in-  [169*] 

tention  of  the  legislature  was,  that  the  plea  of  not 

guilty  in  this  action  should  have  the  force  and  effect  given 

to  the  general  issue  in  its  broadest  sense,  as  stated  by  Black- 

Btone;  and  not  that  the  plea  of  not  guilty  should  have  only 
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the  effeet  of  a  denial  that  the  defendant  detains  the  property— 
admitting  the  property  and  right  of  possession  of  the  plaint- 
iff. If  this  is  not  so,  the  statute  wonld  be  calculated  to  mys- 
tify and  entangle  litigants,  and  could  subserve  no  beneficial 
purpose. 
Judgment  reversed. 
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Robinson  vs.  Steamboat  Red  Jacket. 

The  act  to  proyide  for  the  collection  of  demands  against  boats  and  vessels, 
Ses.  L.  1839,  p.  70,  gave  a  new  and  cumulative  remedy,  but  did  not  give 
a  lien  on  the  vessel  itself  until  taken  on  the  attachment;  and  the  ren^- 
edy  given  by  that  act  was  not  reserved  by  sec.  2,  ch.  173,  R.  S.  (which 
chapter  repealed  the  act),  to  a  party  whose  proceedings  were  not  insti- 
tuted under  thfe  act  before  its  repeal  —  such  remedy  not  being  a  riffht 
accrued  within  the  meaning  of  these  words  as  used  in  that  section. 

Note.  —  No  specific  lien  given  until  actual  levy  of  the  attachment, 
Moses  9.  Steamboat  Missouri,  1  Mich.  607.    This  decilsion  pronounced  un. 
constitutional.  Parsons  v,  Russell,  11  id.   11:3.     See  notes  to  Moses  «. 
Steamboat  Missouri,  1  Gibbs,  507 ;  Watkins  v.  Atkinson,  id.  151 ;  Ward  o. 
Wilson,  8  Mich.  1. 

As  to  effect  of  repeal  of  statute  on  remedial  rights,  see  Tivey  o.  People, 
8  Mich.  128;  Campau  «.  Gillett,p0«^,  416;  Jackson  v.  Sheldon,  2  Doug.  164- 

III.  &  Mich.  Canal  o.  Chicago,  14  111.  884;  Van  Inwagan  v.  City  of  Chi. 
cage,  61  id.  31 ;  Wilson  v.  Ohio  &  M.  R'y  Co.  64  id.  542. 

Stephens  «.  Marshall,  8  Chand.  222;  Driscoll  v.  Damp,  17  Wis.  416;  Root 
«.  Pinney,  11  id.  84.  Right  of  laborers  to  hold  railway  companies  re- 
sponsible not  taken  away  by  repeal,  Streubel  v.  Mil.  &  Mis.  R.  R.  Co.  12 
id.  07;  Eertschacke  v.  Ludwig,  28  Wis.  480. 
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Case  reserved  from  Wayne  Circuit  Court.  Proceedings  by 
attachment,  under  the  act  to  provide  for  the  collection  of  de- 
mands against  boats  and  vessels,  approved  April  10, 1839, 
Ses.  L.  1839,  p.  70. 

The  complaint  was  filed  on  October  26,  1847,  and  charged 
the  injury  to  have  been  committed  on  November  13, 1846. 
The  act  under  which  the  proceedings  were  instituted  was  re- 
pealed by  ch.  173,  R.  S.,  which  took  eiffect  March  1, 1847. 
The  defendant  demurred,  and  the  questions  raised  by  the 
pleadings  were  reserved  by  the  circuit  court  for  the  opinion  of 
this  court. 

Frazer  cfe  Romeyn^  for  plaintiff. 

Ycm  Dyke  and  Emmons^  for  defendant. 

[172*]  *By  the  Court,  Whipple,  C.  J.  On  October  26, 1847, 
the  complainant  filed  his  complaint  under  the  fourth 
subdivision  of  section  1  of  the  act  entitled  *^  An  act  to  provide 
for  the  collection  of  demands  against  boats  and  vessels."  Ses. 
L.  1839,  p.  70. 

That  section,  among  other  things,  provides,  "that  every 
boat  or  vessel  nsed  in  navigating  the  waters  of  this  state,  shall 
be  liable  for  all  injuries  done  to  persons  or  property  by  such 
boat  or  vessel,  in  all  instances  where  the  same  is  shown  to 
have  occurred  through  the  negligence  or  misconduct  of  the 
master  or  hands  thereon  employed."  The  second  section  pro- 
vides, that  any  person  having  a  demand  arising  under  the  pro- 
visions of  the  first  section,  instead  of  proceeding  for  the  re- 
covery thereof  against  the  master,  owner  or  consignee  of  a  boat 
or  vessel,  mayj  at  his  option,  institute  suit  against  such  boat 
or  vessel  by  name.  The  third  section  provides  that  the  com- 
plaint shall  be  filed  with  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  boat  or  vessel  may  be  found.  The  fourth 
section  requires  that  the  complaint  should  state  the  particu- 
lars of  the  plaintiff's  demand,  and  that  it  should  be  verified  by 
afiidavit.  The  6th  section  provides  that,  upon  filing  the  com- 
plaint, the  clerk  shall  issue  a  writ  of  attachment  directing  the 
sheriff  to  8ei2e  the  boat  or  vessel,  and  detain  the  same  in  his 
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custody'  until  discharged  by  due  course  of  law.  The  sixth 
section  directs  that  subsequent  proceedings  shall  be  had  in  the 
manner,  as  near  as  may  be,  as  if  suit  had  been  instituted  by 
summons  against  the  person,  etc. 

The  remedy  provided  by  the  act  is  merely  cumulative;  that 
furnished  by  the  common  law  proved  ineffectual  in  many  in- 
stances, from  the  difficulty  of  discovering  or  reaching  those 
upon  whom  the  law  imposes  a  liability  for  the  causes  specified 
in  the  act.  This,  with  other  reasons,  suggested  a  new  and 
more  efficient  remedy  by  which  rights  could  be  successfully 
enforced.  No  specific  lien  is  created  by  the  statute  until  the 
attachment  is  actually  served.  The  first  section,  it  is  true,  de- 
clares the  boat  or  vessel  liable  in  certain  cases;  but  this  sec- 
tion, when  construed  with  reference  to  other  sections  of  the 
same  law,  shows  how  this  liability  is  to  be  enforced.  The 
remedy  which  the  statute  provides  would  hav^e  been  quite  as 
eflTectual  if  the  words  which  declare  boats  and  vessels  liable 
had  been  omitted.  It  is  said,  in  the  case  of  the  Steamboat 
Monarch  v.  Finley^  10  Ohio,  384,  that  "  this  law  gives  a  lien 
upon  such  crafts  for  certain  claims  against  them."  As 
this  question  did  not  necessarily  *arise  in  the  case,  [173*] 
the  decision  of  the  supreme  court  of  the  state  of  Ohio 
is  not  entitled  to  that  respect  which  we  should  have  felt  bound 
to  give  to  it  had  the  question  been  directly  presented  for  its  de- 
termination. Assuming,  however,  that  the  decision  was  de- 
liberately made,  it  detracts  much  from  its  weight  that  the 
same  court  should  have  subsequently  declared  that  the  lia- 
bility of  the  boat  or  vessel  "is  not  in  the  nature  of  a  lien." 
The  Huron  v.  Simmons^  11  Ohio,  458.  And  in  a  case  in  14 
Ohio,  72,  the  court  affirm  that  a  lien,  in  a  technical  sense,  is 
not  created,  but  that  "  it  is  something  which  appropriates  the 
proi>erty  as  effectually,  if  not  more  so  than  ordinary  liens." 
The  adjudications  in  Ohio  do  not  appear  to  be  consistent  on 
the  question  as  to  whether  upon  the  accruing  of  a  cause  of  ac- 
tion contemplated  by  the  first  section  of  our  act,  a  lien  at 
once  attaches.  These  cases  do  not  profess  to  discuss  the  ques- 
tion; and  no  decision  which  can  be  regarded  as  authoritative 
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Case  reserved  from  Wayne  Circuit  Court.  Proceedings  by 
attachment,  under  the  act  to  provide  for  the  collection  of  de- 
mands against  boats  and  vessels,  approved  April  10, 1839, 
Ses.  L.  1839,  p.  70. 

The  complaint  was  filed  on  October  26,  1847,  and  charged 
the  injury  to  have  been  committed  on  November  13, 1846. 
The  act  under  which  the  proceedings  were  instituted  was  re- 
pealed by  ch.  173,  R.  S.,  which  took  eflFect  March  1, 1847. 
The  defendant  demurred,  and  the  questions  raised  by  the 
pleadings  were  reserved  by  the  circuit  court  for  the  opinion  of 
this  court. 

Frazer  <&  Romeyn^  for  plaintiff. 

Ycm  Dyke  and  Emmons^  for  defendant. 

[172*]  *By  the  Court,  Whipple,  C.  J.  On  October  26, 1847, 
the  complainant  filed  his  complaint  under  the  fourth 
subdivision  of  section  1  of  the  act  entitled  '*  An  act  to  provide 
for  the  collection  of  demands  against  boats  and  vessels."  Ses. 
L.  1839,  p.  70. 

That  section,  among  other  things,  provides,  "that  every 
boat  or  vessel  used  in  navigating  the  waters  of  this  state,  shall 
be  liable  for  all  injuries  done  to  persons  or  property  by  such 
boat  or  vessel,  in  all  instances  where  the  same  is  shown  to 
have  occurred  through  the  negligence  or  misconduct  of  the 
master  or  hands  thereon  employed."  The  second  section  pro- 
vides, that  any  person  having  a  demand  arising  under  the  pro- 
visions of  the  first  section,  instead  of  proceeding  for  the  re- 
covery thereof  against  the  master,  owner  or  consignee  of  a  boat 
or  vessel,  may,  at  his  option,  institute  suit  against  such  boat 
or  vessel  by  name.  The  third  section  provides  that  the  com- 
plaint shall  be  filed  with  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  boat  or  vessel  may  be  found.  The  fourth 
section  requires  that  the  complaint  should  state  the  particu- 
lars of  the  plaintiff's  demand,  and  that  it  should  be  verified  by 
afiSdavit.  The  5th  section  provides  that,  upon  filing  the  com- 
plaint, the  clerk  shall  issue  a  writ  of  attachment  directing  the 
sherifiT  to  seize  the  boat  or  vessel,  and  detain  the  same  in  his 
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may  be  enforced.  Do  the  words,  ^^  right  accrued^'^  secure  to 
tlie  plaiutifl'  the  right  to  proceed  under  the  act  of  1839,  to 
enforce  a  cause  of  action  accruing  while  the  act  was  in  forced 
Tliatthe  legislature  did  not  so  intend  is,  I  think,  very  clear, 
whether  we  consider  the  import  of  those  words  in  connection 
with,  or  disconnected  from  other  words  in  the  same  section. 

We  have  said  that  the  act  of  1839  gave  a  new  remedy  for 
the  wrong  of  which  the  plaintiff  complains;  he  might,  how- 
ever, waive  his  right  to  proceed  under  that  act,  and  avail  him- 
self of  the  old  remedy.  But  it  has  been  determined  that 
under  the  act  of  1839,  no  lien  was  created  until  the  actnal 
service  of  the  attachment;  how,  then,  can  it  be  said  that  a 
"  right  accTued^'^  when  the  plaintiff  did  not  institute  proceed- 
ings until  the  act  was  repealed.  Had  the  complaint  been  filed 
and  the  attachment  served  before  the  repeal,  the  specific  lieu 
which  would  have  been  thus  acquired  would,  perhaps,  have 
been  such  a  right  as  the  statute  intended  to  preserve.  It  will 
not  and  cannot  be  contended  that  those  words  are  so  compre- 
hensive as  to  embrace  the  right  to  sue  in  a  particular  form. 
If  the  mode  of  proceeding  given  by  the  act  of  1839  excluded 
every  other  remedy  for  a  redress  of  the  injury,  and  that  act 
had  been  repealed  without  securing  to  the  plaintiff  a  reason- 
able remedy  for  a  preexisting  right  of  action,  then,  perhaps, 
the  arguments  of  counsel  might  hold  good;  for  the  right  of 
dction  which  had  accrued^  being  saved,  would,  by  fair  impli- 
cation, include  the  remedy^  without  which  the  right  saved 
could  not  be  saved.  In  other  words,  we  would  not  attribute 
to  the  legislature  the  folly  of  saving  a  rights  and  at  the  same 
instant  of  extinguishing  the  only  rejnedy  by  which  it  could 
be  enforced.  But  the  legislature  allowed  the  plaintiff  more 
than  three  months  after  the  act  passed  and  before  it  took  ef- 
fect, to  avail  himself  of  the  particular  remedy  which  that 
act  gave  —  after  which  he  was  remitted  to  the  remedy  secured 
to  him  by  the  common  law.  But  the  construction  for  which 
I  contend  is  supported  by  the  context.  It  is  declared  by  the 
second  section  that  the  repeal  should  not  affect  "  any  proceed- 
ing, suit  or  prosecution  had  or  commenced  in  any  civil 
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case,  previous  to  the  time  when  *such  repeal  shall  take  [176*] 
effect;  "  and  the  fourth  section  saves  all  prosecutions 
for  offenses  committed,  and  for  the  recovery  of  forfeitures 
and  penalties.    Why  should  these  provisions  have  been  deemed 
necessary,  if  the  same  object  had  been  attained  by  the  general 
saving  clause  so  strongly  relied  on  by  the  counsel  for  the 
plaintiff?    If  it  did  not  embrace  the  class  of  cases  specially 
enumerated,  how  can  it  be  argued  that  it  embraces  suits  nut 
pending  at  the  date  of  the  repeal?    The  saving  clauses  con- 
tained in  our  general  repealing  statute  were  borrowed  from 
New  York,  and  the  words  "right  accrued  or  established," 
have  received  a  judicial  construction  in  the  courts  of  that 
state.    In  the  case  of  The  People  v.  Livingston^  6  Wend.  526, 
Mr.  Justice  Savage,  in  commenting  upon  the  saving  clause  of 
the  second  section  of  our  general  repealing  act,  uses  this  lan- 
guage:    "It  cannot  be  denied  that  the  legislature  possesses 
the  power  to  take  away  by  statute  what  was  given  by  statute, 
except  vested  rights.     As  it  is  undoubtedly  competent  for  the 
legislature  to  repeal  absolutely,  so  it  is  competent,  notwith- 
standing the  repeal,  to  continue  the  old  law  in  force  as  to  the 
proceedings  commenced  under  it,  to  substitute  another  law  in 
place  of  the  old  one,  and  to  direct  that  all  future  proceedings 
in  the  progress  of  a  cause  or  the  prosecution  of  a  right,  shall 
be  governed  by  such  new  law."     And  again:    "It  seems  to 
me  to  have  been  the  intention  of  the  legislature  to  confirm 
all  rights  which  have  accrued  —  to  be  enforced,  however,  ac- 
cording to  the  new  remedy."     These  views,  were  recognized 
and  adopted  in  subsequent  adjudications  in  that  state.     In 
the  case  of  Bickford  v.  Boston  and  Lowell  M,  li.  Co.  21 
Pick.  109,  the  construction  of  the  saving  clauses  in  the  Massa- 
chusetts revised  statutes  was  called  in  question.     In  deliver- 
ing the  opinion  of  the  court,  C.  J.  Shaw  declared,  that  "  the 
purpose  of  the  statute  was  to  confirm  existing  rights."     These 
cases  I  will  not  analyze;  but  they  all  show  very  conclusively 
that  the  rights  contemplated  by  the  statute  were  such  as  were 
fixed  and  established,  and  not  merely  inchoate  and  contingent. 
It  is  admitted  that  the  grant  or  confirmation  of  a  right  will 
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unquestionably  carry  with  it,  as  an  incident,  the  means  neces- 
sary to  its  enjoyment.  If,  then,  the  object  and  intent  of  the 
provision  which  continues  in  force  rights  accrued  or  estab- 
lished could  not  be  carried  into  effect  without  preserving  the 
old  remedy,  we  would  so  construe  the  provision  as  to  preserve 
that  remedy. 

In  the  case  before  us  the  right  of  action  was  pre- 
[177*]  served  notwithstand^ing  the  repeal  of  the  act  o£  1839. 
The  remedy  by  attachment,  however,  was  repealed,  and 
the  plaintiff  was  necessarily  remitted  to  that  provided  by  the 
common  law.  The  question  as  to  whether  it  would  prove  as 
eflScient  or  convenient,  it  is  not  necessary  to  consider. 

If,  then,  the  remedy  provided  by  the  act  of  1839  for  re- 
dressing the  wrong  of  which  the  plaintiff  complains  was  not 
preserved  by  the  saving  clause  of  the  general  repealing  stat- 
ute, I  am  at  a  loss  to  determine  how  the  plaintiff  can  avail 
himself  of  the  remedy,  upon  any  reasoning  to  be  deduced 
from  the  constitution,  or  from  any  principle  of  general  juris- 
prudence with  which  I  am  familiar.  The  arguments  of  coun- 
sel, and  the  array  of  authorities  by  which  those  arguments 
were  fortified,  were,  and  must  have  been  founded  on  the  idea 
that  the  act  of  i8jg  created  a  lien.  But  I  have  endeavored 
to  show  that  no  lun  attached  until  a  complaint  was  filed  and 
an  attachment  actually  levied.  If  so,  those  arguments,  forci- 
ble as  they  might  have  been  when  applied  to  a  state  of  facts 
like  those  assumed  by  counsel,  can  have  no  force,  and  the  au- 
thorities cited,  no  pertinency,  when  applied  to  a  state  of  facts 
so  essentially  different  from  those  assumed.  The  repeal  of 
the  act  of  1839  violated  no  vested  right,  unless  it  can  be  main- 
tained that  the  plaintiff  had  a  right  to  the  particular  remedy 
which  that  act  provided  for  the  several  causes  of  action  speci- 
fied in  the  first  section.  To  maintain  such  a  proposition, 
would  be  pushing  the  doctrine  of  vested  rights  further  than 
it  has  been  carried  by  any  adjudication  which  has  been  or  can 
be  cited. 

The  power  of  the  legislature  to  repeal  existing  remedies  is 
unquestioned,  unless  such  repeal  violates  rights  protected  by 
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the  constitution.  If  the  eflFect  of  a  repeal  or  modification  of 
an  existing  remedy  be  to  impair  the  obligation  of  a  contract, 
ft  would  be  declared  void,  although  it  did  not  profess  to  act 
directly  upon  the  contract.  There  are  cases  which  would 
seem  to  imply  that  the  federal  and  state  constitutions  do  not 
contain  the  only  limitations  upon  legislative  power,  and  that 
acts  which  do  not  violate  either  may,  nevertheless,  be  de- 
clared inoperative.  I  will  not  stop  to  discuss  such  a  propo- 
sition, because  it  does  not  arise  in  the  case  before  us.  It  may, 
however,  be  asserted  that  courts  would  find  some  difficulty  in 
declaring  any  act  of  the  legislature  void,  upon  any  general 
notion  that.it  violated  a  great  principle  of  right  or  of  general 
jurisprudence.  Courts  have  said,  and  might  again  say, 
that  they  will  not  *so  construe  an  act  of  the  legisla-  [178*] 
ture  as  that  it  shall  work  injustice,  or  impair  vested 
rights;  that  they  will  not  intend  that  the  legislature  meant, 
under  the  forms  of  law,  to  do  that  which  is  repugnant  to  rea- 
son or  justice.  But  I  know  of  no  limitations  upon  the  legis- 
lative authority  but  such  as  are  prescribed  by  the  constitu- 
tion. The  judiciary  are  armed  with  all  the  power  necessary 
to  protect  the  citizen  in  his  rights,  without  resorting  to  any 
of  the  doubtful  powers  which  have  existed  in  the  imagina- 
tions of  the  judges,  but  which  have  no  real  foundation  in  fact. 

In  the  case  before  us,  the  plaintiff  brings  an  action  for  a 
tart;  the  form  of  remedy  he  has  adopted  would  have  been  jus- 
tified had  the  act  of  1839  not  been  repealed  by  the  revised 
statutes  of  1846;  as  it  was  repealed,  and  there  is  no  provision 
in  the  repealing  clause  saving  to  the  plaintiff  the  particular 
form  of  remedy  prescribed  by  the  act  of  1839,  although  the 
cause  of  action  accrued  while  that  act  was  in  force,  it  follows 
that  the  demurrer  must  be  sustained. 

Certified  accordingly. 
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Abbott  et  al.  vs  Godfkoy's  Heibs. 

In  foreclosing  a  mortgage  against  the  heirs  of  a  deceased  mortgagor,  the 
personal  representative  of  the  deceased  is  not  a  necessary  party,  unless 
the  personal  estate  is  sought  to  be  charged  with  a  deficiency  in  the 
mortgaged  premises  to  pay  the  debt 

An  agreement  in  writing,  intended  by  the  parties  to  give  a  lien  on  real 
estate  for  the  payment  of  a  debt,  though  not  witnessed  as  required  by 
statute,  to  convey  real  estate,  is  good  as  an  equitable  mortgage.^ 

The  territory  comprising  the  present  state  of  Michigan  remained  under 
the  control  and  jurisdiction  of  the  British  government  until  the  year 
1796;  and  the  ordinance  of  1787,  though  made  before  that  year,  was 
not  in  force  while  the  territory  was  under  such  jurisdiction. 

"Where  the  bill  charges  an  instrument  to  be  a  mortgage,  asks  ta  have  it 
foreclosed  as  such,  and  contains  a  prayer  for  other  or  further  relief, 
the  court  may  declare  it  to  be  a  mortgage,  although  there  be  no  special 
prayer  for  that  purpose  in  the  bill. 

Lapse  of  time,  in  connection  with  nonpayment  of  interest,  and  cod- 

[170*]  tinned  pos8es*sion  of  the  mortgagor,  unaccompanied  by  any 

effort  on  the  part  of  the  mortgagee  to  enforce  payment,  is  not  a 

legal,  but  an  equitable  or  presumptive  bar,  and  the  presumption  may 

be  rebutted  by  circumstances.    What  circumstances  will  rebut  the 

presumption,  must  depend  upon  the  facts  in  each  particular  case.' 

In  cases  of  presumptive  bar  from  lapse  of  timer,  the  rule  as  to  subsequent 
disabilities  is  different  from  that  of  the  statute  of  limitations.  Under 
the  statute,  the  party  must  bring  himself  wilhin  the  exceptions  of  the 
statute ;  whereas,  in  cases  of  presumptive  bar,  he  may  show  any  cir- 
cumstance that  outweighs  the  presumption. 

On  June  18, 1789,  the  ancestor  of  the  defendants  gave  a  mortgage,  payable 
on  the  28th  August.  1790.  The  mortgagee  died  in  1790,  but  adminis- 
tration on  his  estate  was  not  granted  until  1835,  and  the  year  follow- 
ing  a  bill  was  filed  to  foreclose  the  mortgage.  Held,  the  presumption 
of  payment  arising  from  the  lapse  of  time  was  overthrown  bv  the  fact 
that  there  was  no  one,  from  the  death  of  the  mortgagee,  in  1790,  until 
the  administrati(m  was  granted  in  1835,  who  could  receive  payment  of 
the  money  and  discharge  the  mortgage. 


Note. —  *  Equitable  mortgage.  Where  claim  too  uncertain  to  constitute 
an  equitable  mortgage,  Payne  v.  Aver}',  21  Mich.  524.  Intent  to  create  a 
lien,  sufficient  as  a  basis  for  an  equitable  mortgage,  Peckham  v.  Had- 
dock, 36  111.  39;  Roberts  v.  Rickards,  id.  399;  Kloch  v.  Walter,  70  id.  416; 
Wright  V.  Troutma:?,  81  id.  374. 

—  *  Limitation  and  stale  claim,  Pollock  tj.  Maison,  41  111.317.    Statutes 
do  not  run  except  with  possession,  Mills  «.  Lock  wood,  42  id.  112. 
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Appeal  from  the  Court  of  Chancery. 

A  bill  was  filed  in  that  court  by  complainants  in  January, 
1836,  to  foreclose  an  alleged  hypotheque  or  French  mortgage 
given  by  G.  Godfroy,  the  defendants'  ancestor,  on  the  18th 
June,  1789,  to  one  Duperon  Baby,  to  secure  the  payment  of 
£396  Os.  3d.,  New  York  currency,  on  the  28th  August,  1790. 
The  bill  stated  the  making  of  the  instrument  before  a  notary 
public,  and  that  without  any  acknowledgment  it  was  recorded 
in  the  county  of  Wayne  in  the  year  1798;  the  death  of  Du- 
peron Baby  in  the  year  1790,  and  that  no  proceedings  to  take 
out  administration  on  his  estate  were  had  until  1835,  when 
administration,  on  the  12th  September  of  that  year  was  granted 
to  Jean  B.  Baby,  who  on  the  30th  of  the  same  month  assigned 
the  instrument  to  complainants.  It  further  stated  that  the 
money  mentioned  in  the  instrument  was  unpaid,  principal  and 
interest;  ihat  G.  Godfroy  died  in  the  year  1833,  and  that  he 
frequently  recognized  the  existence  and  legal  validity  of  the 
instrument. 

The  court  below  dismissed  the  bill  on  the  ground  of  the 
staleness  of  the  demand,  and  that  complainants  had  failed  to 
establish  and  prove  any  facts  or  circumstances  to  take  the  case 
out  of  the  operation  of  the  general  rule  of  presumption  of 
payment  from  lapse  of  time.  From  this  decree  the  complain- 
ants appealed  to  this  court.  The  case  made  by  the  pleadings 
and  evidence  is  fully  stated  in  the  opinion  of  the  court. 

*Fra9€fr  c&  Dtwidsorij  for  appellants.  [180*] 

Backus  (&  Siblej/y  for  appellees. 

J?y  the  Courtj  Miles,  J.  On  the  18th  day  of  June,  1789, 
Gabriel  Godfroy  executed  an  instrument  in  writing,  before  a 
notary  public  and  in  the  presence  of  a  subscribing  witness,  by 
which  he  acknowledged  himself  to  be  justly  indebted  to  one 
Duperon  Baby  in  the  sum  of  £396  Os.  3d.,  for  value  received 
from  him,  and  which  he  promised  to  pay  to  him  on  the  28th 
day  of  August,  1790,  with  interest  at  six  per  cent.  And  in 
oi'der  to  secure  the  payment  of  this  sum,  Godfroy  by  the  same 
instrument  assigned  and  mortgaged  a  farm  in  the  township  of 
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Springwells,  on  which  he  then  resided,  and  declared  that  the 
same  should  remain  mortgaged  to  Baby,  his  heirs  and  assigns, 
as  a  security  for  that  sum  and  interest  until  payment  in  full 
should  be  effected. 

Duperon  Baby  died  in  1790;  and  in  1835,  in  virtue  of  a 
special  act  of  the  legislature  of  this  state,  administration  of 
his  estate  was  granted  to  Jean  Baptiste  Baby,  his  son,  who  on 
the  13th  day  of  September  of  that  year  assigned  this  instru- 
ment to  the  complainants,  and  on  the  27th  day  of  January, 
1836,  they  filed  a  bill  in  chancery  to  foreclose  it  as  a  mortgage. 

Gabriel  Godfroy  died  in  1833,  and  his  administrators  were, 
with  his  heirs,  made  parties  defendants  to  the  bill;  but  after 
answer  put  in  by  one  of  the  administrators,  the  bill  was  volun- 
tarily dismissed  as  to  them. 

The  remaining  defendants  now  insist  that  the  administrators 
are  necessary  parties;  and  the  complainants  having  dismissed 
their  bill  as  to  them,  cannot  have  a  decree. 

In  England,  except  in  cases  where,  on  account  of  the  insuffi- 
ciency of  the  security  in  the  mortgage,  the  bill  prays  an  ac- 
count of  personal  property  as  well  as  a  sale  of  the  land,  the 
personal  representative  is  held  not  to  be  a  necessary  party;  and 
in  such  case,  not  on  account  of  a  prayer  for  a  sale  of  the  land, 
but  because  the  party,  in  addition  to  the  land,  seeks  to  appro- 
priate the  personal  assets  to  the  payment  of  the  debt. 

The  bill  being  only  to  foreclose  the  eqnity  of  redemption, 
the  heir  having  the  equity  is  the  only  necessary  party.  Edw. 
on  Parties,  p.  91,  sec.  41,  and  the  cases  there  referred  to.  1 
Smith's  Ch.  Pr.  541. 

Thongh  the  result  of  a  proceeding  in  chancery  in 
[181*]  England  to  en*force  the  lien  is  generally  a  strict  fore- 
closure, and  although  we  in  practice  substitute  a  sale, 
yet  the  difference  in  the  result  does  not  change  the  character 
of  the  proceeding,  which  in  both  cases  has  in  view  the  satis- 
faction of  the  debt. 

If  this  bill  sought  to  appropriate  the  personal  assets  of  the 
estate  to  that  object,  the  administrators,  as  representing  these 
assets,  would  be  a    necessary    party,   having    an    interest 
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4  Blackf.  381.  This  case  having  been  decided  under  a  stat- 
ute similar  to  our  own,  is  in  point.  It  was  held,  the  admin-' 
istrator  was  an  improper  party  to  a  bill  of  foreclosure. 

The  provision  of  our  statute,  making  real  estate  assets  for 
the  payment  of  debts  gives  no  preference  over  specific  liens 
before  created  on  the  land. 

Mr.  Edwards,  in  his  treatise  on  Parties  in  Chancery,  be- 
fore referred  to,  says,  "  in  New  York  some  practitioners  make 
the  executors  parties,  and  join  the  heir  with  them,  but  this  is 
incorrect;  the  heir  is  the  only  necessary  party:"  p.  91,  sec.  41. 

It  is  next  objected,  that  this  instrument  is  not  a  mortgage 
at  common  law,  and  that  it  was  miide  after  the  Ordinance  of 
1787  was  in  force  in  this  territory;  and  that  since  that  time, 
lands  in  Michigan  could  only  be  sold  or  incumbered  by  a 
deed,  signed,  sealed  and  attested  by  two  witnesses.  Ordi- 
nance of  1787,  sec.  2.  If  this  is  a  good  equitable  mortgage, 
that  is  an  answer  to  at  least  the  first  of  these  objections;  and  as 
to  the  latter,  it  may  be  replied,  as  a  matter  of  history,  that 
the  territory  comprising  this  state  remained  under  the  con- 
trol and  jurisdiction  of  the  British  government  until  the  year 
1796,  and  that  the  ordinance,  though  made  before,  was  not  in 
full  force  until  after  that  time. 

The  agreement  in  writing  in  this  case  is  express  in  its  terms; 
the  intention  of  the  parties  is  most  manifest.  The  contract  is 
not  to  be  performed,  but  is  executed.  The  meaning  and  in- 
tention was  to  create  a  lien  on  the  land,  to  secure  the  payment 
of  a  preexisting  debt.  The  transaction  is  not  obnoxious  to 
the  objection  that  parol  evidence  is  necessary  to  establish 
the  claim,  for  the  instrument  itself  states  its  object;  and  how- 
ever much  the  policy  of  enforcing,  as  an  equitable  mortgage, 
t'he  deposit  of  title  deeds  with  a  parol  agreement  to  perfect  a 
legal  security,  may  have  been  questioned,  here  no  objection  of 
that  character  exists;  the  intention  is  evident,  and  all  the 
court  have  to  do  is  to  supply  the  legal  deficiencies. 
See  3  Powel  on  Mortgages,  1049,  and  the  *cases  there  [182*] 
cited,  in  which  express  written  agreements  have  been 
declared  equitable  mortgages. 
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But  it  is  also  insisted,  that  we  cannot  declare  this  instrn- 
ment  to  be  a  mortgage  because  the  complainants  have  not  so 
prayed.  The  bill  expressly  charges  that  this  instrument  was 
intended  as  a  mortgage,  and  asks  to  have  it  foreclosed  as  sticky 
and  contains  the  usual  prayer  for  other  or  further  relief.  In 
a  case  where  the  defendant  has  submitted  to  answer,  and 
where  the  case  made  by  the  bill  warrants  this  decree,  we  see 
no  objection  to  it  for  the  reason  assigned. 

The  next  ground  of  defense  is  a  presumption  of  payment 
arising  from  lapse  of  time.  The  defendants  claim  that  this  is 
a  stale  demand  and  for  this  reason  a  court  of  equity  will  not 
enforce  it,  but  will  presume  it  has  been  satisfied.  One  of  the 
heirs  sets  up  this  defense  in  his  answer;  the  other  defendants, 
some  of  whom  are  minors,  have  put  in  only  a  general  answer, 
denying  all  knowledge  of  the  matters  stated  in  the  bill. 

Lapse  of  time,  in  connection  with  nonpayment  of  interest 
and  a  continued  possession  of  the  mortgagor,  unaccompanied 
by  any  eflFort  on  the  part  of  the  mortgagee  to  enforce  pay 
ment,  would  warrant  a  presumption  of  payment  of  the  debt. 
This  would  operate  as  a  satisfaction  of  the  mortgage,  and 
thus  give  repose  to  the  title.  This,  however,  is  not  a  legal 
bar  but  an  equitable,  a  presumptive  one,  depending  upon  a 
a  principal  coexistent  with  the  earliest  jurisdiction  of  a  court 
of  eqiiity,  without  aid  from  any  act  of  parliament;  and  court*^ 
of  equity,  by  their  own  rules,  give  great  effect  to  the  length 
of  time.     Smith  v.  Clay^  3  Bro.  Oh.  640,  in  note. 

All  the  authorities  agree  that  this  presumption  may  be  re- 
butted by  circumstances.  4  Munf.  532;  4  Har.  &  McHen. 
328 ;  16  Johns.  Ch.  214,  and  the  cases  there  referred  to.  And 
although  there  is  some  conflict  as  to  the  point  whether  the 
defendant  must  insist  upon  the  bar,  or  whether  the  plaintiff, 
in  a  case  bringing  him  within  the  rule,  shall  be  required  to 
state  the  circumstances  which  repel  the  presumption,  the  bet- 
ter opinion  seems  to  be,  that  such  circumstances  as  entitle  the 
party  to  relief,  notwithstanding  the  lapse  of  time,  should  be 
stated  in  the  bill.    Foster  v.  EodgsoUy  19  Ves.  180;  9  Pet 
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Here  the  lapse  of  time  appears  upon  the  face  of  the  bill^ 
which  aumits  that  no  part  of  the  money  has  been 
paid ;  and  as  if  recognizing  *the  rule  which  we  have  just  [183*] 
mentioned,  it  goes  on  to  state  such  circumstances  as 
are  claimed  to  be  sufficient  to  outweigh  the  presumption,  and 
still  entitle  the  party  to  relief.  The  defendants  deny  aU 
knowledge  of  these  circumstances,  and  we  think  properly,  and 
put  the  complainants  upon  the  proof  of  them. 

A  question  is  also  made  as  to  the  character  of  the  evidence 
by  which  this  presumption  is  to  be  met  and  overthrown,  the 
complainants  insisting  that  slight  circumstances  are  sufficient 
for  this;  the  defendants,  on  the  other  hand,  contending,  upon 
the  authority  of  several  cases  referred  to,  upon  a  bill  to  re- 
deem, that  the  evidence  should  be  clear,  unequivocal,  proceed- 
ing from  witnesses  unimpeachable,  and  upon  the  whole,  of  the 
most  satisfactory  character. 

I  can  see  no  propriety  in  making  the  distinction  insisted 
upon  by  the  complainants,  between  the  evidence  necessary  to 
rebut  presumption  of  a  grant,  from  lapse  of  time,  and  that 
required  to  outweigh  a  presumption  of  payment,  from  the 
same  cause.  In  case  of  a  mortgage  the  presumption  is  adopted 
as  a  rule  of  evidence  for  the  same  purpose  in  both  instances, 
to  wit:  the  repose  of  the  title. 

It  may  be  safely  remarked,  however,  that  the  earliest  cases 
in  which  parol  evidence  of  facts  and  circumstances  to  meet 
such  presumption  was  offered  were  upon  bills  to  redeem ;  and 
it  was  for  some  time  doubted  whether  such  evidence  should 
be  received,  and  it  was  not  finally  determined  that  it  was  com- 
petent until  the  case  of  Reeks  v.  Postletkwaite,  Cooper's  Gas. 
in  Ch.  164.  That  was  a  bill  filed  to  redeem  a  mortgage,  forty- 
nine  years  after  the  date  of  the  mortgage,  forty-three  years 
from  the  time  possession  was  taken  by  the  mortgagee,  and 
thirty-nine  years  from  the  time  of  the  plaintift'  coming  of  age. 
In  determining  whether  parol  evidence  is  competent  for  this 
purpose,  the  vice  chancellor  had  occasion  to  ^consider  the  rule 
as  to  twenty  years  barring  the  redemption,  and  declares  it  to 
be  not  an  absolute  rule,  but  a  qualified  rule,  depending  alto* 
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gether  upon  circumstances.  After  referring  to  several  cases 
in  which  the  rule  is  departed  from,  as  where  there  have  been 
disabilities  of  the  party,  as  infancy,  coverture,  beyond  sea,  and 
not  only  in  cases  of  disabilities,  but  in  receiving  interest,  keep- 
ing accounts,  treating  it  in  any  wise  as  a  deed  or  mortgage,  he 
says,  that  "such  acts,  and  others  of  the  sort,  are  suflBcient  to 
take  the  case  out  of  the  rule,  and  which  may  be  solemn 
[184*]  and  deliberate  acts  or  not,  accord*ing  as  the  party  is 
attending  or  not  attending  to  what  is  doing."  There 
must  be  evidence  that  it  is  a  subsisting  mortgage.  ' 

What  precise  act,  then,  will  be  sufficient?  The  answer  must 
be,  any  precise  act.  The  acts  need  not  be  done  with  the  other 
party;  the  mere  ex  parte  acts  of  the  mortgagee  will  be  suffi- 
cient. Whether  the  presumption  is  rebutted,  may  depend 
upon  a  variety  of  circumstances,  and  must  depend  upon  the 
facts  in  each  particular  case,  as  tending  to  justify  or  excise 
the  delay.     16  Johns.  214. 

Anything  is  sufficient  which  repels  the  presumption  that  a 
man  is  always  ready  to  enjoy  his  own,  as  that  the  party  is  a 
near  relative.     12  Ves.  266. 

The  circumstances  to  induce  a  belief  that  this  was  a  sub- 
sisting debt,  are,  that  the  mortgage  was  recorded  in  1798, 
about  eight  years  after  Baby's  death,  and  two  years  after  his 
family  left  this  territory  and  removed  across  the  Detroit  river 
into  the  province  of  Upper  Canada;  and  that  as  late  as  1819, 
Godfroy  sent  a  message  to  the  heir,  which  is  insisted  to  be 
clearly  referable  to  the  mortgage.  Peter  Godfroy,  the  witness, 
then  lived  at  home  with  his  father  Gabriel  Godfroy  on  this 
farm,  and  the  message  sent  by  him  to  Baby  was,  to  come  over 
the  river,  as  they  were  about  to  levy  on  the  farm. 

There  is  no  evidence  to  show  that  Baby  had  any  other  in- 
terest in  this  farm  than  by  way  of  this  mortgage;  and  hold- 
ing that,  and  of  so  ancient  a  date,  it  was  but  natural  Godfroy 
should  wish  to  have  him  present  to  assert  his  claim  when  the 
levy  was  made.  These  things  are  strong  to  show  an  intention 
on  the  part,  both  of  the  heirs  and  of  Godfroy,  to  keep  the 
mortgage  on  foot  for  some  purpose  —  for  what  purpose  is  now 
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immaterial,  if  they  treated  it  as  a  subsisting  mortgage,  which 
we  think  the  evidence  shows  they  did.  The  bill  was  filed 
within  twenty  years  after  this.  But  if  we  are  mistaken  in  the 
inference  drawn  from  these  facts,  there  is  still  another  view  of 
the  case  not  inconsistent  with  the  one  we  have  been  consider- 
ing, which  will  bring  us  to  the  same  conclusion. 

It  seems  to  be  conceded  in  this  case,  that  the  general  period 
which  has  been  adopted  for  presumption  of  satisfaction  of  a 
mortgage  is  twenty  years.  The  complainants  contend  that 
this  period  should  comitience  from  the  time  of  administra- 
tion granted,  and  not  from  the  time  the  debt  fell  due;  that  un- 
til then  there  was  no  person  competent  to  sue.  Mur- 
*ray  v.  The  East  India  Co.,  5  Barn.  &  Aid.  204,  is  in  [185*] 
point  to  show  that  where  the  cause  of  action  accrues 
after  the  ^death  of  the  intestate,  the  period  of  the  statute 
of  limitations  commences  from  the  time  of  administration 
granted,  and  for  the  reason  that  there  is  no  person  to  sue 
until  the  administrator  qualities.  This  reason  fails  where  the 
debt  falls  due  before  the  death.  In  such  case  there  is  a  person 
capable  of  suing,  and  a  subsequent  disability  will  not  take  the 
case  out  of  the  statute.     16  Johns.  214. 

It  does  not  appear,  from  the  evidence  in  this  case,  whether 
Baby  died  before  or  after  the  day  when  this  demand  fell  due. 
It  is  not  afiirmatively  shown  that  he  died  before  that  time, 
and  the  evidence  seems  to  be  insufficient  to  bring  the  case 
within  the  principle  of  Murray  v.  The  East  India  Co,  But 
in  case  of  a  presumptive  bar  from  lapse  of  time,  the  rule  as 
to  subsequent  disabilities  is  different  from  that  under  a  posi- 
tive bar  created  by  the  statute.     16  Johns.  214. 

In  a  case  under  the  statute,  the  party,  to  avoid  its  effect, 
must  bring  himself  within  some  of  its  savings;  whereas,  in  a 
case  like  the  present,  he  may  show  any  circumstances  which 
outweigh  the  presmption. 

It  seems  to  be  well  settled  that  mortgages,  being  part  of  the 
personal  estate,  belong  to  the  personal  representatives  of  the 
mortgagee  after  his  death,  and  not  to  his  heirs.  See  7  Bat. 
Ab.  Tit.  Mortg.  E.  p.  84,  and  the  cases  there  referred  to^ 
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which  show  that  in  this  matter  equity  follows  the  law;  tliat 
the  money  shall  go  into  the  personal  estate  because  it  came 
aut  of  it,  and  that  the  land  is  a  mere  pledge. 

The  executor  of  a  mortgagee  is  a  proper  person  to  file  a  bill 
to  foreclose.  Where  a  reconveyance  is  required,  the  heir  must 
also  be  made  a  party,  but  for  that  purpose  only.  It  only  re- 
mains necessary  to  apply  this  principle  to  the  case  before  us. 

It  appears  that  from  the  time  of  the  death  of  the  mortga^ 
in  1790  until  the  appointment  of  the  administrator  in  18'55, 
there  was  no  person  to  whom  payment  could  be  made,  who 
was  authorized  to  discharge  the  debt.  Payment  to  the  heir 
would  have  been  no  protection  against  an  action  by  an  admin- 
istrator, subsequently  appointed. 

The  period,  then,  if  any  existed,  in  which  payment  could 

have  been  made  before  administration,  was  in  the  year 

[186*]  1790,  between  the  time  *when  the  debt  fell  due  and  the 

death  of  Baby,  but  this  not  being  shown  aflSrmatively, 

we  cannot  intend  it. 

If  that  fact  was  necessary  to  meet  the  circumstances  set  np 
by  the  complainants  to  overthrow  the  presumption  or  to  ren- 
der them  insuflScient  for  that  purpose,  the  defendant  should 
have  proved  it.  If,  then,  we  are  correct  in  this  view,  it  would 
seem  that,  although  the  general  presumption  of  payment  arises 
from  lapse  of  time,  still,  if  it  appears  that  payment  was  im- 
possible, that  must  repel  and  overthrow  such  presumption. 

From  lapse  of  time  during  which  payment  ought  to  have 
been  made  arises  a  presumption  that  it  was  made;  this  is  met 
by  evidence  that  the  parties  were  so  situated  that  it  could  not 
be  made.  This  gives  the  defendants  the  full  benefit  of  the 
presumption,  and  puts  the  complainants  upon  proof  aliunde, 
to  show  why  payment  was  not  made.  So  a  period  during 
which  a  plaintiff  is  disabled  to  sue  has  been  repeatedly  held 
to  be  properly  deducted  from  the  time  necessary  to  make  out 
tiie  presumption.     10  Johns.  417;  16  id.  214. 

But  it  was  said,  if  this  was  a  subsisting  debt,  administra- 
tion would  not  have  been  so  long  delayed.  To  this  it  might  be 
replied,  and  equally  well,  if  the  demand  had  been  paid,  admins 
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istration  would  never  have  been  take^^unlegfl-  weTay,  wbi^l^  we 
Have  no  right  to  say,  that  there  were  other  demands  owing'to. 
the  estate  of  which  we  have  no  evidence.     This  delay  ^to  ad- 
minister, in  my  judgment,  proves^othhai  |)|^;^v^j^v$J>"  the/ 
other.  ^       \         "^ ' 


Upon  the  argument,  great  stres^  was  Irntf-iajBM] JbhirTTlrifnTirrn 
of  the  demand,  and  the  consequi»fr-^ft&favor  the  case  would 
receive  in  a  court  of  equity.  Iris  true  the  court  does  not 
countenance  or  encourage  negligence,  and  why?  Because  that 
negligence  furnishes  evidence  upon  which  to  build  a  presump- 
tion that  the  right  claimed  has  been  abandoned. 

It  is  said  that  lapse  of  time  is  permitted  in  equity  to  defeat 
an  acknowledged  right,  on  the  ground  only  of  its  affording 
evidence  of  a  presumption  that  such  right  has  been  abandoned. 
It  never  prevails  where  the  presumption  is  outweighed  by  op- 
posing facts  and  circumstances.  Nelson  w.  Gunnvagham,^  4 
Munf.  532;  3  Har.  &  McHen.  328. 

Having  come  to  the  conclusion  that  the  delay  in  this 
case  is  account*ed  for  upon  legal  principles,  it  would  [187*^^ 
be  equally  inequitable  to  withhold  relief  upon   this 
<3laim  as  it  would  upon  one  of  a  more  recent  date. 

It  results  from  this  that  the  decree  of  the  chancellor  dis- 
missing  the  bill  must  be  reversed. 

Decree  reversed. 


May  vs.  Speoht  et.  al. 


The  stipulations  contained  in  the  treaty  of  London,  known  as  Jay's  Treaty, 
for  the  protection  of  the  rights  of  property,  imposed  no  new  obliga- 
tion upon  the  goyernment  of  the  United  States,  but  were  only  in  afflrm- 
ance  of  the  law  of  nations. 

NoTB  — See  May  v.  Rumney  (and  note  thereto)  anie^  1 ;  May  «.  Tlll- 
man,  pa^^,  262. 

— Dower  does  not  attach  where  the  husband  conTeys  without  title  and 
afterwards  obtains  title  from  the  land  oflSce,  Wooley  o.  Magie,  26  III.  526; 
Taylor  9.  Kearn,  68  id.  889. 
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On  the  first  of  July,  1796,  and  prior  thereto,  C.  was  in  possession  of  cer 
tain  lands  which  he  conveyed  by  warranty  deed,  in  February,  1798,  to 
M.,  who  took  possession  of  them  under  the  deed  from  C,  and  in  October, 
1800,  by  warranty  deed,  in  which  his  wife  did  not  join,  conveyed  tbem 
to  P.,  who  took  possession  under  the  deed  to  him.  By  an  act  of  con- 
gress, entitled  an  act  regulating  the  grant  of  lands  in  the  territory  of 
Michigan,  approved  March  8d,  1807,  it  was  provided  that  the  fee  sim- 
ple of  any  tract  or  parcel  of  land  that  was  settled,  occupied  and  im- 
proved prior  to  the  1st  day  of  July,  1796,  should  be  granted  to  the  per. 
son  or  persons  in  the  actual  possession,  occupancy  and  improvement 
thereof,  and  commissioners  were  appointed  for  the  purpose  of  ascer- 
taining and  deciding  on  the  rights  of  persons  claiming  the  benefit  of 
the  act  P.  claimed  the  premises  before  the  commissioners  under  the 
aforesaid  deeds,  and  his  possession  of  the  land  under  them,  which 
claim  was  allowed,  and  a  patent  was  subsequently  issued  to  him  for 
the- land  by  the  government.  In  an  action  brought  by  the  widow  of 
M.  for  her  right  of  dower :  Held^  she  was  entitled  to  dower  therein. 

"Error  to  Wayne  Circuit  Court. 

Margaret  May  brought  ejectment  in  the  circuit  court  against 
the  defendants,  for  her  right  of  dower  in  certain  premises 
conveyed  by  her  husband,  James  May,  in  October,  1800,  in 
which  conveyance  she  did  not  join,  to  James  Peltier,  under 
whom  defendants  claimed  title.  The  parties  agreed  on  a  case 
or  statement  of  facts,  in  the  court  below,  which  it  is  unneces- 
sary to  give  here,  as  the  facts  are  fully  stated  in  the  opinion 
of  the  court.  Plaintiff  having  failed  to  sustain  her  action  in 
the  circuit  court,  brought  the  cause  to  this  court  by  writ  of 

error. 

Davidson,  for  plaintiff  in  error. 

[188*]       *Joy,  for  defendant  in  error. 

By  the  Court,  Green,  J.  The  question  in  this  case  is, 
whether  James  May,  the  husband  of  the  demandant,  was  so 
seized  of  the  premises  demanded  as  to  entitle  his  widow  at 
the  common  law  to  dower  therein,  which  is  defined  to  be  "the 
third  part  of  all  the  lands  whereof  the  husband  has  been  seized 
during  the  coverture,  of  such  an  estate  as  the  children  by  such 
wife  might  by  possibility  have  inherited,  and  to  which,  by  the 
death  of  her  husband,  the  wife  is  entitled  for  her  life."  3  Bac 
Abr.  191 
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The  land  was  conveyed  by  warranty  deed  indented,  bearing 
date  the  1st  of  February,  1798,  from  Catharine  St.  Aubin, 
widow  and  representative  of  the  late  Claude  Campau,  and  Ber- 
nard Campau,  her  heir  apparent,  to  the  demandant's  husband, 
to  whom,  on  the  second  day  of  February  in  the  same  year, 
peaceable  and  quiet  possession  and  seizin  of  the  same  was  de- 
livered by  the  grantors,  in  the  presence  of  witnesses,  accord- 
ing to  the  form  of  delivery  then  used.  Bernard  Campau,  one 
of  the  grantors,  was  in  possession  of  the  premises  prior  to  the 
first  of  July,  1796. 

On  the  10th  day  of  October,  1800,  James  May,  by  warranty 
deed  indented,  conveyed  the  premises  to  James  Peltier,  who 
entered  into  possession  of  them,  and  continued  in  possession 
until  he  received  the  patent  therefor  from  the  government  of 
the  United  States,  pursuant  to  the  act  of  congress  of  March  3d, 
1807. 

James  Peltier  claimed  the  premises  before  the  commission- 
ers named  in  said  act,  under  and  by  virtue  of  the  deeds  of  con- 
veyance aforesaid,  and  his  own  possession  thereunder,  which 
claim  was  established,  and  allowed  by  the  commissioners  on 
the  18th  day  of  July,  1807. 

The  marriage  of  the  plaintiff  with  James  May,  in  1797,  and 
his  death  in  1829,  were  admitted  on  the  trial,  and  it  was  also 
admitted  that  the  defendants  were  in  peaceable  possession  of 
the  premises,  or  some  portion  thereof,  deriving  title  thereto 
through  and  from  Peltier. 

It  was  supposed  on  the  argument  of  this  cause  by  the  coun- 
sel for  the  plaintiff,  that  by  the  treaty  of  London,  known  as 
"  Jay's  Treaty,"  the  possession  of  May's  grantors  was  assured 
to  them  as  a  title  to  the  land,  and  vested  the  property  in  them. 
By  reference  to  the  facts  in  this  case  it  is  apparent  that  that 
treaty  can  have  no  application,  having  been  con- 
*cluded  in  1794,  and  ratified  in  1795,  and  it  not  appear-  [189*] 
ing  that  they  were  at  that  time  in  possession  of  the 
land.  Moreover,  the  stipulation  contained  in  the  treaty  for  the 
protection  of  the  rights  of  property  imposed  no  new  obligation 
upon  the  government  of  the  United  States,  but  were  only  an 
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afl&rmance  of  the  law  of  nations.     5  Wheat.  518;  i  Pet.  512; 
9id.  711,  712;  7  id.  87. 

It  is  then  contended  on  the  part  of  the  plaintiff,  that  the 
confirmation  of  the  title  in  James  Peltier  was  a  coniirmatioQ 
of  the  title  in  ev6ry  one  from  or  through  whom  he  claimed 
title,  and,  by  relation,  made  such  title  as  good  and  effectual 
for  all  purposes,  as  if  the  confirmation  had  been  made  to  May's 
grantors,  who  were  in  possession  on  the  Ist  of  July,  1796;  or 
that,  if  such  was  not  the  legal  effect  of  the  patent  to  Peltier, 
yet  he  and  those  claiming  under  him  are  estopped  by  his  deed 
from  May,  from  denying  the  title  in  May  which  his  deed  pur- 
ports to  convey. 

First,  then,  as  to  the  effect  of  the  confirmation  of  the  title 
in  Peltier;  and  this  must  depend  upon  the  true  construction 
of  the  act  of  congress  before  referred  to. 

The  second  section  of  that  act  provides,  "  That  to  every  per- 
son or  persons  in  the  actual  possession,  occupancy  and  im- 
provement of  any  tract  or  parcel  of  land,  in  his,  her  or  their 
own  right,  at  the  time  of  tlie  passing  of  this  act,  within  that 
part  of  the  territory  of  Michigan  to  which  the  Indian  title  has 
been  extinguished,  and  which  said  tract  or  parcel  of  land  was 
settled,  occupied  and  improved  by  him,  her  or  them,  prior  to 
and  on  the  first  day  of  July,  one  thousand  seven  hundred  and 
ninety-six,  or  by  some  other  person  or  persons  under  whom 
he,  she  or  they  hold  or  claim  the  right  to  the  occupancy  or 
possession  thereof,  and  which  said  occupancy  or  possession 
has  been  continued  to  the  time  of  passing  this  act,  the  said 
tract  or  parcel  of  land  thus  possessed,  occupied  and  improved, 
shall  be  granted,  and  such  occupant  or  occupants  shall  be  con- 
firmed in  the  title  to  the  same  as  an  estate  of  inheritance  in 
fee  simple."  U.  S.  Land  Laws,  545,  546.  The  third  section 
of  the  same  act  provides  for  the  issuing  of  certificates  to  the 
claimants,  and  for  the  issuing  of  patents  in  like  manner  as  for 
other  lands  of  the  United  States. 

For  the  defendants  it  is  claimed  that  all  who  occupied  the 
lands  prior  to  the  patent  to  Peltier,  were  and  are  still  to  be 
treated  as  intruders  upon  the  pnblic  domain,  and  that  the  title 
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being  in  the  government,  May  had  no  seizin  upon  which  his 
widow  can  claim  dower. 

*It  must  be  conceded,  from  the  facts  appearing  upon  [190*] 
the  record,  that  the  pa]*amount  legal  title  was  in  the 
government  up  to  the  time  of  the  issuing  of  the  patent  to  Pel- 
tier; and  that  if  the  act  of  the  3d  March,  1807,  had  not  been 
passed,  and  this  parcel  of  land  had  been  granted  by  the  gov- 
ernment to  a  stranger  who  should  have  purchased  under  the 
general  laws  for  the  sale  of  government  lands,  such  purchaser, 
for  any  thing  that  appears  in  this  record,  would  have  acquired 
&  legal  adverse^  and  paramount  title. 

In  order  properly  to  determine  the  effect  of  this  grant,  it 
becomes  necessary  to  inquire  what  would  have  been  the  rights 
of  the  plaintiff,  as  against  the  defendants,  had  no  legislation 
been  had  by  congress  in  reference  to  the  land,  and  no  act  done 
by  the  government  asserting  its  title.  In  Bowne  v.  Potter^ 
3  7  Wend.  167,  Mr.  Justice  Nelson  lays  down  the  well  estab- 
lished rule  as  follows :  "  Under  our  modem  deeds  of  convey- 
ance, the  grantee  in  fee,  taking  possession,  may  defend  suc- 
cessfully his  title  and  possession  against  all  the  world,  except 
the  true  owner.  This  position  he  acquires  by  means  of  his 
conveyance  and  possession,  and  until  evicted  by  the  paramount 
title,  there  seems  to  be  no  good  reason  for  extending  to  him 
the  favor  of  disputing  the  title  under  which  he  enters  and 
holds.  While  undisturbed,  he  is  enjoying  the  estate  granted, 
and  it  is  to  be  presumed  that  he  has  provided,  by  proper  cove- 
nants, against  any  future  failure  of  title  and  eviction." 

The  delivery  of  the  deeds,  both  to  and  from  May,  as  well  as 
from  Peltier,  or  his  grantees,  to  the  present  defendants,  hav- 
ing  been  accompanied  by  an  actual  delivery  of  the  posses, 
sion,  and  the  full  and  entire  enjoyment  of  all  the  estate  granted, 
there  can  be  no  doubt  in  the  case  supposed,  that  the  plaint- 
iff would  have  been  entitled  to  her  dower;  nor  could  there 
be  any  doubt,  in  that  case,  that  a  prior  mortgage  executed 
by  May,  would  have  held  the  premises  as  against  Peltier  or 
his  grantees,  and  that  upon  a  foreclosure  of  the  equity  of  re- 
demption, the  mortgagee  would  have  a  right  to  remove  any 
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occnpaDt  from  the  posseseioo  of  the  premiaes,  anless  such  oc- 
cnpant  be  id  by  title  paramoant. 

In  the  case  of  Bancroft  v.  White,  1  Caines,  185,  which  will 
be  noticed  hereafter  for  another  purpose,  the  paramoant  title 
to  the  land  in  question,  when  entered  upon  hy  Hawee,  the 
husband  of  the  demandant,  and  when  he  conveyed  the  same,  was 
in  the  state,  and  it  was  insisted  that  his  poBBesBioD 
[191*]  was  an  usurpation  or  intrusion  upon  the  public  do*main 
of  the  state,  and  not  a  seizin;  while  it  was  conceded 
that  in  any  other  case  but  that  of  lands  so  circumstanced,  his 
possession  might  be  a  seizin.  Kent,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  "  The  court  do  not  regard  lands  in  the 
town  of  Canaan  as  an  exception  to  the  general  rules  which 
would  apply  in  case  the  suit  had  been  for  lands  in  another 
to  wo," 

Assuming,  tJien,  that  the  plaintiff  would  be  entitled  to  re- 
cover had  no  action  been  had  by  congreBs  affecting  that  right, 
we  are  prepared  to  consider  the  effect  of  the  patent  to 
Peltier.  And  here  it  may  be  remarked,  that  if  the  act  of 
congress  under  which  the  patent  issued  declares  in  clear  and 
explicit  terms  what  its  operation  and  effect  shall  be,  there  will 
be  no  occasion  to  consider  the  power  and  effect  of  patents 
issued  under  the  general  laws  relating  to  the  sale  and  disposi- 
tion of  the  public  lands.  In  the  section  of  the  act  before 
recited,  we  find  a  recognition  of  the  several  legal  rights  in 
reference  to  these  lands,  under  which  other  lands  may  be  pos- 
sessed. The  person  who  is  to  receive  the  patent  must  be  in 
possession  in  his  or  her  own  right,  and  not  in  the  right  of 
another,  at  the  time  of  passing  the  act;  aud  the  land  must 
have  been  so  occupied  by  him  or  her  prior  to  and  on  the  1st 
day  of  July,  1796,  or  by  some  other  person  or  persons,  under 
whom  he,  she  or  they  hold  or  claim,  the  right  to  the  occupancy 
or  possession  thereof.  Under  such  circninetances  the  land  is 
to  be  granted,  and  such  occupant  or  occupantx  shall  he  con- 
firmed in  the  title  to  the  same  as  an  estate  of  inheriiance  t» 
fee  simple.  What  title  is  the  occupant  confirmed  in  by  this 
grant?     The  title  under  which  he  held  at  the  time  of  the  pass- 
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ing  of  the  act;  and  not  a  new  title  created  in  him  by  the 
patent.  Any  other  construction  of  this  language  would  in- 
volve the  absurdity  of  vesting  a  raan  with  an  adverse  title, 
hosed  upon  and  in  af&rmance  of  the  title  under  which  he 
claims  and  holds  the  lands  in  question.  But  this  is  a  mere  vol- 
nntary  release  by  the  government  —  a  recognition  of  the  truth 
and  justice  of  the  claim  of  the  occupant,  and  cannot,  by  any 
fair  construction,  be  treated  as  an  assertion  of  the  paramount 
title  of  the  government,  in  opposition  to  such  claim. 

It  would  seem  to  follow,  as  a  necessary  result,  that  the  con- 
firmation  of  the  title  in  Peltier,  which  extinguished  the  title 
of  the  government,  must  forever  prevent  those  who  derived 
their  title  through  him  from  setting  up  the  government 
title  in  opposition  to  the  one  under  which  Pel*tier  [192*]  ■ 
held  at  the  time  of  the  confirmation:  in  other  words, 
that  the  confirmation  by  the  patent  to  Peltier  must  be  treated 
as  taking  effect,  by  relation,  upon  the  title  of  May;  and  con- 
firming it  as  an  estate  of  inheritance  in  fee  simple  in  him, 
entitling  his  widow  to  dower. 

The  case  of  Bancroft  v.  White,  before  referred  to,  was  not 
aa  strong  in  favor  of  the  demandant  as  this.  Hawes,  the 
former  husband  of  Lois-Bancroft,  during  the  coverture,  entered 
upon  the  demanded  premises  and  held  and  used  the  same  in 
his  own  right  for  several  years,  and  on  the  1st  day  of  Novem- 
ber, 1786,  by  deed  of  bargain  and  sale,  conveyed  the  same  to 
Jacob  Brooker,  in  fee,  with  covenant  of  warranty.  On  the 
8th  of  June,  1795,  Brooker  and  wife  conveyed  the  premisea 
by  a  similar  deed  to  Gardner,  and  on  the  23d  of  September, 
1799,  Gardner  and  wife,  by  a  similar  deed,  conveyed  the  same 
premises  to  White,  the  defendant.  Each  of  the  several 
grantees  entered  by  virtue  of  his  deed,  and  occupied  ia  his 
own  right. 

By  an  act  of  the  legislature  of  the  state  of  New  Tort,  en- 
titled "  an  act  for  the  sale  and  disposition  of  lands  belonging 
to  the  people  of  this  state,  and  for  other  purposes  therein 
mentioned,"  passed  the  22d  day  of  March,  1791 ,  it  was  enacted 
aa  follows,  to  wit:  "  That  all  the  estate,  right,  claim,  interest  and 
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demand  of  the  people  of  the  state  of  New  York  of,  in  and  to 
any  lands,  tenements  or  heFeditamenta  in  the  town  of  Gaoata, 
in  the  county  of  Colnrabia,  now  poBseesed  by  any  person  or 
persons,  shall  be  and  hereby  is  granted  to  the  respective  j>ot- 
sessora  of  such  lands,  tenements  and  hereditaments,  and  to  the 
heirs  and  assigns  of  suchpoaaestors,  respectively,  foreTer:  pro- 
Tided,  always,  that  sncb  poaeessore  shall  be  construed  and 
taken  to  be  the  person  or  persons  holding  in  his  or  her  ova 
right,  and  not  occnpying  and  improving  in  the  right  of 
another.'.'  Here  the  lands,  etc,  were  granted  to  the  ;>«rfo» 
or  peraoTM  in  possession,  and  to  the  heirs  and  assigns  of 
such  person  or  persons,  and  no  words  of  confirmation  are 
nsed  in  the  act,  and  no  referencceie  made,  unless  implied  from 
the  language  of  the  proviso,  to  any  title  or  claim  of  title, 
which  might  have  existed  in  any  prior  occupant  or  other  person. 
Yet  the  court  in  that  case  say,  "in  the  present  case  the  ten- 
ant claims  in  fee  under  the  title  derived  from  the  husband," 
and  judgment  was  rendered  in  favor  of  the  demandant. 

From  the  view  we  have  thus  taken  of  the  case,  it  becomes  un- 
necessary to  consider  the  severe  and  rigid  doctrine  of 
[193*1  estoppel,  as  it  has  often  *beea  applied,  to  shut  oat 
facts,  and  override  the  principles  of  natural  justice 
and  good  conseience  between  men. 

It  is  said  on  behalf  of  the  defendants,  that  this  claim  of 
dower  is  against  equity,  conscience  and  justice,  and  ought  not 
to  be  allowed  but  upon  the  ground  of  strict  law  only;  and 
that  the  very  claim  of  dower  now  set  up  was  warranted 
against  and  paid  for. 

We  ate  by  no  means  disposed  to  strain  the  provisions  of 
law,  or  make  them  expand  to  embrace  this  claim;  on  the  con- 
trary, we  place  it  entirely  upon  strict  Jegal  ground.  As  to 
its  justice,  it  may  be  remarked,  that  the  warranty  against  it  is 
the  protection  of  the  party  against  injustice,  and  shows  that 
it  was  in  the  contemplation  of  the  parties  when  the  covenant 
was  mod  .  The  covenant  of  warranty  of  quiet  possession  miu 
with  the  land,  and  must  be  presumed  to  be  an  ample  proteo- 
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tion  ftgaiiiet  the  assertion  oi  the  right  of  dower,  being  that 
which  the  purchaser  has  provided  for  himself. 

Tlie  judgifient  of  the  circait  court  mast  be  reversed,  with 
costs  to  the  plaintiff  in  error,  and  a  new  trial  granted. 

Jndgment  reyersed. 


Thusstok  t8.  Pbentiss  et  al. 

A.  and  B.  became  lurely  for  t!ie  payment  of  two  Judgments  against  C,  by 
the  I61I1  of  Jnl;  thereafter,  aod  C.  executed  and  delivered  to  them  bis 
promissory  D01«  and  mortgage  for  f 600.  payable  the  lat  of  August 
following,  upon  the  understanding  and  agreement,  that  if  C.  paid  the 
Judgments  and  saved  them  harmless  from  all  costs,  trouble  and  ex- 
penses on  :iccount  of  their  having  become  surety  f{jr  him,  the  note  and 
mortgage  were  to  be  canceled.  C.  failed  to  pay  the  judgments.  Held, 
iBt  That  A.  and  B.,  after  the  note  and  mortgage  tell  due,  might 
foreclose  (he  mortgage  at  law,  by  ndvertiBement  and  sale  under  tbe 
Btalule,  to  raise  the  mooey  to  pay  the  Judgments,  and  rid  themselves 
of  their  responflibilily. 

3d.  Thai  A.,  who  purcba^d  tbc  premises  on  the  mortgage  sale,  held 
them  subject  to  tbe  right  of  C.  to  redeem,  on  paying  the  amount  A. 
had  paid  as  surety  for  the  morlgngnr,  with  tbe  costs  of  foreclosure 
and  interest,  and  that  a  third  person  who  purchased  the  premises  of 

NoTB.  —  A  cause  of  action  against  the  priDcipal,  in  favor  of  the  surety, 
does  not  accrue  until  llie  surety  has  paid  tbe  debt,  Bbepard  t.  Ogilen,  3 
Scam.  25Ti  Bonbam  v.  Galloway,  13  111.  73;  Darst  v.  Bales,  Gl  id.  43». 
In  Fletcher  o.  Edaon,  8  Vi.  2B4,  and  Gushing  v.  Gove  and  Grafton,  15 
Mass.  SO,  a  distinction  ia  lakeu  between  the  lime  wheu  a  surety  becomes 
entitled  to  recover  from  his  priucipal,  when  he  is  a  surety  lo  indemnify, 
and  when  lie  Is  a  surety  In  secure.  In  tbe  former  case  he  is  entitled  to  re- 
cover from  his  principal  only  upon  having  paid  the  original  debt  to  bis 
principal's  creditor.  In  the  latter  case  hi^  obligation  to  pay  tbe  original 
debt  will  constitute  a  new  and  good  coQslderatioi)  for  any  note  or  other 
eecuriiy  which  his  principal  may  give  hinj,  and  the  latter  therefore  may 
be  enforced  according  to  its  Cice  and  CeriQa  when  dae,  whether  tbe  surety 
has  paid  the  principal  debt  or  not  If  the  surety  has  provided  in  his 
agreement  with  hia  principal  that  the  note  or  otoer  security  given  him  by 
tbe  latter  shall  mature  and  be  enforced  in  time  to  afford  tbe  meana  where- 
witb  to  pay  tbe  principal  debt  the  surety  is  more  than  indemnified,  he  is 
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A.,  with  a.  knowledge  of  the  fncta,  took  Uie  load  subject  to  the  mott 
gagor'a  equity  of  redemplion. 
[IM*]  "A  surety,  who  paya  usorioDS  loterest  to  obtain  time  to  psy  the 
debt  of  bis  principal  in,  cannot  collect  the  excessive  interest  u 

paid  by  him  of  his  priacipal. 
Where  Judgment  is  confessed  by  principal  and  sorely  on  a.  note  given  for 

money  loaned,  lacludlog  usury,  and  eieculion  is  taken  out  and  leiied 

on  the  poods  of  the  surety  who  pays  the  Judgment,  the  principal  it 

liable  over  lo  the  surety  for  ibe  usury  paid  by  hitn,  as  well  as  the  sum 

actually  loaned  with  iuleresL 
A.  decree  may  be  made  between  codefendauts,  grounded  upon  the  pleid' 

Ings  and  proofs  between  complainant  and  defendants. 
Where  a  statute  gives  a  new  right  and  prescribes  a  particular  remedj, 

eucb  remedy  must  be  strictly  pursued,  and  (he  party  ia  coufloed  la 

that  remedy  only ;  as  lo  recover  tbree-fold  the  amount  of  usurious  b- 

terest  paid,  under  R.  S.  1638,  p.  IQl,  sec.  T. 

Appeal  from  the  Court  of  Chancery.    Caee  reported  in 
■  "Walk.  Cii.  529. 

Backus,  for  appellant. 
Terry,  for  appellees. 

By  the  Court,  'Wiho,  J.  On  the  15th  of  March,  1839,  ap- 
pellant applied  to  Azariab  Prentise,  one  of  the  defendants,  for 
the  loan  of  $300,  and  it  wae  agreed  between  them  that  appel- 
lant Bhonld  receive  of  Prentiss  this  sum,  npon  the  terms  that 
appellant  should  allow  to  Prentiss  the  sutn  of  $100  for  the 
use  of  the  $300,  or  at  the  rate  of  sixty  per  cent.,  until  the 
16tli  day  of  July,  when  the  sum  loaned  and  interest  was  to 
be  repaid;  and  appellant  was  to  procure  some  one  to  sign 
with  him  two  notes,  each  for  $200,  upon  which  they  shoQW 
confess  j'udgments  the  same  day,  and  that  such  judgments 
were  to  be  stayed.  Accordingly,  appellant  procured  Darid 
Phelps  to  execute  two  notes  with  him  to  Prentiss,  for  $200 
each,  upon  which  they  confessed  judgments  before  a  jus- 
tice, and  John  Price  became  security  for  stay  of  execu- 
tion in  both  judgments,  until  the  16th  of  the  then  next 
July.  And  then  Prentiss  delivered  to  appellant  the  |300; 
and  appellant,  at  the  request  of  Phelps  and  Price,  exe- 
cuted and  delivered  to  them  his  promissory  note  for  $600, 
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made  payable  on  the  Ist  day  of  August  then  next,  secnred  by 
mortgage,  which  note  and  mortgage  were  executed  to  Phelps 
and  frice  npon  t!ie  understanding  and  agreement  between 
them  and  appellant,  that  if  he  should  pay  the  amount  of  the 
judgments  and  save  them  harmless  from  all  costs, 
trouble  and  expense,  on  account  of  their  having  *be-  [195*] 
come  surety  for  him  on  the  judgments,  then  the  note 
was  to  be  given  up  and  the  mortgage  canceled.  After  the  ex- 
piration of  the  stay  of  execution,  executions  wore  sued  out 
upon  both  of  the  judgments,  and  levied  upon  the  personal 
prt.>perty  of  Phelps,  and  he  endeavored  to  induce  appellant  to 
pay  the  executions,  but  without  success.  Phelps,  therefore,  to 
save  his  property  from  sale  on  the  executions,  executed  to 
Prentiss  a  mortgage  on  his  own  farm,  for  the  amount  of  said 
judgments  and  ten  per  cent,  interest,  payable  1st  of  July, 
1841.  The  executions  were  withdrawn.  After  the  note  to 
Phelps  and  Price  fell  due,  they  foreclosed  their  mortgage  un- 
der the  statute;  and  on  the  4th  day  of  November,  1839, 
Phelps  bid  in  the  mortgaged  premises  for  the  sum  of  $438, 
and,  afterwards,  on  the  27t!i  day  of  August,  1841,  he  assigned 
his  certificate  of  purchase,  and  Price  united  with  him  in  as- 
signing the  note  and  mortgage  to  Crissman  for  the  sum  of 
$500,  of  which  sum  they  paid  Prentiss,  on  the  27th  of  Au- 
gust, 1841,  the  amount  supposed  to  be  due  to  him;  since 
which  period  Crissman  has  held  the  note,  mortgage  and  cer- 
tificate. 

The  defendants  are  charged  in  the  bill  with  having  com- 
bined to  get  appellant's  farm  for  their  common  benefit,  and 
that  all  of  the  defendants,  excejit  Dolby,  were  originally  con- 
cerned together  in  the  scheme  of  loaning  the  money,  taking 
the  note  of  $600  and  the  mortgage  to  secure  it,  and  in  its  fore- 
closure, and  that  all  were  advised  of  the  usury  in  the  loan  be- 
fore they  received  or  purchased  the  note  and  mortgage. 

There  is  no  proof  of  combination  between  the  defendants. 
The  defendants  deny  any  knowledge  of  the  usury  except  Pren- 
tiss; he  says  he  is  unable  to  say  how  it  was,  as  two  years  had 
elapsed  since  he  loaned  the  money.     But  it  is  abundantly 
Vol.  I.  — 16  241 
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proved  that  Preuties  loaned  the  money  to  appellant  at  the  rate 
of  eixty  per  cent,  per  annum;  that  Phelps  and  Price  were 
present  at  the  time  the  money  was  counted,  and  Phelps  handed 
it  over  to  appellant,  and  that  he  only  received  $300,  Criss- 
man  was  fully  advised  of  the  usury  long  before  he  took  an 
assignment  of  the  note,  mortgage  and  certificate.  The  illegal 
interest  reserved  in  the  notes  and  judgments  did  not  avoid 
them;  the  statute  authorized  the  collection  of  the  amount 
loaned,  and  legal  interest,  deducting  the  usury. 

At  the  time  the  mortgage  was  foreclosed,  neither  Phclfis 

nor  Price  had  been  damnified  by/eason  of  their  having 
[196*]  become  sureties  for  the  *appellant,  neither  did  they 

pay  any  sum  upon  the  judgments  until  August,  18JI. 
The  question  arises,  whether  they  were  authorized,  by  the 
terms  upon  which  thoy  received  the  note  and  mortgage,  to 
proceed  to  enforce  the  collection  of  the  note  by  foreclosure  of 
the  mortgage,  at  the  time  they  did  so.  After  a  careful  exam- 
ination of  the  bill,  answer  and  proofs,  I  am  satisfied  Phelps 
and  Price  were  authorized,  and  it  was  legally  competent  for 
them  to  foreclose  the  mortgage  immediately  after  it  fell  due. 
The  judgments  had  become  due,  and  appellant  had  failed  to 
pay  them.  The  stay  of  execution  was  not  entered  pnrsnant 
to  the  statute,  and  therefore  it  did  not  operate  to  etay  the  ex- 
ecutions: but  it  appears  Prentiss  did  not  take  out  executions 
until  after  the  period  it  was  ngrced  the  judgments  should  he 
stayed.  There  is  no  condition  expressed  in  the  note,  upon 
which  it  is  to  become  due.  It  is  like  any  other  negotiable 
note.  Then,  assuming  the  understanding  between  appellant 
and  Phelps  and  Price,  in  reference  to  the  note  and  mortgage, 
to  have  been  as  stated,  I  am  eatisfled  they  were  intended  for 
something  more  than  simple  indemnity.  Phelp^and  Price 
were  bound  to  pay  the  judgments  when  they  fell  due,  and 
when  appellant  failed  to  pay,  they  had  the  right  to  foreclose 
the  mortgage  to  raise  the  means  to  pay  the  judgments,  and 
rid  themselves  of  the  responsibility  they  had  incurred.  The 
amount  they  had  to  pay  was  certain.  It  is  otherwise  where 
the  agreement  is  to  save  another  from  damage  by  reason  of 
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any  matter,  for  that  would  be  a  security  to  indemnify.  See 
this  doctrine  discoBsed  and  explicitly  stated  and  explained  in 
1  Sannd.  116,  n.  1;  Holmea  v.  Rhodes,  1  Bos.  &  Pnl.  6S8; 
Hodgson  v.  Bdl,  7  Term,  97;  17  Johns.  239,  479;  7  "Wend. 
499;  jf^emty  V.  i^oy,8Bam.  ACress.  11;  Theobald's  Prin.  & 
Sarety,  231;  Thorma  v.  Allen,  1  Hill,  145;  19  Wend.  423;  8 
Cow.  631,  639;  3  Denio,  323,  327. 

I  do  not  find  anything  in  the  pleadings  and  proof  which 
sfaoald  subject  appellant  to  the  payment  of  any  snm  on  ac- 
connt  of  the  extra  interest  agreed  to  be  paid  by  Phelps  to 
PreotisB,  and  secured  in  bis  mortgage.  I  lay  that  transaction 
entirely  out  of  the  case,  as  I  think  Phelps  was  not  authorized 
to  contract  for  further  delay  upon  the  terms  of  paying  usuri- 
ous interest, 

Phelps  and  Price  paid  the  amount  due  to  Prentiss.  Ap- 
pellant did  not  interfere  to  protect  them  from  paying  either 
the  amoimt  actually  loaned,  or  the  usurious  portion  of 
it,  and  they  were  not  bound  to  liti*gate  the  matter  with  [197*] 
Prentiss,  to  get  rid  of  the  usury.  Appellant  might 
have  done  eo,  and  he  was  the  only  person  interested  in  reduc- 
ing the  amount  to  be  paid;  but  he  neglected  to  interfere  for 
the  protection  of  his  sureties,  and  Phelps  was  liable  to  have 
the  judgments  enforced  against  him.  By  his  paying  the 
whole,  including  the  nsury,  the  appellant  became  bound  to 
refund,  or  allow  the  same  amount  on  settlement  with  him. 

Then,  if  the  foreclosure  was  binding  upon  the  mortgagor, 
what  right  did  tlie  mortgagee  acquire  by  his  purchase  at  the 
sale  of  the  mortgaged  premises!  Had  a  third  person  become 
the  purchaser,  who  was  unacquainted  with  the  usurious  char- 
acter of  the  original  transaction,  no  doubt  he  would  have  ac- 
i^nired  a  perfect  title  as  against  the  mortgagor,  to  the  mort- 
gaged premises  after  the  period  allowed  by  law  for  the  re- 
demption had  expired;  and  if  the  premises  were  redeemed,  he 
would  have  been  entitled  by  law  to  exact  and  receive  ten  per 
cent,  interest  on  the  amount  paid  by  him  at  the  purchase. 
But  did  the  mortgagee  occupy  the  same  position,  with  the 
same  rights^     It  is  true,  that  under  the  statute  it  was  compe- 
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tent  for  him  to  purchase,  but  he  could  not,  by  his  purchase, 
divest  the  land  of  the  equities  which  existed  between  him  and 
tlie  mortgagor.  If  the  mortgagor  had  gone  forward  and  paid 
PrentisB  the  whole  amount  due  him,  and  thus  released  Phelps 
from  all  liabilities  to  Prentiss,  immediately  after  the  fore- 
closure, he  could  have  enforced  from  Phelps  a  relinquishment 
of  all  interest  in  the  mortgaged  premises,  upon  paying  to  him 
the  expenses  of  the  sale.  If  a  third  person  had  purchased 
and  paid  the  amount  of  the  hid  to  Phelpa,  Phelps  could  only 
have  retained  so  much  as  would  be  sufficient  to  pay  Prentiss 
and  the  expenses  of  the  sale;  any  balance  that  he  might  have 
received  would  have  belonged  to  the  appellant.  Then,  as 
Phelps  held  the  certificate  of  sale  (no  matter  how  much  he 
had  bid),  subject  to  a  redemption  by  the  mortgagor,  by  his 
paying  to  him  the  amount  for  which  he  was  liable  to  Prentiss, 
or  which  he  might  have  paid  to  Prentiss,  together  with  the 
expenses  of  sale,  did  he  diveet  tbese  equities  by  an  assignment 
of  his  interest  to  Crissman,  who  was  fully  advised  of  the  facts! 
I  think  not,  for  the  assignee  with  notice  could  only  acquire 
the  rights  of  the  assignor,  consequently  appellant  is  entitled 
to  redeem  by  paying  to  Crissman  the  amount  of  the  two  judg- 
ments, with  legal  interest,  together  with  the  expenses  of  fore- 
closure. 
[198*]  Appellant  insists  that  it  is  competent  for  this  court 
to  decree  that  Prentiss  shall  pay  back  to  Phelps,  or 
appellant,  the  amount  of  the  excess  of  interest  paid  to  him  by 
Phelps.  He  insists  that  it  is  competent  for  this  court  to  de- 
cree repayment  either  to  the  one  or  the  other. 

It  18  uo  doubt  true  that  a  court  of  equity  may  make  a  de- 
cree as  between  codefendants,  grounded  upon  the  pleadings 
and  proofs  between  complainants  and  defendants.  It  is  the 
constant  practice  of  courts  of  equity  to  do  so,  to  prevent  mul- 
tiplicity of  suits.  See  2  Sch.  &  Lef.  710,  718;  2  Ball  &  Beat 
255;  Jones  v.  Grant,  10  Paige,  350.  The  chancellor  might 
have  decreed  that  Phelps  should  refund  to  Crissmau  the  dif- 
ference between  the  amount  he  may  receive  from  appellant 
and  the  amount  he  paid  to  Phelps.  Bat  as  the  defendants 
2U 
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did  not  appeal,  and  appear  to  have  been  eatisfied  with  the 
cree  of  the  chancellor,  and  their  counsel  does  not  now  ask 
we  do  not  feel  authorized  so  to  decree.  Neither  conld  we 
cree  a  repayment  of  the  excess  of  interest,  received  by  Pn 
UsB,  to  Phelps,  for  the  same  reason.  And  we  cannot  dec 
that  Prentiss  shall  repay  to  appellant  the  excess  received 
him  above  the  $300  loaned  and  legal  interest,  even  asBomi 
that  the  payment  made  by  Phelps  was  for  appellant,  and  tl 
it  may  be  considered  as  his  act.  If  the  bill  of  complaint  1: 
been  filed  and  iujimctiou  granted  before  Phelps  had  pi 
Prentiss,  there  would  have  been  no  difficulty  in  decreeinj 
satisfaction  of  the  judgments  on  the  payment  to  Prentiss 
the  $300  and  legal  interest;  but  the  bill  was  filed  after  Phe 
had  paid  to  Prentiss  the  amount  of  the  judgments,  with  I 
per  cent,  interest  thereon.  It  was  upon  the  ground  that  I 
chancellor  refused  to  decree  that  Prentiss  should  repay  the  i 
ces6  of  interest,  that  the  appeal  was  taken  from  the  decree 
the  chancellor  to  this  court. 

In  England  it  has  been  held,  that  though  their  statute  dt 
not  go  so  far  as  to  make  the  party  receiving  the  usurious  inn 
est  liable  to  refund,  yet  as  it  prohibited  the  taking  beyo 
such  a  sum  and  avoided  the  contract,  the  taking  was  a  brea 
of  the  statute;  and  the  actual  receipt  of  the  money  will  (ii 
court  of  eipity)  make  him  liable  to  refund;  the  wrong  bei: 
the  same  whether  the  usurious  interest  hath  been  actual 
paid  or  not.  lOBac.  Abr.  393,  G.  newed.  In  1  Story's  Eq.  Ji 
sec  302,  it  is  stated,  that  if  the  borrower  has  actually  paid  t 
money  upon  an  usurious  contract,  courts  of  equity,  and,  i 
deed,  courts  of  law  also,  will  assist  him  to  recover  back  the  e 
cess.    This  doctrine  is  based  upon  the  English  decisions. 

*It  ia  true,  as  a  general  proposition,  that  where  par-  [198 
ties  are  concerned  in  illegal  agreements  or  other  trans- 
actions, whether  they  are  jnala  prohHyiia  or  mala  in  ae,  com 
of  equity,  following  the  rules  of  law  as  to  participators  in 
common  crime,  will  not  at  present  interpose  to  grant  any  i 
lief  —  acting  upon  the  known  maxim,  in  pari  delicto  poti 
est  conditio  defend^Mtia,  et  possidentis.     In  cases  of  usui 
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paid  above  sis  per  cent.  It  was  uri^ecl  by  the  counsel  for  the 
plaintiff,  tliat  tiie  action  lay  after  tlieir  revised  statutee  liad 
given  the  action  of  debt  or  bill  in  chancery  —  that  those  rem- 
edies were  only  cumulative.     In  snpiwrt  of  this  position,  lie 

cited  2  Com.  on  Cod.  (1  ed.)  113,  and  cases  there  cited; 
[201*]    Wh^aion  v.  Jlibhard,  *20  Johns.   290.     Sliaw,  C.  J., 

in  delivering  the  opinion  of  the  court,  says:  "The 
authorities  cited  certainly  tend  to  show  that  so  long  as  a  nm- 
rious  contract  was  declared  illegal  and  void,  it  followed,  as  a 
necessary  consequence,  that  money  paid  thereon  was  takeu 
illegally,  and  was  oppressively  extorted  from  the  borrower, 
and,  therefore.  tii;kt  this  er^uitable  action  would  lie  to  recover 
it  back;  but  now  the  revised  statutes  expressly  declare  that 
no  such  contract  shall  be  void,  and  iu  order  to  restrain  the 
taking  of  usurious  interest,  the  statute  goes  on  to  make  spe- 
cific provisions.  The  consideration  that  now  by  law,  the  con- 
tract is  not  void,  distinguishes  this  case  from  those  cited,  and 
takes  away  the  ground  upon  which  they  rested.  The  ground 
upon  which  it  was  formerly  held,  that  an  action  for  money  had 
and  received  would  He,  was,  that  it  was  illegal  and  oppressive 
tu  take  more  than  six  per  cent,  interest,  and,  therefore,  h 
could  not  conscientiously  be  retained  from  the  person  who 
paid  it.  But  under  our  statute,  the  contract  is  not  illegal, 
and  the  party  who  has  suffered  by  paying  usurious  interest  is 
confined  to  the  statute  remedies.  The  right  to  recover  back 
three  times  the  amount  of  the  usurious  interest  is  given  by 
the  statute  to  the  party  .who  has  paid,  and  is  partly  in  tlie  na- 
ture of  an  equitable  action  to  recover  back  money  which  the 
defendant  cannot  conscientiously  and  justly  retain,  and  partly 
in  the  nature  of  a  penalty.  So  far  as  the  statute  affords  a 
remedy  to  recover  back  money  wrongfully  taken  —  it  is  a 
substitute  for  the  remedy  at  common  law.  If,  therefore,  the 
party  might  waive  the  statute,  and  sue  at  common  law,  he 
would  avoid  the  provision  limiting  such  action  to  two  years 
from  the  payment,  contrary  to  the  manifest  intent  of  the  legis- 
lature, and  the  policy  of  the  law."  The  reasoning  in  this 
decision,  it  appears  to  me,  is  conclusive,  and  shows  that  the 
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appellant  cannot  have,  uor  can  eitixer  of  t!ie  defendants  have 
any  redress  against  Frentiss  in  tliis  suit.  See,  also,  1  Met 
553,  398;  6  id.  :296. 

The  statute  gives  the  only  remedy,  and  the  parties  are  con 
fined  to  it;  the  contract  was  made  in  reference  to  it;  an< 
even  if  the  remedy  by  statute  was  repealed,  yet  the  partiei 
would  not  be  entitled  to  a  remedy  in  a  court  of  equity,  or  bj 
an  action  for  money  had  and  received.  9  Bac.  Abr.  226-8;  '. 
Hill,  333-5. 


*:N'oeeis  et  al.  vs.  Hill.  [202* 

Where  N.  and  M.  nwned  ii  wiler  power,  with  a  grist  mill  aad  saw  mill,  a: 
tenanta  in  com  man,  and  lliey  diviiled  a  pari  of  the  properly  so  hcl< 
in  coiniuDu  beiwcvu  tliem,  otie  taking  the  grist  mill  and  the  other  th 

Note.  —  Perhaps  the  most  ialt-rosting  points  in  this  opinion  are  nn 
fully  reflected  in  the  syllabus,  and  wilt  be  apparent  only  on  n  study  of  ih 
opinion  itself.     Wu  take  them  to  be 

1.  That  where  two  owners  in  common  of  adjoining  milU,  located  on  ili 
sHnic  side  of  the  strea.n,  and  taking  their  water  fur  power  for  both  mill 
through  the  same  flume,  divided  at  the  head  galea  by  a  partition,  on 
brancb  of  which  extcnda  to  one  mill,  and  the  otlier  to  the  oilier,  divid 
the  property,  by  deeds  of  rcleaae,  one  taking  the  saw  mill  and  the  olhc 
the  grist  mill,  and  the  branch  flume  which  feeds  tlie  lower,  or  grist  mill 
rests  over  the  stream  and  passes  in  front  of  the  upper  or  saw  mill,  and  th 
deeds  of  release  bound  the  divided  lands  of  each  pnrlitioncr  by  the  biiD! 
of  the  river,  and  no  casement  is  reserved  lo  the  lower  mill  of  the  right  t 
maintain  its  branch  flume  over  ilie  bed  of  the  stream  iu  front  of  the  uppe 
mill,  there  Ihe  ordinary  rule,  that  a  grant  of  land,  bounded  on  a  stream  wil 
1>e  deemed  to  carry  tlie  title  lo  tlie  center,  is  suspended,  and  each  of  th 
partitioners  is  decmi^d  still  to  remain  a  tenant  In  common  of  Itie  Ian 
under  water  between  the  bank  and  center  of  the  stream,  and  no  veservi 
tiou.  therefore,  is  necessary,  of  the  right  of  the  lower  mill  lo  maintain 
branch  flume  ov-^r  the  lands  so  held  in  common. 

2.  Tlial  if  the  lower  mill  be  abandoned  for  ir.lll  purposes,  and  its  owner  n 
move  his  machinery  to  new  mills  on  tlie  opposiie  side  of  the  stream,  whei 
his  water  rights  are  incident  loa  different  mill  site,  he  cannot  carry  wil 
him  to  his  new  mills  the  right  which  pertained  lo  him  as  an  owner  of  his  ol 
mills,  and  by  reason  thereof  limit  the  ownerof  tlie  upper  mills  to  the  use  i 
ope-quarler  of  the  water  of  the  stream.    For,  though  he  may  be  tho  sam 
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811W  mill,  and  execulod  releases  lo  each  oilier,  the  rdeftsea  miislbe 

taken  hdi]  c^instruod  togellier  na  .me  instriiinent.  Bod  with  reference  tn 

all  the  surrounding  circuinstunces  to  which  they  obriously  aod  di. 

rcclly  poim;  and  by  such  c i re um stances,  uol  only  the  p:ircie9,  bul  all 

iwrsona  claiming  title  under  them,  are  bound. 
It  is  a  gcueral  rale  of  law  and  equity.  Ibat,  where  n  purchaser  cann.rt 

make  out  a  title  but  by  a  deed  which  leads  him  to  another  fac:,  be 

shall  t)e  presumed  I')  have  knowleil^e  nf  that  fact. 
Agranlofland.buuoded  by  a  stream,  carries  with  it  the  bedof  theslreim 

to  tlie  i^entcr,  unless  a  contrary  jnteutien  clearly  appears  from  Ihecon- 

Tho  provisiouuf  R.  8.  p.  500,  conferring  jurisdiction,  in  esses  of  niiisiuiee, 
on  ecjuily  courts,  was  not  intended  to  citcad  or  enlaige  (heir  juris- 
diction. 

Wiieru  complainants  owned  Ihe  water  power  on  the  east  side  of  a  rirer, 
and  one-half  of  the  water  power  on  the  opposite  or  west  side  — tlie 
defendant  owning  the  other  half,  and  the  defendant  had  occasionally 
used  more  than  his  share  of  the  water  on  the  west  side  of  the  rivfr, 
but  00  EUit  h;ul  been  brought  against  him  for  doing  so,  and  complain, 
ants  had  no  machinery  on  that  side  of  the  river  tfl  be  pr.)pe!led  bj- 
water,  an  injunction  will  not  he  granted  restraining  defendant  ia  ibe 
use  of  (lie  water 

Where  complainants,  who  were  the  owners  of  three-fourths  of  a  water 
power,  were  compelled  lo  purchase  a  piece  of  land  to  secure  to  the 
proprietors  of  the  power  the  right  to  flow  it,  a  court  of  equity  will  not 
decree  contribution  by  the  owner  of  the  other  fourth  of  the  water 
power. 

proprietor,  equity  will  not  enforce  in  behalf  of  one  of  bis  properties  the 
rights  wbicli  pertuin  to  liim  as  owner  of  the  other,  but  in  order  to  enforce 
the  latter,  he  must  muiolain  the  same  mills  in  operation  to  which  those 
rights  were  incident.  Abandoning  those  mills,  he  will  be  deemed  to 
abandon  those  riglits. 

The  oilier  points  are  sufflcienliy  indicated  by  the  syllabus.  Whether  it 
were  necessaiy  to  bold  that  the  title  to  the  bed  of  llic  stream  remained  in 
common  bIUt  Ihc  pariiiiou,  in  order  to  give  the  owner  of  the  lower  mill 
the  right  to  maintain  a  branch  Itume  from  the  common  dam  over  the  bed 
of  Uie  stream  to  bis  own  mill  may,  perhaps,  be  open  to  discussion.  ]l  is 
kettied  law  that  the  grant  of  a  mill  carries  also  the  use  of  the  head  'A 
water  necessary  to  its  enjoyment,  with  all  incidents  and  appurtenances,  as 
far  us  tlie  right  lo  convey  to  this  extent  existed  in  the  grantor.  Uackleyt. 
Sprague,  17  Me.  S!81-  Aa  to  what  will  pass  under  term  appurlFnances,  ace 
Tbomaao.  WIg!,'ers,41  111.470.  Aa  to  effect  of  uniting  different  mill  projw 
erties  in  one  owner,  on  his  rights  t-t  convey  the  incidents  thereto,  sec  Perry 
p.  Parker,  1  Wooclb.&  M.  280.  As  tn  effect  of  abandonment  of  mill  siit, 
see  Hatch  B.  Dwighi,  17  Mass.  3tlB;  Jewell  r.  Qar-iner,  13  id.  311;  Hurii  t. 
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Appeal  from  the  Court  of  Chancery. 

Norris  and  Follett,  the  complainants,  and  the  defendant 
Hill,  were  the  owners  of  separate  mill  property  on  the  Huron 
river,  at  Ypaiianti;  their  mills  being  on  opposite  aides  of  the 
river,  and  supplied  with  water  bj  a  dam  extending  across  the 
river  from  one  bank  to  the  other.  Complainants  were  the 
owners  of  the  water  power  on  the  east  eide  of  the  river,  where 
their  mills  were,  and  claimed  to  be  the  owners  of  one-half  of 
the  water  power  on  the  opposite  or  west  side  of  the  river, 
where  Hill  had  hts  mills,  and  they  filed  their  bill  in  the  court 
below  against  Hill  and  others,  to  restrain  defendants  from 
usinK  more  than  their  proportion  of  the  water,  and  to 
*have  the  rights  of  the  respective  parties  to  the  [203*] 
use  of  thn  water  determined;  also  to  compel  Hill  to 
pay  a  just  proportion  of  certain  purchase  money  that  had  been 
paid  by  complainants  for  lands  flowed  by  the  dam,  in  order  to 
secure  the  right  of  flowing  them.  The  court  below  having 
inade  a  decree  in  favor  of  complainants,  Hill  appealed.  The 
facts  are  fully  stated  in  the  opinion  of  the  court. 

Backus  tfe  Lane,  for  appellee, 

Buckhee  dc  ^mmoiiSy  for  Hill,  appellant. 

By  the  Court,  Geeen,  J.  The  defendant  seeks  to  reverse 
the  decree  made  by  the  chancellor  upon  two  grounds:  Ist, 
That  if  the  complainants  have  shown  any  wrong  on  the  part 
of  the  defendant,  they  have  an  adequate  remedy  at  law,  and  he 
therefore  claims  the  same  benefit  as  if  he  had  demurred  to  the 
bill  for  that  cause;  and  2d.  That  the  defendant  has  done  no 
act  which  is  in  violation  of  the  complainants'  rights,  even  if 
ench  rights  exist  to  the  extent  claimed  by  the  bill. 

Curtis,  7  MeL  84.  Court  of  equity  will  regulate  ihe  nao  of  the  water 
power  auioog  part  owners  where  Iheir  rights  have  beou  established  at  law, 
Burnham  v.  Keinploo,  44  N.  H.  78 ;  Banlet  b.  Cook,  ill.  513.  Title  of  ripn- 
riaii  owners  of  navigatile  streams  may,  Ly  clear  indication  of  the  inteotion 
in  the  grant,  be  restricted  to  the  banks  and  the  bed  of  theslrenm  reserved, 
Marineru.  Scbulle,  13  Wis.  092;  Arnold  «.  Elmore,  16  id.  609;  Yates «. 
Judd,t8id.  118. 
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Id  order  to  arrive  at  a  satiBfactory  solution  of  the  qaestioDS 
involved,  it  will  be  necessary,  in  the  first  place,  to  inquire 
what  are  the  rights  of  the  respective  parties  in  reference  to  the 
subject  in  controversy.  For  this  purpose,  it  will  be  necesearj 
to  go  back  beyond  the  first  of  April,  1831,  at  which  time,  as 
the  pleadings  and  proofe  show,  Norris  and  Mclntyre  were  the 
owners,  as  tenants  in  common,  of  about  three  acres  of  land  in 
Ypsilanti,  on  the  west  side  of  the  Huron  river,  and  extending 
along  the  river  above  and  below  the  mill  dam,  one  end  of 
which  was  attached  to  the  west  bank  of  the  river,  with  a  mw 
•mill  and  grist  mill,  and  other  buildings  thereon.  The  deeds 
from  Hardy  and  wife  to  Norris,  and  from  Reading  and  wife 
to  Mclntyre,  under  which  they  held,  both  described  the  prem- 
ises as  being  bounded  on  one  side  by  the  river,  and  there  can 
be  no  doubt  that  they  owned  the  land  to  the  thread  or  centre 
of  the  stream,  according  to  the  general  rule  of  law,  that  per- 
sons who  own  lands  on  the  different  sides  of  a  private  stream, 
hold  to  the  middle  of  the  stream,  nnless  the  language  of  the 
grants  under  which  they  hold  clearly  shows  the  intent  of  the 
parties  to  fix  the  boundaries  at  the  edge  of  the  stream.  Peoph 
V.  Canal  Appraisers,  13  "Wend.  355;  Lunt  v.  Jlollatid.  U 
Mass.  149;  Artkvrv.  Case,  1  Paige,  447. 

At  the  sarao  time.  Norris  owned  the  land  to  which 
[204*]  the  dam  was  at*  taclied,  on  the  east  side  of  the  river, 
upon  which  he  has  since  erected  hydraulic  worke, 
whereby  he  and  those  claiming  under  him  were  and  are  en- 
titled to  one-half  of  the  usufruct  of  the  water  secured  by  the 
erection  of  the  dam,  as  an  incident  to  the  ownership  of  the 
land  on  that  side  of  the  stream.  1  Paige,  447.  This  separate 
ownership  of  Norris  constituted  a  separate  and  distinct  inter- 
est, as  much  so  as  if  it  had  been  owned  by  any  other  individ- 
ual; and  in  consideriug  this  case,  therefore,  for  the  pnrposu 
of  ascertaining  the  true  rights  and  interest-s  of  the  parties  in- 
volved in  the  controversy,  regard  must  be  constantly  had  to 
this  state  of  things. 

From  the  period  before  mentioned  until  the  29th  of  Sep- 
tember, 1832,  Norris  and  Mclntyre  continned  to  be  the  offE- 
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STB  of  the  mill  property  on  the  west  side  o£  the  Etream  as  ten- 
ants in  common,  aud  as  such  they  were  entitled  to  the  use  of 
one-half  the  water  raised  by  the  dam,  for  the  purposes  of  their 
mills.  On  the  last  mentioned  day,  each  of  them,  by  deed  of 
that  date,  released  and  quit  claimed  to  the  other  a  portion  of 
the  common  property;  and  the  main  difficulty  in  settling  the 
riglita  of  the  parties  will  be  overcome,  if  we  shall  be  able  to 
arrive  at  a  satisfactory  construction  of  those  deeds. 

The  description  in  the  deed  from  Norris  and  wife  to  Mcln- 
tyre  is  in  the  following  words: 

"  The  equal  undivided  half  of,  in  and  to  all  and  singular  that 
certain  tract  or  parcel  of  land  situated  in  Tpsilanti  aforesaid, 
on  which  is  erected  a  saw  mill,  and  more  particularly  described 
as  follows:  Beginning  at  the  northeast  corner  of  the  (lodfrey 
tract  so  called,  running  thence  down  the  Huron  river  to  with- 
in thirty-eight  feet  of  tlie  west  end  of  the  mill  dam  attached 
to  the  flume  of  said  saw  mill,  thence  west  two  rods,  thence 
south  three  rods,  thence  east  to  the  Huron  river,  thence  down 
the  river  Huron  to  the  southeast  corner  of  said  saw  mill, 
thence  a  westerly  course  to  a  stake  and  stones  placed  as  a  cor- 
ner on  the  west  line  of  said  mill  lot,  thence  north  thirteen  de- 
grees and  forty-five  minutes  west  four  chaintrand  five  links  to 
a  corner  on  the  north  line  of  the  Godfrey  tract  so  called, 
thence  easterly  on  said  line  to  the  place  of  beginning;  and  also 
a  free  discharge  of  water  from  the  said  mill,  or  such  other 
buildings  as  the  said  Timothy  Mclntyre  shall  erect,  through 
and  under  the  grist  mill  owned  by  the  said  Mark  Norris, 
and  without  any  obstruction  on  the  part  of  the  said  Mark 
Norris." 

*The  deed  from  Mclntyre  and  wife  to  Norris  eon-  [205*] 
tains  the  following  description,  to  wit : 

"  The  equal  undivided  half  of,  in  and  to  all  and  singular 
that  certain  tract  or  parcel  of  land  situate  in  Tpsilanti  afore- 
said, on  which  is  erected  a  grist  mill  and  a  building  formerly 
used  as  a  pail  factory,  and  more  particularly  described  as  fol- 
lows, viz.:  Beginning  a  short  distance  below  the  said  pail  fac- 
fory,  at   the   river   Huron,  north  eighty  degrees   east   of  a 
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crotched  red  oak  stump  standiDg  on  the  top  of  the  bank,  run- 
ning from  thence  to  said  crotched  stump,  thence  south  eighty 
degrees  west  two  chains  and  twenty-two  links  to  a  stake  and 
stones  placed  for  a  corner,  thence  north  thirteen  degrees  and 
forty  minntes  west  two  chains  and  twenty-five  links  to  a  stake 
and  stones,  thence  in  an  easterly  course  to  the  southeast  cor- 
ner of  a  saw  mill  there  standing, immediately  above  saidgriBt 
mill,  thence  south  to  the  place  of  beginning,  it  being  the  sontk 
part  of  the  mill  property  heretofore  owned  by  said  Mclntyre 
and  Norris,  and  purchased  by  thera  of  Asa  H.  Reading  and 
David  Hardy." 

By  these  deeds,  a  division  of  so  much  of  the  common  prop- 
erty was  effected  as  is  covered  by  them ;  and  they  must  be  ta- 
ken an<|  construed  together  as  one  instrument,  in  the  light  of 
all  the  surrounding  circnmstances  to  which  they  ohvioudy 
and  directly  point;  for  by  such  circumstances,  not  only  the 
parties  to  the  deeds,  but  all  parties  claiming  nnder  them  are 
bonnd,  it  being  a  general  rule  of  law  and  of  equity,  that 
"  when  a  purchaser  cannot  make  out  a  title  but  by  a  deed 
which  leads  him  to  another  fact,  be  shall  be  presumed  to  have 
knowledge  of  that  fact."  1  Story's  Eq.  Jur.,  sec,  400;  3  Mason, 
531;  2  Ch.  Caa.  S40;  Ambler,  311;  2  Fonb.  Eq.,  b.  3,  ch.3, 
sec.  1,  note  b. 

It  appears  then,  that  at  the  date  of  these  deeds,  there  was 
upon  the  part  conveyed  to  Norcis  a  grist  mill,  and  on  tbe 
part  conveyed  to  Mclntyre  a  saw  mill;  and  by  reference  lo 
the  deeds  nnder  which  Norris  and  Mclntyre  held  the  prem- 
ises, it  appears  that  such  mills  were  on  the  premises  at  the 
time  of  their  respective  purchases  from  Reading  and  Hardj; 
and  that  by  sueh  purchases  they  became  the  owners  of  the 
land  to  the  thread  of  the  stream,  and,  as  snch,  were  entitled  to 
one-half  of  the  usufruct  of  the  waters  of  the  Huron  river, 
Tiie  partition  deeds  also  show  that  there  was  a  dam  connected 
with  the  west  bank  of  the  river,  upon  the  common  proper^r; 
one-half  of  which,  or  that  portion  of  itwhich  extended 
[206*]  from  the  thread  of  the  river  to  the  west  bank,  and  *a 
small  piece  of  laod  ezt«ndiDg  two  rode  beyond  the 

2.M 


JANUARY  TEKM,  1849. 


Norris  tb.  HilL 


west  end  of  the  dam,  were  omitted  in  the  partition,  and  con 
tinned  to  be  holden  in  common  by  the  parties. 

It  is  conceded,  as  a  legal  consequence  resulting  from  this 
state  of  facts,  that  Norris  and  those  claiming  under  him  were 
and  are  entitled  to  an  equal  share  of  the  water  right  on  the 
west  side  of  the  river,  with  Mclirtjre  and  those  claiming  un- 
der bim.  By  reference  to  the  description  of  the  eastern 
bonndary  in  the  partition  deeds,  aa  located  by  the  actual  sur- 
vey which  was  exhibited  in  the  proofs,  it  clearly  appears  that 
neither  party  could  draw  water  from  the  dam,  to  be  used  on 
his  separate  lands,  without  using  some  portion  of  the  common 
property  for  that  purpose. 

The  description  in  the  deed  from  Mclntyre  to  Nocris,  as 
"  being  the  south  part  of  the  jm'W  property  heretofore  owned 
by  said  Mclntyre  and  Norris,  and  purchased  by  them  of  Asa 
EL  Heading  and  David  Hardy,"  and  as  being  that  part  "on 
which  is  erected  a  grist  mill"  and  the  description  in  the  deed 
from  Norris  to  Mclntyre,  as  being  that  part  "on  which  is 
erected  a  saw  mill,"  lead  us  directly  to  the  fact  that  these 
premises  were  devoted  to  milling  purposes,  and  that  in  order 
to  make  them  available  for  such  uses,  the  watei  must  be  drawn 
from  the  dam  by  means  of  a  race  or  flume,  with  the  necessary 
hulk-head,  gates,  etc. 

By  the  term  ^'- grist  mill"  in  the  deed  from  Mclntyre  to 
Norris,  must  have  been  intended  a  mill  with  all  the  necessa- 
ry incidents  connected  with  it,  to  make  it  available  as  such, 
as  contradistinguished  from  a  mere  building,  for  this  term  is 
immediately  followed  by  the  words,  "  and  a  huilding former- 
ly ■used  aa  a  pail  factory." 

Being  led  to  these  facts  and  circumstances  by  the  deeds 
themselves,  under  which  the  parties  to  this  suit  claim  title, 
we  are  put  upon  the  inquiry.  What  was  the  mode  of  using  the 
water  from  the  dam  for  the  purposes  of  the  mills  by  the  re- 
spective parties  at  the  date  of  the  deeds^  And  upon  this 
point  we  find  the  proof  sufficiently  dear  and  satisfactory. 
The  water  was  conveyed  from  the  dam  to  the  respective  mills 
by  means  of  a  flume,  (livid(«l  at  the  head-gates  by  a  partition, 
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one  braDch  of  which  extended  to  the  saw  mill,  and  the  other 
to  the  grist  mill;  and  the  flume,  or  that  portion  of  it  which 
was  used  in  connection  with  the  grist  mill,  was  situated  on  the 
easterly  side  of  that  which  'communicated  with  the  saw  mill, 
and  beyond  the  margin,  or  over  the  bed  of  the  river. 
[207*]  *From  these  premises,  the  first  and  perhaps  the 
most  important  question  arises,  as  to  the  extent  of  the 
several  grants  from  Mclntyre  to  Norris,  and  from  KorriB  to 
Mclntyre:  in  other  words,  whether,  by  virtue  of  such  grants, 
they  respectively  became  entitled  to  the  land  to  the  thread  or 
middle  of  the  stream,  or  whether  they  were  limited  by  the 
margin  of  the  river. 

The  defendant  insists,  and  his  counsel  have  argued  with 
much  earnestness  an^  great  ingenuity,  that  these  grants  cany 
the  parties  to  the  middle  of  the  stream,  with  the  exception  of  the 
strip  three  rods  in  width  at  the  west  end  of  the  dam,  and  includ- 
ing the  land  on  which  the  dam  stands;  and  that,  inasmuch  as  no 
casement  is  reserved  by  or  granted  to  Norria.  to  enable  him 
to  carry  the  water  from  the  dam  across  the  lands  granted  to 
Mclntyre,  the  right  which  he  is  conceded  to  have  to  usufrnct 
of  one-half  the  water  on  the  west  side  of  the  river,  as  incident 
to  his  common  ownership  of  tbe  land  on  which  the  dam 
stands,  is  and  must  remain  wholly  unavailable  to  him.  If 
this  bo  the  true  construction  of  the  partition  deeds,  the  de- 
fendant Hill,  holding  the  title  which  Mclntyre  had,  is  made 
perfectly  secure,  for  all  beneficial  purposes,  in  the  entire  use 
of  one-half  the  water  of  the  river.  In  support  of  this  con- 
struction, reference  is  made  to  the  grant  by  Norris  to  Mcln- 
tyre of  the  right  to  a  free  discharge  of  water  from  the  saff 
mill,  or  such  other  buildings  as  Mclntyre  should  erect, 
through  and  imder  the  grist  mill  owned  by  Norris. 

The  well  established  doctrine  was  laid  down  in  the  case  of 
The  People  v.  The  Canal  Appraisers,  before  referred  to,  as  to 
the  right  of  riparian  proprietors;  and  unless  a  contrary  intent 
of  the  parties  clearly  appears  from  the  deeds  under  which 
they  hold,  such  proprietors  hold  to  the  thread  of  the  stream. 
That  intent  must  be  gathered  from  the  entire  instrument, 
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which  is  to  be  cotiBtrued  id  reference  to  the  sabjcct  of  the 
grant,  and  the  surronndiug  facts  and  circumstances  to  which 
it  leads. 

Several  of  those  facts  and  circumstances  have  been  referred 
to,  and  so  much  of  the  language  of  the  deeds  as  is  material  for 
that  purpose  has  been  noticed.  It  is  evident,  then,  that  the 
parties  did  not  undertake  by  their  deeds  of  partition  to  divide 
the  whole  property  owned  by  them  as  tenants  in  common. 
The  dam,  and  the  land  on  which  it  stands,  and  a  piece  of  land 
extending  two  rods  beyond  the  end  of  the  dam,  were 
still  *retained  as  common  property,  and  the  right  to  an  [208*] 
eqnal  use  of  the  water,  as  incident  to  such  common 
ownership,  still  remained  as  before;  and  the  land  covered  by 
the  water  raised  by  the  dam  must,  of  necessity,  subserve  the 
same  common  purpose,  so  long  as  the  dam  should  be  kept  up, 
that  it  had  done  before.  There  is  nothing  in  the  deeds  that 
implies  any  intent  by  eith^  party  to  abandon  the  use  of  the 
water  for  the  purposes  of  the  mills  then  iu  operation;  bat  on 
the  contrary,  every  thing  in  the  language  of  the  deeds  implies 
that  both  parties  contcmpiatcd  the  continued  use  of  it  for  such 
mills,  or  others  which  they  might  afterwards  erect. 

By  limiting  the  parties  to  the  boundaries  £xed  by  their 
grants  respectively,  their  legal  and  equitable  rights  to  the 
usufruct  of  the  wafer  are  protected.  By  extending  those 
boundaries  to  the  middle  of  the  stream,  the  just  rights  of  one 
party  are  practically  taken  away  and  conferred  upon  the  other. 

In  view  of  all  these  considerations,  there  can  hardly  bo  any 
doubt  as  to  the  proper  construction  of  the  deeds,  nor  but  that 
the  parties  must  clearly  have  intended  to  limit  themselves  by 
the  bounds  they  prescribed.  This  construction  renders  the 
grant  by  N'orris  to  Mclntyre  of  a  right  to  a  free  discharge  of 
water  through  and  under  his  grist  mill,  entirely  consistent 
with  the  claim  of  the  complainants  to  an  easement  for  the 
purpose  of  a  flume  over  the  bed  of  the  stream;  for  neither  of 
them  reserved  or  conveyed,  by  any  express  language  in  the 
deeds,  any  easemeut  iu  or  over  the  common  property;  and  if 
one  of  them  might  use  it,  the  other  had  the  same  right. 
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Noma  v«.  Hill. 

The  defendant,  George  Hill,  holding  the  title  which  Mcln- 
tyre  had,  has  the  same  rights  which  Mclntyre  jK>sses6ed,  and 
no  greater,  nnleas  intervening  circuniBtances  have  occurred  to 
extend  them.  Bat  it  is  contended  that  when  he  purchased  of 
Sallard,  the  old  flume  which  had  been  used  by  Norris  to  sup- 
ply his  mill  had  been  removed,  and  the  use  of  the  mill  aban- 
doned by  IT  orris,  and  that  he  purchased  in  good  faith,  withont 
knowledge  of  Norris'  right,  if  any  he  had,  to  keep  up  a  flame 
where  the  old  one  had  stood.  It  appears  from  the  pleading 
and  proofs  that  Norris  continued  to  use  the  old  flume  to  sup- 
ply his  mill  from  the  time  of  the  division  in  1832,  until  after 
Ballard  had  erected  his  new  mill  in  the  fall  of  1838,  when 
Ballard  cut  away  a  portion  of  it,  and  appropriated  the  remain- 
ing portion  for  supplying  his  own  mill.  The  defend- 
piy9*J  ant*Hill  admits  in  his  answer  upon  information,  the 
cutting  away  of  the  old  flume  by  Ballard,  in  the  month 
of  October,  1839,  and  charges  that  Norris  prosecuted  an  ac- 
tion at  law  against  Ballard  for  damages,  which  was  settled, 
etc;  that  he  is  informed  that  Norris  claimed  to  have  some 
right,  either  by  custom  or  otherwise,  of  the  precibe  character 
of  which  he  is  unadvised,  to  draw  water  from  the  dam  through 
the  east  part  of  said  flume.  Ballard,  also,  in  bis  direct  testi- 
mony says,  that  at  the  time  he  contracted  with  Hill  to  sell  the 
flouring  mill  and  saw  mill  property,  he  told  Hill  that  there 
was  a  difficulty  with  Norris  about  the  flume;  that  he  had  cut 
it  away  and  Norris  had  sued  him  for  doing  so,  and  that  Nor- 
ris claimed  a  right  to  use  water  on  that  side  of  the  stream. 
Here  is  strong  evidence  of  actual  notice  to  Hill  of  the  exiat- 
ence  of  the  old  flume,  and  the  use  of  it  by  Norris  for  supply- 
ing his  grist  mill  at  the  time  of  the  purchase  from  Ballard. 
But  whether  this  be  conclusive  or  not,  Hill  had  knowledge, 
from  the  recorded  deeds,  of  the  right  of  Norris  to  use  the  wa- 
ter, and  this  was  sufficient  to  put  him  upon  inquiry  as  to  the 
manner  in  which  he  had  a  right  to  convey  it  from  the  dam  to 
his  mill. 

Having  arrived  at  the  foregoing  conclusions  as  to  the  rights 
of  the  respective  parties  holding  the  titles  of  Norris  and  Hfc- 
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In^re  respectively,  the  oext  question  is,  whether  the  oomplain- 
ants  bare  ehown  Buch  a  case  as  entitles  them  to  the  relief  asked 
by  the  bill.  One  of  the  grotinda  upon  which  relief  is  prayed 
is,  that  for  the  last  two  or  three  years  the  defendant  has  fre- 
quently, especially  in  times  of  low  water,  drawn  upon  the  west 
side  more  than  half  the  water  of  the  river.  If  the  charges  in 
that  behalf  contained  iu  the  bill  were  prima  facie  saflicient, 
the  testimony  shows,  at  most,  but  an  occasional  or  casual  in- 
fringement of  the  complainant's  rights,  and  is  altogether  too 
loose  and  unsatisfactory  to  justify  this  court  in  acting  upon  it, 
especially  as  it  does  not  show  any  intention  on  the  part  of 
Hill,  or  those  acting  under  him,  to  continue  such  infringe- 
ment. 

Another  ground  upon  which  relief  is  prayed  is,  that  Hill, 
in  violation  of  the  rights  of  the  complainants,  has,  ever  since 
he  became  the  owner  of  the  mill  erected  by  Ballard,  kept  up  and 
maintained  a  fiume  from  the  dam  to  his  mill,  on  and  over  the 
same  land  which  was  covered  by  the  old  8ume  connected  with 
Norris'  grist  mill,  to  the  exclnsion  of  the  complain- 
ants, and  that  he  has  used,  and  continues  to  use,  *more  [210*] 
than  one-quarter  of  the  water  of  the  river.  Admitting 
these  charges  to  be  true,  and  they  seem  to  be  established  by 
the  pleadings  and  proofs,  it  does  not  follow  that  the  extraor- 
dinary powers  of  this  court  can  be  exerted  to  enjoin  the  de- 
fendant. "In  regard  to  private  nuisances, the  interference  of 
coarts  of  equity,  by  way  of  injunction,  is  undoubtedly  founded 
npon  the  ground  of  restraining  irreparable  mischief,  or  of  sup- 
pressing oppressive  and  interminable  litigation,  or  of  prevent- 
ing ranltiplicity  of  suits,"  See  2  Story's Eq.Jur.§925;  Fonb. 
Eq.  by  Jeremy,  49,  50,  in  notes. 

The  provision  of  the  R,  S,,  p.  505,  conferring  jurisdiction,  in 
case  of  nnisances,  upon  the  chancery  courts,  was  referred  to 
in  the  argument;  but  that  provision  was  not  intended  to  en- 
large or  extend  the  jurisdiction  of  those  courts.  Upon  which 
of  the  grounds  above  mentioned  the  interference  of  a  court  of 
chancery  can  be  invoked  in  this  case,  it  is  not  easy  to  perceive. 
Sill  has  been  in  the  possession  and  use  of  his  mill,  using  tha 
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land  and  tbo  ^ater  in  question  for  Eeveral  years,  and  no  suit 
at  law  or  other  litigation  between  these  parties  ever  appean  to 
have  been  institnted  or  had,  nor  is  it  at  all  apparent,  or  per- 
haps probable,  that  any  litigation  will  be  unavoidable  to  ena- 
ble the  complainants  to  seciireand  maintain  their  rights.  Tjpon 
the  ground  of  restraining  irreparable  mischief  this  case  eqtiallj 
fails.  Tlie  couiplainants  du  not  appear  to  hare  made  aoj 
actual  attempt  to  use  their  water  right  on  the  west  side  of  the 
river  since  Ilill  purchased  his  mill,  nor  to  have  provided  any 
means  of  doing  so.  On  the  contrary,  it  appears  that  soon  af- 
ter Ballard  cnt  away  the  flume,  in  the  fall  of  1839,  the  valna- 
We  portions  of  the  machinery  were  removed  from  the  old  mill, 
and  the  use  of  it  as  such  was  abandoned,  since  which  time 
neither  of  the  complainants  has  had  any  machinery  on  that 
side  of  the  river,  to  be  propelled  by  water.  Until  they  have 
some  use  for  the  water  power  pertaining  to  that  side  of  the 
stream,  they  cannot  be  injured  by  the  use  of  it  by  Hill. 

But  it  is  insisted,  on  the  part  of  the  complainants,  that  the 
conrt  of  chancery  has  power  to  ascertain  and  determine,  by 
decree,  the  rights  of  the  respective  parties  to  the  use  of  the 
water,  and  to  secure  those  rights  by  causing  the  water  to  be 
measured  and  gauged,  so  that  each  may  draw  his  just  share, 
and  no  more.    This  caEe,as  made  out  by  the  proofsjdoes  not 

seem  to  come  within  the  principle  of  any  of  the  cases 
[211*]  *cited  in  support  of  the  jurisdiction.     In  the  case  of 

Belknap  v.  Trimble,  3  Paige,  577,  the  conrt  held,  that 
where  diff'erent  mill  owners  have  a  common  right  to  an  artificial 
use  of  water  for  their  respective  mills,  the  court  of  chancery  haa 
jurisdiction  so  to  regulate  the  common  use  of  the  water,  as  to 
preserve  the  rights  of  each.  In  that  case  the  complainants 
were  the  owners  of  mills,  exercising  their  right,  as  far  as  the 
acts  of  the  defendant  did  not  prevent  them,  and  the  acts  com- 
plained of  were  destructive  of  the  complainanta'  business,  and 
the  court  might  properly  interfere  npon  the  ground  of  pre- 
venting immediate  and  irreparable  mischief.  No  snch  ground 
is  shown  in  this  case,  and  it  will  be  early  enough  to  invoke 
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the  preventive  power  of  a  court  of  chancery,  when  the  exigency 
happens  which  calls  for  ita  exercise. 

There  is  another  branch  of  this  case,  entirely  distinct  and 
separate  from  that  which  has  been  considered,  and  no  way 
connected  with  it,  except  that  it  relates  to  the  creation  or  sus- 
taining of  the  water  power.  The  complainants  allege  that 
tfaey  are  the  owners  of  two  several  parcels  of  land  above  the 
dam,  partly  flowed  by  the  water  raised  by  said  dam,  which 
Korris  was  eorapelled  to  purchase,  in  order  to  secure  to  the 
proprietors  of  the  water  power  the  right  of  flowing  the  same; 
and  they  pray  that  the  defendants,  or  one  or  more  of  them, 
may  be  decreed  to  pay  to  complainaDts  one-fourth  of  the  sum 
paid  by  Norris  for  said  lands,  with  iutercst,  or  to  pay  a  yearly 
compensation  in  damages  for  the  flowing  of  the  same.  No 
case  has  been  cited  where  such  a  power  has  been  e-iercised  by 
a  court  of  equity  under  circumstances  like  these.  The  case 
of  Rogers  v.  McKeiizie,  i  Tes.  752,  was  between  the  joint 
and  separate  estates  of  bankrupts,  who  were  jointly  and  sev- 
erally bound  for  a  debt  to  the  crown.  That  of  W^right  v. 
H-unter,  5  id.  792,  and  that  of  Sells  v.  Euhhell,  2  Johns. 
Ch.  394,  were  cases  of  contribution  between  the  estates  of  co- 
partners. If  the  court  has  power  to  decree  payment  by  Hill 
of  one-fourth  of  the  purchase  money,  or  the  payment  of  dam- 
ages resulting  from  the  flowing,  it  would  follow  that  the  court 
could  and  ought  to  inquire  into  the  relative  amounts  paid  by 
any  of  the  parties,  or  those  under  whom  they  claim,  for  all  the 
lands  flowed  by  the  water  raised  by  the  dam;  or  the  damage 
which  each  of  them  sustains  by  reason  of  the  flowing  of  his 
land,  so  that  each  party  might  be  placed  upon  an  equality 
with  the  other  in  that  respect.  This  is  not  asked  by  the 
bill. 

*A  court  of  equity  will  not  take  jurisdiction  of  a  [212*] 
matter  which  does  not  come  within  the  principles  of 
any  adjudged  case,  nor  any  of  the  established  principles  npon 
which  equity  jurisdiction  is  based;  and  this  seems  to  be  a 
matter  of  that  character.  Certainly  the  principle  of  contribu- 
tion has  never  been  extended  so  far. 
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McEibbenTg.  Barton. 

Norrie,  in  order  to  entitle  himself  to  any  just  right  to  com- 
ilain,  should  at  least  have  coDSolted  his  cotenant,  and  given 
lim  an  opportunity  to  take  part  in  the  negotiations  for  tbs 
inrchaee,  if  he  thought  proper  to  do  so.  Suppose  an  action 
>Q  the  case  had  been  brought  by  the  owners  of  these  parcels 
>f  land,  against  all  the  proprietors  of  the  dam,  and  judgment 
■ecovered,  and  the  whole  collected  out  o£  Norria.  Such  judg- 
nent  being  for  a  tort,  Norris  could  not  have  compelled  a  con- 
ributioo,  either  in  a  court  of  law  or  equity.  Elliav.Ellu, 
!  Johns.  Ch.  131. 

From  the  view  taken  of  the  true  construction  of  the  parti- 
ion  deeds  between  Korris  and  Mclntyre,  and  the  rights  of 
.he  parties  holding  their  respective  titles,  it  becomes  nnneces- 
iftry  to  decide  several  of  the  questions  made  on  the  argument, 
^nd  which  are  not  now  noticed,  although  every  question  raised 
las  been  fully  examined;  but  it  may  be  hoped  that  the  fall 
ixposition  of  the  rights  of  the  parties  which  has  been  attempt- 
id  so  far  as  became  necessary  in  the  decision  of  this  case,  wiH 
'uide  them  in  making  such  a  just  and  amicable  arrangement 
or  tlie  future  protection  and  exercise  of  those  rights,  that  no 
iccasiou  may  hereafter  arise  for  an  appeal  to  the  remedial 
)owera  of  a  court  of  chancery. 

The  decree  of  the  court  of  chancery  in  this  case  must  be 
■e versed,  with  costs. 

Decree  reversed. 


213*]  *McKiBBEN  vs.  Bahton. 

L  creditor's  bill  filed  after  the  retaro  of  an  eiecolioQ  unsatiBfled,  to  melt 
equitable  assets  fiDd  to  set  Hgide  a  fraud  ale  at  con  vejance  of  real  eatata 
made  by  the  debtor  to  a  tbird  person,  caoDot  be  sustained  a^inst  tbe 
latler  unless  the  creditur  has  obtained  a  lien  on  the  real  estate  b;  a 
levy  of  bis  execution. 

Note. —  Tbe  above  case  overrules  Beach  u.  White,  Wal,  Oh.  «5,  and 
nllows  Tliayer  v.  3wifi,  Ear.  Cb.  430j  creditor's  bill  caauiA  reach  eqoits- 
ile  interest  in  lands  levied  upon  under  a  void  levy,  Trask  e.  Oreen,  9 
llich.  358.    For  purpose  of  filing  creditor's  bill,  tbe  execution  oajmot  b» 
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Appeal  from  Oakland  Circuit  Court  in  Chancery. 

McKibben,  the  appellant,  and  William  Edwards,  who  died 
pending  the  suit,  filed  their  bill  in  the  circuit  court  against 
Hnbbard,  Mooney  and  the  appellee,  Barton,  to  reach  equitable 
assets  belonging  to  Hubbard,  against  whom  the  complainants 
had  a  judgment,  and  to  set  aside  as  fraudulent  a  conveyance 
of  real  estate  made  by  Qiibbard  to  Hooney.  The  bill  set  out 
a  judgment  against  Barton  (Hubbard?)  in  favor  of  complain- 
ants, the  taking  out  of  execution,  and  the  olScer's  return  of 
tlie  execution  wholly  unsatisfied,  and  contained  all  the  uHual 
allegations  of  an  ordinary  judgment  creditor's  bill  under  the 
statute.  It  also  averred  that  certain  real  estate,  described  in 
the  bill,  had  been  conveyed  by  Hubbard  to  Mooney  to  defraud 
creditors,  and  that  Mooney  had  afterwards,  at  the  rer^uest  of 
Hubbard,  conveyed  the  same  to  Barton,  the  appellee,  who  was 
Hubbard's  sister.  Hubbard  and  the  appellee  Barton  demurred 
to  the  bill.  On  the  argument  of  the  demurrer,  the  court  be- 
low overruled  it  as  to  Hubbard,  but  allowed  it  as  to  Barton, 
and  dismissed  the  bill  as  to  her.  From  that  part  of  the  order 
allowing  the  demurrer  and  dismissing  the  bill  as  to  Barton, 
McKibben,  the  surviving  complainant,  appealed. 

Manning,  for  appellant. 

Goodrich,  for  appellee. 

legally  returned  until  the  return  day,  Williama  «.  Hubbard,  pott,  446; 
Bmttb  D.  Thompson,  Wsl.  Ch.  1 ;  Beach  v.  Whll«,  Id.  495.  But  for  issuing 
new  eiecutiua  in  another  county,  return  may  be  made  at  any  time. 
Freeman  e.  Mich.  State  Bank,  id.  63. 

—  In  Illinois,  a  creditor  may,  in  some  cases,  file  a  bill  without  issuing 
execution,  and  in  others  without  obtaining  Judgment,  Hiller  v.  Davidson, 
3  Gilm,  518;  Qreenway  v.  Thomas,  14  111.  271 ;  Weighrman  «.  Hatch,  17 
id.  281 ;  Newman  n.  Witletts,  52  id.  08;  but  nn  execution  returned  unsatis. 
fieil  shows  good  cause  for  filing  a  creditor's  bill,  Brown  s.  Parkhurst,  Zi 
id.  257;  and  no  resort  can  be  had  to  debtor's  equitable  estate  until  judg. 
meut  bad  and  execution  returned,  Bay  v.  Cook,  31  iil.  336;  Uoahier, 
Adm'r,  i.  Meek,  80  id.  79.     See,  also,  Mitchell  u.  Byrns.  67  id.  522. 

—  In  Wisconsin,  see  Onss  e.  Lester,  1  Wis. -13;  Williams  e.  Sexton,  19 
id.  42 ,  and  as  to  proceedings  supplementary  to  execution  under  code,  10 
id.  4S9;  11  id.  196;  old  remedy  restored  in  1860  17,  id.4SS;  18  id.  456; 
IB  id.,  42. 
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By  the  Courts  Miles,  J.  There  is  undoubtedly  a  elass  of 
cases  in  which  the  aid  of  a  court  of  equity  may  l)e  invoked  in 
behalf  of  a  judgment  creditor,  where  such  aid  is  rendered 
necessary  by  the  interposition  by  the  defendant  of  some  fraud- 
ulent or  inequitable  obstruction  to  the  collection  of  the  judg- 
ment, independently  of  which  the  remedy  would  hcuee  been 
ample  at  law. 

In  such  case  the  party  proceeds  upon  the  ground 
[214*]  that  the  defendant  *has  property,  cither  real  or  per- 
sonal, liable  to  execution  upon  his  judgment;  but  that 
by  the  obstruction  interposed,  such  execution  is   prevented 
from  having  full  effect/ 

The  bill  in  this  case  contains  the  necessary  allegation  that 
the  defendant  has  such  property,  and  also  a  sufficient  state- 
ment as  to  the  fraudulent  conveyances;  but  it  is  insisted  that 
the  complainant  has  not  acquired  a  title  to  the  land  by  the 
issuing  and  levy  of  an  execution  thereon  before  the  filing  of 
the  bill. 

Much  learning  has  been  expended  in  this  case  as  to  the 
meaning  of  this  word  title.  I  take  it  to  mean  no  more  than 
this,  that  the  party  has  acquired  a  right  to  the  property  io 
dispute,  a  right  to  question  the  title  of  the  fraudulent  grantee, 
who  holds  by  conveyances  giving  him  a  perfect  title  as  against 
the  grantor,  but  which  may  be  avoided  by  a  creditor. 

In  McElwain  v.  Willis^  9  Wend.  561,  a  leading  case  in 
New  York  on  this  subject,  Nelson,  J.,  says:  "The  jurisdic- 
tion of  the  court  rests  upon  the  right  or  title  of  the  complain- 
ant acquired  by  the  proceeding  at  law  upon  the  judgment  or 
execution."  It  will  be  remembered  that  in  that  state  a  judg- 
ment at  law  becomes  a  lien  upon  real  estate  from  the  time  it 
is  docketed,  and  that  personal  property  liable  to  execution  is 
holden  from  the  time  of  the  delivery  of  a  writ  of  fieri  fadcLS 
to  the  sheriff.  This  doctrine  seems  to  be  well  sustained  by 
the  authorities. 

In  the  early  case  of  Angel  v.  Draper^  1  Yem.  399,  a  de- 
murrer was  sustained  to  a  bill  by  a  judgment  creditor  to  reach 
the  goods  of  his  debtor  in  the  hands  of  a  fraudulent  assignee^ 
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for  the  reason  that  the  plaintiff  ought  actually  to  have  sued 
oat  a  Jleri  faoias  before  he  filed  hie  bill.  Shirley  v.  Watt^  3 
Atk.  200,  waB  a  bill  to  redeem  a  IcaBehold  eBtate:  Held,  that 
until  esecntion  the  plaiatiff  had  no  lien  on  the  estate,  and  the 
bill  was  for  that  reason  dismissed. 

These  two  English  caaes  are  referred  to  in  Wigginx  v.  Arm' 
strong,  2  Johns.  Ch.  144.  Chancellor  Kent  there  states:  "The 
reason  of  the  rule  seems  to  be,  that  nntil  the  creditor  has 
established  his  title  he  has  no  right  to  interfere,  and  it  would 
lead  to  an  unnecessary  and,  perhaps,  a  fruitless  and  oppressive 
interruption  of  the  exercise  of  the  debtor's  rights.  Unless  he 
hoe  a  certain  claim  upon  the  property  of  the  debtor,  he  has 
no  concern  with  hiefraiids."     See,  also,  1  Dev.  Eq.  107. 

The  law  upon  this  Bubjcct  is  so  w^l  settled  and  so 
dearly  expressed  *in  the  opinion  of  Chancellor  Wal-  [216*] 
worth,  in  the  case  of  Beck  v.  Burdctt,  1  Paige,  308, 
that  I  use  his  words  as  better  than  any  language  of  my  own. 
He  says:  "  There  are  two  classes  of  cases  where  a  plaintifl 
is  permitted  to  come  into  this  court  for  relief,  after  he  has 
proceeded  to  judgment  and  execution  at  law  without  obtain- 
ing satisfaction  of  his  debt.  In  one  case,  the  issuing  of  the 
execution  gives  to  the  plaintiff  a  Hen  upon  the  property, 
but  he  is  compelled  to  come  here  for  the  purpose  of  remov- 
ing some  obstruction  fraudulently  or  inequitably  interposed 
to  prevent  a  sale  on  the  execution.  In  the  other,  the  plaint- 
iff comes  here  to  obtain  satisfaction  of  his  debt  out  of  prop- 
erty of  the  defendant  which  cannot  be  reached  by  execution 
at  law." 

It  will  be  observed  that  in  that  case  it  was  personal  proper- 
ty that  was  alleged  to  have  been  fraudulently  assigned,  and 
that  is  why  the  chancellor  speaks  of  the  lien  having  been  ob- 
tained by  the  issuing  of  an  execution.  It  is  true  he  speaks 
of  an  actual  levy  being  necessary  to  enable  the  plaintiff  to  hold 
the  property  against  other  execution  creditors,  or  hona  fide 
purchasers;  but  this  is  founded  upon  the  language  of  their 
statute,  exempting  such  persons  from  the  effect  of  the  lien 
created  by  the  mere  delivery  of  "Canfi.fa.  to  the  sheriff. 
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The  chancellor  refers  to  Angel  v.  Draper,  and  Shirly  v. 
Watts,  as  being  caBes  of  the  deecription  first  mentioned,  and 
to  McDermuU  v.  Strong^  4  John.  Ch.  687,  as  one  of  the  lat- 
ter class —  for  the  reason  that  in  that  cause  the  interest  of  the 
judgment  debtor  was  not  a  proper  Buhject  of  seizure  and  sale 
upon  execution,  and  that  in  buch  case  the  actual  retam  of  the 
execution  unsatisfied,  is  necesssary  to  give  the  court  of  chan- 
cery jurisdiction  to  decree  satisfaction  of  the  equitable  prop- 
erty of  the  defendant. 

In  Buclt  case  it  is  also  held,  upon  the  authority  of  £dgeU 
V.  Maywood,  3  Atk.  357,  that  it  is  the  filing  of  the  bill  after 
the  return  of  the  execution  at  law,  which  gives  the  plaintiff 
the  specific  lien.  In  this  state  no  lien  is  acquired  at  law  up- 
on real  estate  until  the  actual  levy  of  an  execution. 

The  complainant  in  this  case,  therefore,  had  not  acquired 
such  a  right  to  the  real  estate  conveyed  to  Barton  as  to  enti- 
tle hira  to  be  aided  in  enforcing  his  execution  at  law  upon  the 
judgment.  He  does  not  showthat  if  he  could  success- 
[216*]  fully  dispute  tlie  title  of  Barton  he  would  been*titled 
to  the  benefit  of  the  decree  of  this  court.  But  it  is 
insisted  this  is  a  good  creditors'  bill  under  tho  statute. 

Had  the  defendant  Hubbard  retained  any  equitable  interest 
in  the  laud,  such  interest  would  be  the  proper  subject  of  a 
creditors'  bill;  and  if  there  was  no  fraud,  the  grantee  would 
be  an  unnecessary  party  to  the  bill,  as  the  complainant,  by  the 
decree  of  the  court,  would  be  subrogated  to  all  rights  of  the 
defendant,  including  the  right  to  call  upon  the  trustee  in  the 
same  manner  as  the  defendant  himself  might  have  done.  Ed- 
meaton  v.  Lyde,  1  Paige,  fl37. 

But  where  no  rights  remain  to  the  debtor,  none  could  by 
the  decree  be  transferred  to  the  plaintiff,  and  his  bill  would 
be  entirely  ineffectual  for  that  purpose. 

The  complainant  cannot  reach  this  property  as  eqnitabla 
assets  in  the  hands  of  Barton,  The  conveyance  being  fraudu- 
lent as  to  him,  he  has  a  right  to  treat  the  property  as  though 
it  had  never  been  made,  and  only  needs  the  assistance  of  this 
court  to  remove  the  cloud  throvm  over  the  title,  to  have 
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Bati&faction  under  his  executioD  at  law ;  but  he  is  not  entitled  to 
that  aseietanoe  until  be  places  himeelf  in  a  poeitioD  to  ask  it. 

It  follows  that  the  decree  in  chancery  mast  be  affirmed. 

Decree  affirmed. 


People  vs.  Biohabdb  ahd  Pbltom. 

An  indiclmenl  lies  for  a  conspiracy  to  clteat  an  individual  of  real  eatata, 

aa  nell  as  of  personal  property.' 
A  conspiracy  lo  commit  a  felony,  when  executed,  is  merged  la  the  felonj; 
but  a  conspiracy  to  commit  a  misdemeanor  is  not  merged  in  the  mia- 
demeanor.* 
In  an  indictment  for  a  conspiracy,  the  agreement  nr  combination  must  b« 
aet  out,  but  the  means  to  be  used  in  eKeculing  tbe  conspiracy  need  not 
be  set  forth  in  the  indictment,  unless  they  are  a  component  part  of  the 
offense,  as  where  the  combination  and  the  object  lo  be  attained  are 
not  in  themselves  unlawful,  but  the  meana  to  be  used,  to  effect  the  ob- 
ject, are  unlawful. 
•An  indictment  for  a  conspiracy  to  cheat  an  individual  of  hislands  [317*] 
and  goods,  need  not  etale  the  means  by  which  it  was  to  be  ac- 
complished.* 
In  conspiracy,  the  offense  consists  in  the  unlawful   agreement,  and  not  In 
the  acta  that  follow  it.' 
— '  A  conspiracy  to  get  poa^essloD  of  land  by  means  of  an  extorted  deed 
in  favor  of  the  lawful  owner,  held  criminal  in  State  9.  Shoober,  8  Bicb  (S. 
C),  72. 

— *  Conspiracy  to  commit  a  misdemeanor  ia  not  merged  in  its  commis- 
sion. Slate  0.  Hurray,  15  He.  100;  People  e.  Hatiier,  4  Weud.(N.T.)20S; 
Commonwealth  d.  Delaney,  1  Grant  Cue.  (Pa.)  234.  But  a  conspiracy  to 
commit  a  higher  offenao  merges  in  the  crime  if  committed,  State  v.  Hay- 
berry.  48  Me.  218. 

—  *The  menna  to  be  employed  need  not  he  set  out  in  the  indictment, 
Johnson  «.  People,  23  111.  314.  Bui  it  must  appear  on  the  face  of  the  in- 
dictment that  either  tlie  object  or  the  means  are  criminal,  State  e.  Jones, 
13  Iowa,  369;  Stale  c.  Bartlett,  30  He.  133;  State  v.  Ripley,  31  id.  38S; 
Alderman  t.  People,  4  Mich.  414;  People  t.  Clark,  10  id.  310;  State  v. 
Burnham,  15  N.  H.  394;  State  n.  Noyes,  25  Vl.  415.  Not  necessarily  a 
crime  to  defraud  one  of  his  money,  goods  or  estate  by  cheating,  and  where 
it  is  not,  criminal  means  must  be  alleged,  or  indictment  fulls,  Common- 
wealth V.  HaaU  4  Het.  (Moss.)  Ill;  State  d.  Mayberry  48  Me  218. 

—  •That  offense  consists  in  unlawful  agreement,  and  not  in  the  acta 
which  follow  it.  See,  also.  People  «.  Clark,  10  Hich.  310;  Alderman  «. 
People  4  id.  14 
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Case  reserved  from  Hillsdale  Circnit  Conrt  IndictmeDt 
or  a  cone  pi  racy. 

The  defendants  were  tried  and  convicted  in  the  circuit  oonrt, 
,nd  the  qneBtions  reserved  were  as  to  the  snfficicncy  of  the 
ndictment,  which  contained  three  counts.  Tho  first  coant 
harged  that  defendants,  on  the  tenth  day  of  November,  in 
he  year  eighteen  hundred  and  forty-three,  with  force  and 
rms,  at  Somerset,  in  the  county  of  Hillsdale,  unlawfully  and 
rickedly  did  conspire,  combine,  confederate  and  agree  together 
0  cheat  and  defraud  Laton  Hoxie  of  his  lands  and  tenomente, 
nd  of  his  moneys,  goods  and  chattels,  he,  the  said  Latoa 
loxie,  being  a  man  of  weak  mind  and  intellect;  and  that 
hey,  tlie  said  William  P.  Richards  and  Nathan  Pelton,  in 
inrsnance  of  the  said  conspiracy,  combination  and  agreement 
o  as  aforesaid  entered  into  by  them  then  and  there,  to  wit, 
m  the  said  tenth  day  of  November,  at  Somerset,  aforesaid, 
lid  fakely  pretend  that  one  Thomas  Farmer  was  about  to  in- 
titule a  criminal  prosecntion  against  him,  the  said  Lat«Q 
loxie,  upon  a  charge  that  he,  the  said  Laton  Hoxie  had  at 
empted  to  commit  a  rape  upon  the  body  of  one  Sophronia 
''armer;  and  did  then  and  there  represent  to  and  persuade 
lim,  the  said  Laton  Hoxie,  that  by  the  testimony  of  the  said 
lophronia  Farmer  he  would  be  convicted  of  such  offense,  and 
mprisoned  in  the  state  prison  of  this  state  for  a  long  period 
if  time,  to  wit,  for  twenty  years,  and  that  he  must  leave  the 
tate  of  Michigan ;  and  did  then  and  there,  in  pursuance  of 
aid  conspiracy,  combination  and  agreement,  pursuade  and 
nduce  him,  the  said  Laton  Hoxie,  to  execute  and  deliver  to 
ho  said  William  P.  Richards  a  deed,  whereby  was  conveyed 
0  said  Richards  and  his  heirs  a  certain  piece  or  parcel  of  land 
ituate  in  said  county  of  Hillsdale,  containing  many  acres,  to 
fit,  one  hundred  and  twenty  acres,  of  great  value,  to  wit,  of 
he  value  of  two  tliousand  dollars,  of  the  property  of  him,  tho 
aid  Laton  Hoxie,  without  paying  to  him,  the  said  Laton 
losie  any  valuable  consideration  therefor;  and  did  then 
nd  there,  in  pursuance  of  said  conspiracy,  persuade  and  in- 
nce  him,  the  said  Laton  Hoxie  to  execute  and  deliver  to  the 
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said  Nathan  Pelton  a  power  of  attorney,  constituting  the  said 
Nathan  Pelton  bis  attorney,  to  collect  and  receive  all 
debts  due  *and  owing  to  the  said  Laton  Hoxie,  there  [318*] 
being  then  due  and  owing  to  the  said  Laton  Hosie 
many  debts,  amounting  in  all  to  a  large  snm  ot  tnoney,  to  wit, 
the  sam  of  five  hundred  dollars;  and  did  then  and  there,  in 
pursuance  of  said  conspiracy,  combination  and  agreement, 
persuade  and  induce  the  said  Laton  Hoxie  to  part  with  and 
deliver  up  possession  to  the  said  Nathan  Pelton  of  the  said 
lands  and  premises,  together  with  divers  articles  of  personal 
property  of  great  value,  to  wit,  of  the  value  of  five  hundred 
dollars,  of  and  belonging  to  him,  the  said  Laton  Hoxie,  with- 
out paying  him,  the  said  Laton  Hoxie,  any  consideration 
whatever  therefor,  and  with  the  intent  to  cheat  and  defraud 
him,  the  said  Laton  Koxie,  of  his  lands,  goods,  money  and 
chattels,  etc. 

The  second  coimt  stated  that  defendants  afterwards,  to  wit, 
on  the  said  tenth  day  of  November,  in  the  year  aforesaid, 
with  force  and  arms,  at  Somerset  aforesaid,  unlawfully,  frand- 
olcDtly  and  deceitfully  did  conspire,  combine,  confederate  and 
agree  together  to  cheat  and  defraud  the  said  Laton  Hoxie  of 
his  lands,  tenements,  goods  and  chattels;  and  that  the  said 
William  P.  Richards  and  Nathan  Pelton,  in  pursuance  of 
said  conspiracy,  combination  and  agreement  so  as  aforesaid 
entered  into  by  them,  then  and  there  did  falsely  pretend  that 
one  Thomas  Farmer  would  prosecute  him,  the  said  Laton 
Hoxie,  upon  a  charge  that  he,  the  said  Laton  Hoxie  had  at- 
tempted to  force,  abase  and  commit  a  rape  upon  an  infant 
daughter  of  the  said  Thomas  Farmer,  and  cause  him,  the  said 
Laton  Hoxie,  to  suspect  and  believe  that  he,  the  said  Thomas 
Farmer,  would  prosecute  him,  the  said  Laton  Hoxie,  upon 
said  pretended  charge,  he,  the  said  Laton  Hoxie,  being  a  man 
of  weak  mind  and  intellect;  and  did  then  and  there,  in  pur- 
suance of  said  conspiracy,  combination  and  aj^reemcnt,  repre- 
sent to  and  persuade  him,  tlie  said  IvitoTi  Hoxie,  that  upon 
the  testimony  of  the  said  infant  daughter  of  said  Thomas 
Farmer,  he  would  be  convicted  of  said  otTeuse  (they,  the  said 


219  CASES  IN  THE  SUPREME  OOTIRT. 

People  Ts.  RichaidB  and  another. 

"William  P.  Richards  and  Nathan  Pelton,  well  knowing  that 
the  said  Thomas  Farmer  would  not  prosecute  the  said  Laton 
Hoxie  on  said  pretended  charge);  and  did  thea  and  there,  in 
pursuance  of  said  conspiracy,  combination  and  agreement, 
persuade  and  induce  him,  the  said  Laton  Hoxie,  to  part  with, 
convey  and  deliver  to  them,  the  said  William  P.  Richards  and 
Nathan  Pelton,  his  lands,  tenements,  goods  and  chattels,  with- 
out receiving  tlierefor  any  valuable  consideration,  the  said 
lands,  tenements,  goods  and  chattels  being  of  great 
[219*]  value,  to  wit,  of  the  "value  of  three  thousand  dollars; 
and  did  then  and  there,  in  pursuance  of  said  conspir- 
acy, combination  and  agreement,  obtain  from  and  receive  of 
him,  the  said  Laton  Hoxio,  his  lands,  tenements,  goods  and 
chattels  without  paying  him  therefor  any  valuable  considers' 
tion,  with  the  intent  and  for  the  purpose  of  cheating  and  de- 
frauding him,  the  said  Laton  Hoxie,  of  his  lands,  goods  and 
chattels,  to  the  great  damage,  etc. 

The  third  count  was  as  follows:  And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present  that  the  said 
William  P.  Richards  and  Nathan  Pelton  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  with  force  and  arms,  at 
Somerset  aforesaid,  unlawfully,  fraudulently  and  deceitfully, 
did  conspire,  combine,  confederate  and  agree  together  to  cheat 
and  defraud  the  said  Laton  Hoxie  of  his  lands,  tenements, 
goods  and  chattels,  to  the  great  damage  of  the  said  Laton 
Hoxie,  to  the  evil  example  of  all  others,  and  against  the  peace 
and  dignity  of  the  people  of  the  stat«  of  Michigan. 

Howell,  for  the  people. 

Backus,  for  defendants. 

By  the  Court,  Wino,  J.  The  counsel  for  the  defendants 
Insists  that  cases  of  indictable  conspiracies  at  common  law 
are  classed  under  two  heads;  either  there  must  be  a  charge  of 
a  conspiracy  to  commit  a  criminal  act,  or  to  commit  an  act  not 
criminal  by  criminal  means.  That  in  the  one  case  the  offenso 
is  to  he  determined  by  the  nature  of  the  object,  in  the  other 
by  the  nature  of  the  means. 
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Thia  question  was  elaborately  argned  by  senators  Spencer 
and  Stebbine,  the  first  giving  the  judgmenl  of  the  majority, 
and  the  latter  o£  the  minority  of  the  court  of  errors  in  New 
York,  in  the  case  of  The  People  v.  Zambere,  9  Cow.  578.  The 
charge  set  forth  in  the  indictment  in  that  case  was  in  substance, ' 
that  the  defendants  conspired,  by  wrongful  and  unjust  means, 
to  cheat  the  Sun  Fire  Insurance  Company  and  other  persons 
of  their  goods  and  chattels;  and  that  in  the  execution  of  said 
conspiracy  and  in  pursuance  thereof,  and  by  certain  indirect 
and  undue  means,  did  cheat  and  defraud  the  said  company 
of  their  goods,  chattels  and  effects — describing  them — and 
thereby  impoverished  and  injured  the  company,  etc. 

*The  supreme  court  sustained  the  indictment,  but  [220*] 
their  judgment  was  reversed  by  the  court  of  errors. 
There  were  many  points  made  and  decided  in  that  case,  some 
of  which  are  raised  in  this  case.  Upon  a  careful  examination 
of  the  arguments  of  the  court  and  the  senators,  we  are  con- 
strained to  adopt  the  views  of  the  supreme  court  and  the  mi- 
nority of  the  senate,  as  being  sustained  by  the  common  law 
decisions. 

In  Arch.  Crim.  PI.  507,  the  author  says  a  conspiracy  is  an 
agreement  between  two  or  more  persons:  1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law  —  either  from  a  mali- 
cious or  vindictive  motive  or  feeling  towards  the  party,  or  for 
the  purpose  of  extorting  money  from  him.  2.  "Wrongfully  to 
injure  or  prejudice  a  third  person  or  any  body  of  men  in  any 
other  manner.  3.  To  commit  an  offense  punishable  by  law. 
4.  To  do  an  act  with  an  intent  to  pervert  the  course  of  justice, 
etc.  3  Chit.  Crim.  L.  1139;  1  Hawk.  P.  C.  b.  1,  ch.  72,  see.  2, 
support  the  same  doctrine.  In  the  second  class  we  have  an 
authority  for  an  indictment  for  a  conspiracy  to  cheat  an  indi- 
vidual. See  7  Am.  Jurist,  445.  It  is  said,  however,  that  an 
indictment  will  not  lie  for  a  conspiracy  to  commit  any  mere 
civil  trespass-     Arch.  Crim.  PI.  507. 

Mr.  Chitty,  at  the  page  cited  above,  says,  "  there  are  perhaps 
few  things  left  so  doubtful  in  the  criminal  law  as  the  pointat 
which  a  combination  of  several  persons  in  a  common  object 
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becomes  illegal;  certain  it  is,  that  there  are  maay  caaeaiu 
which  the  act  itself  would  not  be  cognizable  by  law  i£  done  by 
a  eingle  person,  which  becomes  the  subject  of  indictment  when 
effected  by  several  with  a  joint  design."  He  further  remarkB, 
"it  might  be  inferred  from  the  deciBions  that,  to  conGtitntea 
conspiracy,  it  is  not  necessary  that  the  act  intended  should  be 
in  itself  illegal,  or  even  immoral — that  it  should  affect  the 
public  at  large,  or  that  it  should  be  accomplished  by  false  pre- 
tenses; and,  though  it  is  agreed  that  the  gist  of  the  offense  is 
the  union  of  persons,  it  is  impossible  to  conceive  a  combina- 
tion, as  such,  to  be  illegal.  We  can  rest,  therefore,  only  on 
the  individual  cases  decided,  which  depend  in  general  npon 
particular  circnmstances,  and  which  are  not  to  be  extended." 

The  counsel  for  defendants  in  this  case  citen  the  last  sen- 
tence of  the  last  quotation,  which  is  taken  from  the  remarks 
of  Lord  EUenborough  in  the  case  of  Sing  v.  Turnery  13  East, 
231,  to  show  that  even  if  an  indictment  for  a  conspiracy  to 
commit  a  fraud  upon  an  individual  will  lie,  yet  it  cannot  He 
where  the  object  of  the  conspiracy  is  to  defraud  him 
[231*]  *of  his  lands;  and  the  indictment  beingbad  as  to  land, 
is  bad  as  to  all.  In  the  case  cited,  the  indictment  wae 
for  a  conspiracy  to  commit  a  civil  trespass,  by  going  on  to 
another  person's  land  to  kill  hares.  It  was  held  the  indict- 
ment would  not  lie,  and  Lord  Ellenborongh's  remark  was 
made  in  reference  to  such  a  case.  The  jndge  cannot  be  sup- 
posed to  have  intended  to  say  that  an  indictment  for  a  con- 
spiracy to  cheat  an  individual  would  only  lie  in  cases  where 
the  facts  were  the  same  as  those  in  which  indictments  had 
been  sustained.  He  only  objects  to  the  extension  of  the  doc- 
trine to  cases  where  the  principles  laid  down  in  former  cases 
were  not  involved. 

By  reference  to  the  cases,  I  am  unable  to  perceive  that  they 
depend  upon  the  kind  of  property,  to  obtain  which  was  the 
object  of  the  conspiracy.  In  this,  as  in  many  of  the  cases, 
the  intended  fraud  or  cheat  gives  character  to  the  transaction,, 
and  not  the  nature  of  the  property.  It  is  tnio,  that  fraud  iui 
relation  to  real  estate  resolves  itself  into  some  other  distinct! 
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offense,  when  consummated;  bat  the  same  may  be  said  of  all 
kinds  of  property.  We  do  not  pretend  to  lay  down  a  rule 
whicb  sliall  govern  in  this  class  of  cases  —  we  only  say  that, 
from  an  examination  of  the  cases  cited  by  the  elementary 
writers,  we  are  of  the  opinion  that  thie  case  falls  within  the 
general  principles  deducible  from  those  cases. 

It  is  insisted  that  the  first  two  counts  are  bad,  becanse 
they  charge  an  executed  conspiracy  to  cheat  by  false  pre- 
tenses, which  is  a  higher  crime  than  a  conspiracy  at  common 
jaw. 

The  objection  is  founded  upon  another,  made  in  this  cansc, 
that  an  indictment  will  only  lie  for  a  conspiracy  to  commit  a 
crime,  or  to  do  a  lawful  act  by  criminal  means;  but  the  En- 
glish authorities,  and  the  decisions  in  Maryland  and  other 
states,  establish,  as  we  think,  and  as  we  have  taid,  a  contrary 
doctrine;  and  if  a  conspiracy  may  be  indictable,  althongh  the 
act  to  be  done,  if  done  by  an  individual,  or  the  means  made 
use  of  would  not  be  indictable,  it  wonid  follow  from  the  posi- 
tion of  the  defendant's  counsel,  that  a  conspiracy  which  is  a 
misdemeanor  may  be  merged  in  acts  which,  of  themselves,  do 
not  amoant  to  a  misdemeanor,  or  acts  which  in  themselves 
amount  only  to  a  misdemeanor,  an  offense  of  the  same  grade 
with  the  conspiracy;  and  the  consequence  might  also  be  that 
a  conspiracy  might  be  indictable  if  not  executed,  which,  if 
executed,  would  not  be  indictable. 

*It  was  said  in  an  early  case  in  Massachusetts,  Com-  [222*] 
monwealth  v.  Kingsbury,  5  Mass.  106,  that  where  the 
misdemeanor  or  felony  is  actually  executed,  the  conspiracy  is 
merged  and  cannot  be  pnnished.  But  the  case  was  one  of  a 
conspiracy  to  commit  a  distinct  felony.  It  is  no  doubt  the 
law,  that  if  the  felony  is  proved  the  conspiracy  must  at  once 
merge.  To  apply  such  a  rule  to  misdemeanors,  is  scarcely  in 
accordance  with  legal  analogy,  and  it  is  supported  by  no  other 
aothority.  That  it  never  obtained  in  England  to  snch  an  ex- 
tent as  to  involve  the  absorption  of  a  conspiracy  to  commit  a 
misdemeanor,  in  the  misdemeanor  itself,  is  evident  from  the 
elementary  treatises,  in  which  no  snch  doctrine  is  even 
Toi.  I.  — 18  273 
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broached,  and  the  books  of  precedents,  in  which  forma  con- 
stantlj  occur  for  conspiracies  to  commit  misdemeanors  to 
which  the  overt  act  is  attached.  See  15  Me,  100;  7  Serg.  k 
Raw.  469.  This  subject  was  fully  discussed  in  New  York,  in 
the  case  of  The  People  v.  Mather.  Justice  Marcy  sajs,  in 
delivering  the  opinion  of  the  court;  "It  is  supposed  that 
a  conepii-acy  to  commit  a  crime  is  merged  in  the  crime 
when  the  conspiracy  is  executed.  This  may  be  bo  when 
the  crime  is  of  a  higher  grade  than  the  conspiracy,  and  the 
object  of  the  conspiracy  is  fully  accomplished;  but  a  con- 
spiracy is  only  a  misdemeanor,  and  when  ita  object  is  only  to 
commit  a  misdemeanor,  it  cannot  be  merged.  Where  tvro 
crimes  are  of  equal  grade,  there  can  be  no  legal,  technical 
merger."    4  Wend.  265. 

But  we  are  disposed  to  go  no  farther  than  is  neceneary  to 
decide  this  case,  and  if  our  views  as  expressed  above  are  not 
correct,  still  the  question  made  by  the  defendant's  counsel 
may  be  disposed  of  on  another  ground. 

Does  it  appear  by  the  indictment  in  this  case,  as  in  the  case 
in  6  Mass.,  that  an  offense  of  a  higher  grade  than  a  conspiracj 
has  been  committed?  Would  the  acts  set  forth  as  having 
been  done  in  pnrsuance  of  the  conspiracy,  if  true,  make  de- 
fendants gnilty  of  a  cheat,  or  of  obtaining  goods  or  property 
of  any  kind  hy  false  pretenses,  or  of  having  obtained  the  sig- 
nature to  any  written  iustrumentf  I  think  not.  Neither 
of  the  coQuts  charged,  as  is  supposed  by  defendants'  counsel, 
a  conspiracy  to  cheat  by  false  pretenses.  The  means  by  which 
the  conspiracy  was  to  be  accomplished  formed  no  part  of  the 
conspiracy.  They  are  set  forth  in  the  indictment  as  acts  done 
in  pursuance  or  in  furtherance  of  the  conspiracy.  The  acts 
charged  as  done,  were,  that  one  Thomas  Farmer  was 
[223*]  *aboutto  prosecute — to  charge  Hoxie  with  an  attempt 
to  commit  a  rape  upon  Farmer's  danghter;  that  by  the 
testimony  of  the  daughter  he  would  be  convicted  and  sent  to 
the  state  prison,  and  he  must  leave  the  state.  This  is  the  sob- 
stance  of  the  pretenses.  In  the  class  of  cases  stated,  the  to- 
kens mast  be  false,  and  the  pretenses  mast  be  of  some  exist- 
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ing  tact,  and  ranst  be  made  for  the  purpose  of  inducing  tl 
prosecntor  to  part  with  his  property,  and  it  must  appear  thj 
the  object  was  effected  by  such  means  as  are  stated;  bat  th 
does  not  appear  in  this  case.  The  pretense  that  a  pereo 
would  do  an  act  which  he  did  not  mean  to  do,  as  a  pretent 
that  he  would  pay  for  goods  on  delivery,  is  not  a  false  pn 
tense  within  the  act,  but  merely  a  promise  for  future  coi 
duct.  Arch.  Crim.  PL  246;  4  City  Hall  Kecorder,  166;  Koi 
coe's  Orim.  Ev.  (2d  ed.)  422;  1  Oar.  &  Payne,  661;  3  Term,  9S 
Our  statute  is  taken  from  the  English  statutes,  and  the  da 
cisions  npon  the  latter  are  applicable  to  cases  arising  unde 
the  former. 

If  I  am  correct  in  this  view  of  the  schject,  it  will  obviat 
the  necessity  of  farther  discussing  the  doctrine  of  mergei 
The  charges  are  not  of  existing  facts;  but  of  things  which 
third  person  has  threatened  to  do  —  upon  which  no  indicl 
ment  can  be  predicated.  The  forms  in  3  Ohit.  Orim.  L.  118' 
1186,  are  examples  of  indictments  for  executed  conspiracies 
Again,  it  is  objected  that  the  indictment  charges  that  th 
defendants  induced  and  persuaded  Hoxie  to  make  his  deed 
bnt  does  not  set  forth  the  means.  This  objection  is  also  h 
part  predicated  upon  the  erroneous  assumption  that  the  objec 
to  be  accomplished  must  be  a  crime,  or  the  means  must  b' 
criminal.  The  objection  may  also  be  based  upon  the  genera 
rule  that  in  all  indictments  the  offense  must  be  so  set  forth  a 
to  enable  the  court  to  judge  whether  an  offense  requiring  thi 
defendant  to  plead  is  stated  upon  the  record. 

The  agreement  or  combination  must  be  set  out.  The  crimi 
does  not  consist  in  the  mere  combination;  but  where  to  thii 
is  added  an  illegal  object,  then  it  becomes  criminal ;  and  when 
neither  the  conspiracy  nor  the  object  to  be  attained  is  unlaw 
fnl,  bnt  the  means  by  which  it  is  to  be  executed  are  criminal 
then  it  is  necessary  to  set  out  the  means  intended  to  be  used 
as  a  comp'onent  part  of  the  offense. 

In  every  case  that  can  be  adduced  of  a  conspiracy,  the  ot- 
fense  depends  \ipon  the  lawful  agreement,  and  not  on 
the  act  which  follows  *it;  the  latter  is  but  the  evi-  [234*^ 
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detiee  of  the  former.  2Rus.  568;  2  Maes.  537;  2  Burr.  993; 
3  id.  1321.  In  3  Chit.  Grim.  L.  1141,  it  is  said,  that  to  ren- 
der the  offense  complete,  there  is  no  occasion  that  any  act 
should  be  done  in  pnrsnance  of  the  nnlawful  agreement  en- 
tered into  between  the  parties;  still  less  can  it  be  necessary 
to  show  that  any  party  was  actnally  defrauded ;  for  tlie  con- 
spiracy is  the  essence  of  the  charge,  and,  if  tliat  be  proved, 
the  defendant  will  be  convicted. 

It  is  usual  to  set  out  the  overt  acts,  Budi  as  may  have  been 
done  by  any  one  or  more  of  the  conspirators  in  order  to  affect 
the  common  purpose  of  the  conspiracy,  but  this  is  not  essen- 
tially necessary.  Bex  v.  Gill,  2  Barn.  &  Aid.  204;  2  Barr. 
993;  3  id.  1321;  Stark.  Crim.  PI.  170-1;  4  Wend.  264. 

What  we  have  said  disposes  oE  another  point  made  by  de- 
fendants' counsel,  viz. :  That  the  third  count  of  the  indictment 
is  bad,  as  being  too  general.  The  forms  given  in  3  Chit 
Crim.  L.  1185,  embrace  the  general  count  contained  in  this  in- 
dictment. It  states  the  object  and  the  intent.  3  Chit.  Grim. 
L.  1143. 

Thus  we  understand  the  common  law  to  be  upon  all  these 
points.  In  the  case  of  the  People  v.  Lambert,  it  was  strongly 
urged  by  Senator  Spencer,  that  unless  the  means  by  which 
the  fraud  was  effected  were  set  out  in  the  indictment,  the  de- 
fendant would  have  no  means  of  knowing  for  what  he  was  to 
be  tried,  until  the  moment  when  the  public  prosecutor  opens 
his  testimony  on  the  trial;  that  it  opens  the  way  to  general 
and  indefinite  charges;  that  siicb  an  indictment  ought  not  to 
be  snstained  in  a  country  which  regards  every  citizen  as  com- 
posing a  part  of  its  sovereignty.  Bat  the  reply  of  Senator 
Stebbins  is  unanswerable.  Referring  to  Chitty  and  Russel, 
he  says,  these  authorities  are  quite  sufficient  to  establish  the 
proposition  that  the  offense  consists  in  the  act  of  combining 
QolawfuUy;  that  where  the  object  is  unlawful,  the  offense  is 
complete,  whether  the  means  of  execution  were  agreed  npon 
or  not;  that  it  is  not  requisite  those- means  should  form  any 
part  of  the  agreement,  unless  the  agreement  is  thereby  ren- 
dered unlawful.     If,  then,  a  confederacy  to  do  an  Dolawful 
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act,  although  no  tneane  be  agreed  upon,  is  indictable,  it  fol- 
lows, that  in  an  indictment  for  such  an  offense,  where  the 
means  were  agreed  upon,  it  would  be  anhecesaarj  to  state 
them,  because  they  form  no  part  of  the  offense;  it  is  complete 
without  them.  In  the  one  ease  the  means  could  not  be  set  out; 
in  the  other  it  would  as  certainly  be  unnecessary. 

*The  question  whether  the  common  law  should  be  [225*] 
altered  by  statutory  provision,  restrictiug  indictments 
for  conspiracy  to  defraud  an  individual,  to  cases  where  the  ob- 
ject is  to  commit  an  offense,  or  where  the  means  are  criminal, 
as  has  been  done  in  New  York,  mnst  be  determined  elsewhere. 

Certified  accordingly. 


Lawsok  et  al.  vs.  Hiooins  et  al. 

Cbap.  122,  R.  8.,  does  not  give  a  lien  for  means  and  supplies  fDmiBbed,  or 
for  money  sdvanced,  in  the  building,  fltting  and  furnishing  of  &  vessel, 
The  lien  in  such  case  is  restricted  to  work  done  and  taattriait  fur- 
nished. 

Case  reserved  from  Wayne  Circuit  Court 
Abbott,  for  piaintiSs. 
Van  Dyke  <&  Emmons,  for  defendants. 

By  the  Court,  Whipple,  C.  J.  The  questions  arising  in  thift 
case  were  reserved  by  the  presiding  judge  of  the  Wayne  cii^ 
cuit,  for  the  opinion  of  this  court. 

The  action  is  brongbt  upon  a  bond  given  pursnant  to  the 
thirteenth  section  of  chapter  122,  title  26,  Etevised  Statutes  of 
1846,  which  chapter  provides  the  mode  of  proceeding  "  for  the 
collection  of  demands  against  ships,  boats  and  vessels." 

To  the  declaration  (which  was  filed  aa  the  commencement  of 
the  suit),  the  defendants  interposed  a  demurrer.  In  support 
of  the  demurrer,  it  is  contended  that  the  plaintiffs'  demand, 

NoTK. — See  note  to  Watkins  e.  Atkinson,  3  Mich.  151,  aa  to  liens  on 
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as  set  out  in  the  declaration,  waa  not  a  lien  on  the  boat. 
Whether  this  ground  ia  well  taken,  mnat  depend  apon  the  con- 
straction  of  the  first  sabdiviBion  of  section  1,  which  provides, 
that  "  every  ship,  boat  or  vessel  nsed  in  navigating  the  w&ten 
of  this  state,  shall  be  subjuct  to  a  lien  thereon:  1.  For  ail 
debts  contracted  by  the  master,  owner,  agent  or  con- 
[226*]  signee  thereof,  on  account  *of  supplies /umished  /or 
the  ttse  ofauchahip,  boat  or  vessel,'  on  account  of  work 
done,  or  materials  furnished  by  mechanics,  tradesmen  or  othere, 
in  oraboutthe  building,  repairing,  fitting,  famishing  or  equip- 
ping such  ship,  boat  or  vessel." 

The  substance  of  the  averments  in  the  declaration  is,  that 
the  plaintiff's  furnished  means  and  supplies  and  advanced 
money  on  account  of  said  boat;  which  means,  supplies  and 
money  "  were  used  in  the  building,  fitting  and  furnishing  of 
said  boat." 

The  first  section  gives  a  specific  lien  on  the  ship,  boat  or  ves> 
sel :  I.  For  debts  contracted  by  the  master  on  account  of  mtp- 
pUeBfu/mUKedfoT  the  use  of  such  ship,  hoot  or  vessel.  2. 
On  account  of  work  done  or  materials  furnished  "  in  or  aJ«d 
the  building,  repairing,  fumishiitg  or  equipping  of  »uch  sMp, 
boat  or  vessel  "  It  does  not  contemplate  the  esistence  of  a 
lien  when  the  debt  is  contracted  for  means  and  supplies  far- 
nished,  or  for  money  advanced  in  building,  fitting  or  furnishing 
of  a  ship,  boat  or  vessel.  The  lien  tor  supplies  furnished  can 
only  attach  when  the  ship,  boat  or  vessel  is  actually  builL  If 
furnished  whon  the  ship,  etc.,  is  in  progress  of  construction, 
the  law  does  not  create  alien,  butleavea  the  person  so  furnish- 
ing supplies  to  his  common  law  remedy.  A  lien,  however, 
does  attach  in  favor  of  mechanics,  tradesmen  and  others,  for 
work  done,  or  materials  furnished  "  in  or  about  the  building, 
repairing,  furnishing  or  equipping  a  ship,  boat  or  vessel" 
This  lien  can  only  be  enforced  by  those  who  bestow  labor  or 
furnish  materials;  not  by  those  who  furnish  suppUaa,  means 
or  money. 

The  averment,  therefore,  in  the  declaration,  that  »t^pUas, 
means  and  money  were  furnished,  will  not  supply  the  place  of 
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an  avermeDt  that  materialu  were  famished.  The  -word  ffup- 
pliee,  as  used  iu  the  statute,  has  a  well  defined  meaning,  and 
cannot,  by  anj  fair  construction,  be  so  construed  as  to  include 
maierials  furnished,  etc.  Nor  did  the  statute  intend  to  create 
a  lien  in  favor  of  a  person  who  might  advance  money  to  be 
applied  to  the  construction  of  ships,  boats  or  vessels.  The 
benefit  of  a  lien  is  coutined  exclusively  to  the  mechanic  who 
performs,  and  the  material  vian.  who  provides  the  materials. 
If  the  legislature  bad  intended  to  create  a  lien  in  favor  of  the 
capitalists  who  advanced  money  to  be  used  in  the  construction 
of  ships,  they  would  have  so  declared  iu  clear  and  intelligible 
language. 

Again,  the  averment  that  the  plaintiff  fwmished 
means,  etc.,  is  not  ^equivalent  to  an  averment  that  [227*"] 
materials  were  famiislied,  etc.     Such  an  averment, 
without  explaining  what  those  means  were,  is  entirely  too 
geueral  —  we  can  attach  to  it  no  definite  meaning. 

This  view  of  the  statute  disposes  of  the  case  upon  its  merits, 
and  renders  an  opinion  0:1  the  other  points  raised,  and  which 
go  to  the_/b7v»of  the  declaration,  unnecessary. 

It  must  be  certified  to  the  circuit  court  of  the  county  of 
"Wayne,  as  the  opinion  of  this  court,  that  the  demurrer  filed  in 
tbie  cause  ought  to  be  sustained. 

Certified  accordingly. 


NOBVELL   V8.    McHeNKT. 

The  B.  S.  contain  no  provision  aa  10  judgment  records,  and  repeal  the 
former  law  relative  thereto.  The  flies  aud  journal  entries  of  the  court 
arc  to  be  deemcJ  a  substitute  fnr  such  record,  and  as  coDstllatiog  the 
record  iTseif,  as  weli  in  cases  of  judgmenls  rendered  before  the  repeal 
of  Ibe  late  law,  where  no  record  has  been  made  up,  aa  in  cases  arising 


NoTK.  —  See  note  to  Crane  v.  Hardy,  ante,  p.  56 ;  Prentiss  0.  Holbrook, 
2MicU.  373;  Kenyon  r.  Woodward,  Ifl  id.,  328;  Kenyon  d.  Baker,  16  Id. 
373.  Minutes  of  tbe  Judge  aud  verdict  not  admissible  without  a  record  in 
Illinois.    Guruta  o.  Buelcy,  60  III.  500. 
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Wbere  tbe  files  to  &  cause  have  been  lost,  the  caleDdar  entries  mt^y  be 
given  Id  evidence  tu  show  the  steps  taken  in  the  cause  beroie  Jndg- 

Uader  R.  S.  1838,  the  court  had  poncr  to  make  Rule  II,  adopted  \a  ItMS, 
requiring  defcodauta,  in  suita  cifmmeiiced  liy  filing  a  declnratioD,  lu 
plead  thereto  in  lliirty  days  after  aci'vice  of  a  copy  of  the  dcclaralinn. 

A  court  will  take  notice  of  its  oirn  officers  i  otherwise,  where  tbe  ofiiccr  19 
of  another  court. 

The  omission  of  the  clerk  lo  enter  defendant's  appearance  in  a  cbuk,  i» 
mere  matter  of  form,  which  may  be  amended  by  an  order  nune  pr» 

Erbob  tx)  Wayne  Circuit  Court. 

McHeQry  brought  an  action  of  debt  against  Norvell,  in  the 
cirbuit  court,  on  a  judgment  recovered  by  him  agaJnBt  Kor- 
vell,  in  that  court,  on  the  18th  Jiovember,  1844,  for  $857.43. 
Plea,  nul  tid  record.  On  tbe  trial  McHenry,  after  ehowing 
tbe  files  in  tbe  foi'rner  case  liad  been  mislaid  or  vere 
[228*]  lost,  to  prove  *tbe  judgment,  offfired  in  evidence  the 
journal  entry  of  the  judgment,  tlje  calendar  entries  in 
tbe  cause,  and  a  taxed  bill  of  coats,  which  were  objected  to 
by  defendant,  but  admitted  by  the  court.  Defendant  also  in- 
sisted the  circuit  court  had  no  jurisdiction  of  the  former  cause, 
for  reasons  it  is  unnecessary  to  state  here,  as  they  appear  in 
tbe  opinion  of  tbe  court.  Exceptions  were  taken  to  tbe  ruling 
of  the  court,  and,  judgment  having  been  rendered  in  favor  of 
McHenry,  Norvell  removed  the  cause  to  this  conrt  by  writ  of 
error. 

Davidson,  for  plaintiff  in  error. 

Bishop,  for  defendant  in  error. 

By  the  Court,  Miles,  J.  The  first  error  assigned  is,  that 
the  plaintiff  below  was  permitted  to  give  in  evidence  npon 
tbe  trial,  the  journal  entry  of  the  circuit  court  for  the  county 
of  Wayne,  of  a  judgment  obtained  in  bis  favor  by  default,  for 
want  of  a  plea,  and  upon  assessment  of  bis  damages  by  the 
clerk,  for  tbe  damages  so  assessed  "and  costs  of  suit;"  and 
also  an  original  bill  of  costs  taxed  in  the  cause,  and  the  calen- 
dar entries  of  the  proceedings  therein.  To  tbe  whole  of  this 
evidence  tbe  defendant  below  objected,  but  the  objection  was 
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overruled.  The  proposition  asserted  by  tlie  plaintiff  here  is, 
that  this  being  an  action  of  debt  upon  a  record  of  the  same 
conrt  in  which  the  suit  was  commenced,  and  the  iasue  being 
record  or  no  record,  the  party  must  prove  bis  case  by  a  proper 
and  legal  original  record,  made  ujp  pursuatit  to  the  statute. 

This  cause  was  tried  on  the  16tli  day  of  May,  1848.  Pre- 
viotiB  to  the  adoption  of  the  revision  of  the  laws  of  1S46,  there 
had  for  a  long  time  existed  a  statutory  provision,  that  when- 
ever any  civil  cause  should  be  finally  determined,  the  clerk 
should  in  the  next  vacation  enter  the  warrants  of  attorney, 
writ,  process,  pleadings,  proceedings  and  judgment,  so  as  to 
make  a  complete  record  thereof,  in  a  book  to  be  provided  for 
the  purpose. 

This  provision  was  first  adopted  in  the  general  act  defining 
the  jurisdiction  and  powers,  and  directing  the  pleadings  and 
practice  of  the  supreme  and  county  courts  of  the  territory  of 
Michigan.  Laws  adopted  by  the  governor  and  judges,  316, 
sec  14;  Laws  182T,  p.  124,  sec.  24;  R.  S.  1838,  p.  410,  sec.  10. 

In  1840,  the  Revised  Statutes  of  1838  were  modified 
by  requiring  *and  allowing  the  clerk  to  make  up  a  [229*] 
resord  only  in  case  the  same  was  required  to  be  done 
by  a  party.     Ses.  L.  1840,  p.  183. 

The  revision  of  1846  contains  no  provision  on  the  subject; 
so  that  at  the  time  of  the  trial  there  was  no  statute  requiring 
or  allowing  a  record  to  be  so  made. 

Wliat,  then,  constituted  the  record  proper  to  be  given  in 
evidence  in  this  case? 

There  is  another  statutory  enactment  which  had  its  origin 
at  the  same  period,  from  which  we  date  the  one  just  referred 
to,  and  which  still  continues  upon  our  statute  book.  This 
provision  was  originally  in  these  words:  'Tor  preventing 
errors  in  entering  the  judgments,  orders  and  decrees  of  the 
supreme,  circuit  and  county  courts,  the  judges  and  justices  of 
the  said  courts  respectively,  before  every  adjournment,  shall 
cause  the  minutes  of  their  proceedings  during  the  preceding 
day  to  be  publicly  read  by  the  clerk,  and  corrected  when  neces- 
sary, and  theo  the  same  shall  be  signed  by  the  presiding  judge 
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f  said  court;  which  minutes,  eo  signed,  shuU  be  taken  in  a 
ook  and  carefully  preserved  a7rwng  tfie  records."  This  pro- 
ision  is  in  the  geueral  act  before  referred  to,  and  has  been 
ontinued  in  substantially  the  Eame  terms  to  the  present  daj. 

This  mode  of  perpetuating  judicial  proceedings  is  the  only 
ne  now  existing,  and  by  the  repeal  of  the  statnte,  eeems  to 
ave  been  the  only  one  intended.  Have  we  not,  by  our  eys- 
em  of  jurisprudence,  adopted  this  mode  instead  of  the  com- 
ion  law  mode?  And  if  so,  does  it  not  possess  the  sameiu- 
rinsic  force  as  evidence) 

This  section  of  our  statute  is  copied  verbatim  from  that  of 
thio,  and  it  may  be  useful  to  look  at  some  of  the  cases  de- 
ided  in  that  state  in  which  this  question  has  arisen.  The 
rst  case  is  Harvei/  v.  Brown,  1  Ohio,  129.  There,  the  jour- 
al  entry  of  judgment  was  imperfect,  containing  only  the 
'ords  "judgment,  etc.,"  and  was  so  signed  by  the  judge.  The 
scord,  made  up  in  pursuance  to  a  statute  similar  in  its  pro- 
isions  to  our  former  statute,  was  perfect,  and  a  transcript 
■as  rcLuruwi  upon  writ  of  error,  together  with  a  copy  of  the 
efeetive  entry.  The  court  refused  to  allow  the  plaintiff  in 
tror  to  assign  errors  upon  the  journal  entry,  for  the  reason 
liat  the  writ  of  error  must  be  returned  with  a  transcript  of 
lie  record  required  by  the  statute.  The  court  took  that  occa- 
sion to  declare  their  opinion  that  the  correct  course 
230*]  was  to  *niake  the  entries  in  the  daily  minutes  of  the 
coui't  witli  the  same  technical  precision  as  is  required 
a  the  complete  record  made  up  in  vacation.  It  may  be  said 
f  this  case,  that  the  distinction  taken  by  the  court  between 
he  minutes  of  the  court  and  the  record  required  by  the  stat- 
te,  is  founded  upon  that  statute. 

In  Young  v.  Buckingham,  5  Ohio,  488,  an  objection  was 
aken  to  the  introduction  of  the  minutes  of  the  court  of  coni- 
lon  pleas  as  evidence,  because  no  complete  record  bad  been 
jade.  The  slAtute  in  that  state  rektive  to  laying  out  and 
Btablishing  roads  requires  the  commissioners  to  cause  the 
eport,  survey  and  plat  to  be  recorded,  and  declares  that,  from 
henceforth,  the  road  shall  be  considered  a  public  highway; 
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and  the  conrt  were  called  npon  to  determine  the  question, 
whether  the  original  report,  with  the  minutes  of  the  commie- 
Bioners,  were  admisBiJ}le  evidence  to  show  the  establiehmeDt 
of  a  road,  or  whether  the  record  made  the  public  highway. 
The  conrt  say  the  minutes  form  no  part  of  the  record,  but 
contain  the  materials  from  which  the  record  is  to  be  made, 
and  that  all  being  done  to  authorize  the  recording  officer  to 
record,  it  should  in  law  be  considered  as  recorded,  though  the 
manual  labor  of  recording  in  the  book  had  not  been  per- 
formed. 

This  principle  was  also  asserted  in  4  Ohio,  83.  In  The 
State  V.  Dawson  tfe  Traoy,  6  Ohio,  110,  the  action  was  debt 
upon  a  recognizance.  The  plea  was  nul  tiel  record,  and  one 
question  raised  was,  whether  the  recognizance  taken  in  open 
court  was  a  record.  The  conrt  say  that  the  orders  and  decrees 
and  the  minutes  of  the  proceedings  of  the  court  of  common 
pleae,  in  those  cases  in  which  no  final  record  is  mads,  or  is 
required  to  be  made,  are  legal  evidence  and  matter  of  record, 
if  the  court  was  in  the  exercise  of  its  legitimate  power  and 
authority,  and  that  the  recognizance  being  a  proceeding  of  the 
court  authorized  by  law,  required  to  be  Journalized  and  actu- 
ally entered  in  the  minutes  of  a  court  of  record,  is  a  matter 
of  record  on  which  a  scire  facias  would  lie. 

Although  the  journal  is  open  to  correction  during  the  whole 
of  the  terra  in  which  the  entries  are  made,  yet  no  amendment, 
except  in  mere  matter  of  form,  can  be  made,  at  a  subsequent 
term.  Torlet  v.  Coffin,  6  Ohio,  34  and  80.  Clerical  errors  of 
the  clerk,  and  none  others,  can  be  amended  in  criminal  cases. 
Id.  435,  In  the  case  of  Mamey  v.  Brown,  and  that 
of  The  State  v.  Dawson  dc  Tracy,  the  question  *arose  [231*] 
directly  upon  a  plea  of  nul  tiel  record;  in  the  others 
referred  to,  it  came  up  collaterally.  From  an  examination  of 
these  cases,  we  may  safely  infer  that,  but  for  the  statute  re- 
quiring a  record  to  be  made  by  transcribing  the  files  and  the 
necessary  journal  entries,  those  files  and  entries  would  be 
held  a  substitute  for  the  common  law  record,  and  treated  as 
each. 


^32  CASES  IN  THE  SUPREME  COURT. 

Norrell  vi.  McHenry. 

In  PennsylvaDia,  the  docket  entries,  as  they  are  calleil,  are 
Teated  as  the  original  record.  14  Serg.  &  Raw.  15C.  In  Un- 
iegraff  v.  PerTy^  4  Penn.  St.  293,  is  a  form  of  a  docI{:et  entr}-  of 
I  judgment  coDtessed  upon  a  note  and  warrant  o£  attorncj. 
[t  is  iu  v&ry  brief  terms,  and  contains  little  of  the  formaliiy 
)f  a  common  !a\!/  record. 

In  New  York,  the  proceedings  in  a  cause  are  contained  in 
;he  files  and  minutes  of  the  court,  until  after  the  rule  for  jiidg- 
nent  becomes  absolute,  when  a  formal  record  is  made  op  bj 
he  attorney  tor  the  successful  party;  and  though  made  after 
he  cause  is  fully  determined,  yet,  in  imitation  of  the  common 
aw  record,  the  entries  appear  to  have  been  made  from  time 
o  time,  as  the  cause  was  progressing.  Until  this  record  is 
.igned  by  the  premier  oiEcer  and  filed,  no  execution  can  be  had 
ipon  the  judgment. 

Our  practice  is  difierent,  and  may  be  said  to  be  nearer  the 
.Qcient  practice  at  common  law.  After  issue  is  joined,  or  de- 
anlt  ie  due,  when  the  cause  comes  under  the  immediate  do- 
ice  of  the  court,  all  proceedings  are  bad  in  open  court,  and 
re  entered  in  a  formal  manner  upon  a  daily  journal  of  its 
iroeeedings;  which  is  read  over,  corrected  if  necessary,  and 
igned  by  the  judge  who  holds  the  court. 

If  any  issue  of  fact  is  tried  by  a  jury,  their  verdict  is  en- 
ered  upon  the  record,  in  a  form  almost  identical  with  that  at 
ommon  law.  So  of  the  judgment,  wliich  is  perfect  as  soon 
18  signed,  and  the  party  recovering  may  proceed  immediately 
o  tax  his  costs,  and  after  a  lapse  of  twenty-four  hours  from 
igning  the  judgment,  is  entitled  to  execution.     These  entries 

0  not,  however,  contain  a  perfect  history  of  all  the  material 
Toceedings  in  a  cause.     For  the  evidence  of  the  steps  taken 

1  the  cause  anterior  to  the  issue  or  the  default,  we  must  loolc 
3  the  files  of  the  court.  The  process  and  pleading  are  all  re- 
nired  to  be  iiled,  though  not  to  be  transcribed. 

In  the  case  in  13  Conn.  213,  referred  to  by  the  plaintiff's 

counsel,  the  writ  and  declaration  on  file  are  treated  as 

332*]  a  part  of  the  record ;  *the  objection  was,  that  the  bri^ 

miuutes  of  the  justice,  of  what  transpired  after  the  ro- 
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turn  of  the  procesa,  were  not  sufficient  in  form  to  constitute 
a  record. 

I  am  aware  of  the  objection  to  this  mode  of  preserving  a 
record,  and  the  danger  fi-om  loss  or  abstraction  of  the  files,  and 
could  well  hope  that  some  other  more  desirable  mode  shonld 
be  provided  by  the  legislature.  Bnt  with  the  policy  of  the 
modification  of  the  statute,  and  of  its  final  repeal,  either  on 
account  of  its  abuse,  in  increasing  the  expenses  of  a  snit,  or 
for  any  other  reason,  we  have  nothing  to  do.  Our  duty  is  be- 
gun and  ended  when  we  shall  have  answered  the  inquiry  pro- 
posed to  ourselves,  "What  now  constitutes  a  judgment  record 
in  this  state? 

In  view,  then,  of  the  system  established  by  our  statutes,  and 
the  practice  of  our  courts,  we  think  the  only  rational  and  safe 
conclusion  is,  that  a  common  law  record  is  not  necessary;  and 
in  the  absence  of  any  statute,  and  where  no  record  has  been 
made  while  it  existed,  the  files  and  journal  entries  before  re- 
ferred to,  are  to  be  deemed  a  substitute  for  such  record,  and 
to  constitute  the  record  itself. 

Upon  the  argument,  it  was  suggested,  a  difficulty  would  ex- 
iet  in  exemplifying  such  a  record.  I  confess  I  cannot  dis- 
cover any,  so  long  as  the  record  exists.  All  the  necessary  pa- 
pers and  entries  are  in  the  office  of  the  clei'k  of  the  same  court 
in  which  the  suit  was  prosecuted  from  its  commencement  to 
its  conclusion,  and  can  be  as  easily  transcribed  for  this  par- 
.  pose  as  they  could  be  for  the  purpose  of  making  up  the  record 
formerly  required  by  the  statute. 

One  object  of  a  transcript  by  way  of  record  would  be,  to 
guard  against  loss  by  multiplying  copies;  and  its  necessity 
was  apparent  in  this  case,  where,  from  loss  of  the  files,  a  re- 
sort to  the  calendar  entries  became  necessary  to  show  the  steps 
taken  in  the  case  before  judgment. 

It  appeared  from  the  evidence  thus  produced,  that  the  origi- 
nal suit  in  which  the  judgment  was  recovered  was  commenced 
by  declaration;  and  it  was  insisted  upon  the  trial,  that  the 
circuit  court  never  acquired  jurisdiction  of  the  person  of  the 
defendant  in  that  suit,  and  that  the  proceeding  was  therefore 


183         CASES  IN  THE  SUPREME  COURT. 

Norvell  tb.  McHeniy. 

oid.  This  objection  is  based  upon  the  ground,  first,  that  rule 
1  of  the  circuit  court,  reqairing  the  defendant  to  plead  within 
hirty  days  after  service  of  tlie  declaration,  waa  never  in  fact 
dopted,  and  if  adopted,  that  itwas  in  conflict  with  the  statnte; 
and,  Becondly,  that  the  affidavit  of  service  of  the  copy 
233*]  of  declaration  *and  notice  of  rule  to  plead  was  defec- 
tive, in  not  stating  the  time  when,  and  the  place  where, 
he  same  were  served,  and  that  the  authority  of  the  officer 
aking  the  same  did  not  appear.  It  appeared  the  declaration 
ras  £ied  on  the  28th  day  of  June;  that  default  for  want  of  a 
lea  was  afterwards  entered ;  and  that  judgment  was  perfected 
t  the  November  term  following. 

It  may  have  been  the  intention  of  the  legislature  to  pat 
his  mode  of  beginning  snits  upon  the  same  footing  with  that 
f  commencing  by  original  writ;  and  if  we  were  now  for  the 
irst  time  to  give  a  construction  to  the  act,  we  might  so  hold. 
Jut  it  may  be  said,  the  statute  coutemplates  the  action  of  the 
ourt  in  fixing  the  time  to  plead,  by  rule;  and  such  seems  to 
lave  been  the  view  taken  of  it  by  this  court,  in  adopting  rule 
1,  in  1839,  which  provided  specially  that,  in  suits  thus  com- 
Qenced,  the  defendant  should  have  the  same  time  to  plead 
ubsequent  to  the  next  succeeding  term  after  filing  the  declara- 
ion,  as  is  provided  by  the  rule  next  preceding,  in  cases  com- 
aenced  by  original  writs. 

Rule  No.  11,  of  1843,  is  a  mere  amendment  of  that  of  1639, 
ubstitnting  thirty  day*  after  service,  instead  of  ninety  days 
fter  the  first  day  of  the  next  succeeding  term.  The  length 
I  time  is  the  only  difierence;  and  the  court  having  constrned 
he  statute  as  giving  them  the  power  to  make  the  first  rule, 
oust  necessarily  be  authorized  to  make  the  latter.  This 
mended  rule  was  published  in  the  new  edition  of  the  rules  of 
843,  with  the  additional  roles  then  adopted.  The  omiEsion 
ly  the  clerk  to  record  the  amendment  furnishes  very  slight 
vidence  that  it  was  not  adopted,  when  opposed  by  the  lon^ 
cquiescence  of  the  court  and  bar  in  the  correctness  of  tli<; 
mendment  as  published. 

The  afiidavit  of  service  of  declaration,  etc.,  which  was  ghc:\ 
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in  evidence  by  the  defendant  below,  was  sworn  to,  as  appears 
from  the  jurat,  on  the  31  st  day  of  July,  1844,  and  states  the 
service  to  have  been  made  "  on  the  28th  day  of  June  lastpasV^ 

Ilere  the  jurat  is  an  essential  part  of  the  affidavit,  as  with- 
out it  the  fact  of  the  time  of  service  would  be  unintelligible. 
4  Wendell,  283.  Taken  together,  they  show  when  the  service 
was  made.  The  affidavit  was  taken  in  a  cause  in  the  circuit 
court  for  the  county  of  "Wayne,  and  before  the  deputy  clerk. 
The  court  will  take  notice  of  its  own  officers;  otherwise,  where 
the  officer  is  of  another  court,  or  a  commissioner.  3  Caines, 
128. 

*The  statute  requires  a  personal  service,  but  does  [234*] 
not  state  where  the  service  shall  be  made.  It  may  be 
made  by  the  sheriff;  in  such  case  his  return  may  show  a  com- 
pliance with  the  statute  in  making  a  personal  service;  and  I 
apprehend,  if  a  return  to  that  effect  is  made  by  him,  the  legal 
intendment  must  be,  that  he  properly  discharged  his  duty  by 
making  service  within  his  county. 

The  statute  authorizing  service  to  be  made  by  any  disinter- 
ested and  credible  person  must  be  construed  as  ginng  to  such 
person  powers  equal  at  least  to  those  possessed  by  the  sheriff 
for  the  same  pnrpose.  In  the  one  case  the  evidence  of  service 
is  contained  in  the  official  return  of  the  officer;  in  the  other, 
an  affidavit  is  required,  and  such  affidavit  of  the  personal  ser- 
vice must  be  deemed  sufficient  to  entitle  the  court  to  proceed 
as  in  case  of  the  return  of  a  summons.  Bev.  Stat.  1838,  p. 
419,  sec.  10. 

Upon  filing  this  affidavit,  the  statute  requires  the  clerk  to 
enter  the  defendant's  appearance.  If  this  is  neglected,  it  is  a 
mere  matter  of  form,  which  may  be  amended  by  an  order 
nv/ncpro  tunc. 

There  being,  then,  no  error  found  in  the  record  or  proceed- 
ings of  the  circuit  court,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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A  plea  ia  abatement  lo  an  indiclment,  that  slates  Beveral  diatlact  hcta 
having  no  relallun  to  or  dependence  Upon  each  other,  ia  bad  far  du- 
plicity. 

A  plL'a  in  nbatcinent  should  be  certain  to  eTery  intent,  and  conclude  bj 
praying  judgment  orthe  indiclment  and  that  it  may  be  quashed,  aad 
must  be  verified  by  aflidnTil. 

Where  the  grand  Jury  have  finished  their  business  aod  been  dismissed  be- 
fore tlie  adjournment  of  the  court  without  day,  they  may  be  resum- 
moned at  auy  time  during  the  term,  to  inquire  into  aa  offense  com- 
milted  EUhacquent  lo  tlieir  discharge;  and  grand  Jurors  who  were 
originally  summoned,  but  did  not  appear  and  act  willi  their 

[23S*]  fellows  before  (hey  were  dismissed,  may  be  resummoned,  and  *od 
appearing  and  beinir  sworn  and  impaneled,  may  act  with 
tlicm  on  Ibcir  second  convoca'tion. 

A  grand  Juror  nho  appears  after  the  Jury  have  been  sworn  and  receired 
the  charge  of  the  court  may  or  may  not  be  sworn,  in  the  discretion  of 
the  court,  where  there  are  enough  grand  Jurors  without  him. 

It  is  not  error  for  the  court,  afler  the  Jury  have  retired  to  consult  of  their 
verdict,  to  permit  them  on  their  request,  to  have  (he  revised  ststaies 
in  their  room,  although  the  same  is  objected  to  by  the  prisoner's  conn- 
sel. 

Note. — The  right  generonely  allowed  the  prisoner  in  this  case  to'plnd 
in  abatement  the  disqualiflcation  of  certain  grand  Jurors  bas  not  iieen  in- 
variably granted.  In  Massachusetts  (Ckini.  c.  Smith,  9  Mass.  lOTJ;  see 
also,  however,  Com.c.  Parker,  SPiclc.  5S3;  the  objection  must  be  made  by 
challenge  to  the  array  before  indictment.  In  New  Tori:  it  cannot  be 
raised  bj  objection  on  the  trial,  but  apparently  may  by  challenge  (o  the 
array  if  not  by  plea  in  abatement.  People  v.  Jewett,  8  Wend.  314 ;  People 
V.  Griffln,  3  Barb.  427,  In  New  Jersey  it  is  denied,  State  o.  Rickey,  5 
Halsl,  88.  In  Alabama  it  waa  first  denied,  Boyington  d.  Slate,  2  Porter 
1(KI,  and  afterwards  permitted,  State  o.  Middleton,  G  id.  484;  State  e,  Begar, 
7  id.  167;  Stale  v.  Clarissa,  II  Ala.  57.  It  Is  sanctioned  in  Virginia,  Com. 
e,  Cherry,2  Va.Ch.  20;  Com. e.SL  Clair,  1  GraL  686;  Ohio,  Doyle  «. State, 
IT  Ohio  232;  and  in  Maine,  Tennessee  Texas,  Mississippi,  North  Camlins 
and  England.    See  cases  cited  In  Wharton's  Am.  Grim.  Law,  g  473  sod 

For  pleas  in  abalemenl  held  bad  forwantof  certaintf,  see  Com. «.  Thomp- 
son, 4  Iieigb.  667;  (which  alleged  that  the  grand  Juror  requested  the  sheriS 
to  put  him  on  the  panel.,bul  did  not  allege  that  it  was  done  corrnpdj); 
also  State  v.  Newer,  7  Blackf.  (Ind.J  807 ;  see  also  O'Connell  v,  Bes,  11  CL 
and  Fin.  159;  9  Jnr.  25. 
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Ebbob  to  Oakland  Circuit  Court.     Indictment  for  murder. 

T.  J.  Drake,  for  Findley. 

Stevens,  Prosecuting  Attorney,  for  the  people. 

By  the  Covrt,  Mundy,  J.  On  the  8th  day  of  January,  1848, 
it  being  an  adjourned  day  of  the  September  term,  1847,  of 
the  circuit  court  for  the  county  of  Oakland,  Findley,  the 
plaintiff  in  error,  was  indicted  for  the  murder  of  Simpson 
Buck.  Upon  his  arraignment,  he  pleaded  not  guilty;  but  was 
afterwards  permitted  to  withdraw  that  plea;  whereupon  he 
put  in  the  following  plea  in  abatement:  "  And  the  said  John 
Findley  comes,  etc.,  and  says,  that  the  said  bill  of  indictment 
ought  not  to  be  had  or  further  prosecuted  against  the  said 
John  Findley,  because  the  said  bill  of  indictment  was  not 
found  by  the  grand  jury  inquiring  in  and  for  the  body  of  the 
county  of  Oakland,  at  the  September  term  of  the  circuit  court 
for  said  county,  in  the  year  A.  D.  1847;  but  that  the  said  bill 
of  indictment  was  found  by  a  body  of  men  claiming  to  be  the 
grand  jurors  of  the  people  of  the  state  of  Michigan,  inquiring- 
in  and  for  the  body  of  said  county,  on  the  8th  day  of  January, 
A.  D.  1848;  and  that  on  the  said  8th  day  of  January,  A.  D. 
184:8,  after  the  said  body  of  men  were  sworn  and  charged  by 
the  court,  and  were  retiring,  one  Henry  Barber,  who  was  of 
and  belonged  to  the  grand  jurors  of  the  people  of  the  state  of 
Michigan,  inquiring  in  and  for  the  body  of  the  county  of  Oak- 
land aforesaid,  appeared  in  said  circuit  court  and  desired  to  be 
assembled  and  convened  with  the  said  body  of  men,  who  found 
the  said  bill  of  indictment,  before  the  said  body  of  men  had 
retired  to  consult  upon  the  said  bill;  and  the  said  Henry  Barber 
was,  on  the  said  8th  day  of  January,  1848,  and  before  the  find- 
ing of  the  said  bill,  rejected  and  prohibited  by  the  said 
circuit  court,  with*out  any  legal  or  justifiable  cause,  [236*] 
from  assembling  or  convening  with  the  said  body  of 
men,  claiming  to  be  grand  jurors  as  aforesaid,  and  by  whom 
the  said  bill  of  indictment  was  found ;  and  this  the  said  John 
Findley  is  ready  to  verify,  etc.  And  the  said  John  Findley 
further  saith,  that  the  said  bill  of  indictment  ought  not  to  be 
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lad  or  farther  prosecuted  against  him,  the  Baid  John  Findlej, 
lecaase  the  said  bill  of  indictment  was  found  against  him,  the 
aid  John  Findley,  by  a  body  of  men  claiming  to  be  the  grand 
arors  of  the  people  of  the  state  of  Michigao,  inquiring  in  and 
or  the  body  of  the  county  of  Oakland,  at  the  September  tenn 
f  the  circuit  court  for  the  said  county,  in  the  year  A.  D.  1847, 
f  and  among  which  eaid  body  of  men  was  one  William  B. 
libbard  and  one  Peter  Richardson,  who  had  been  originally 
rawn  and  summoned  as  grand  jurors,  add  who  were  not 
worn  as  such,  which  said  William  B.  Hibbard  and  the  said 
*eter  Richardson  were  not  of  and  did  not  belong  to  the  grand 
nrors  of  the  people  of  the  state  of  Michigan,  inquiring  in  and 
3r  the  body  of  the  county  of  Oakland,  at  the  September  term 
t  Baid  circuit  court  for  the  year  A.  B.  1347;  and  this  the  said 
ohn  Findley  is  ready  to  verify," 

This  plea  upon  demurrer  was  adjudged  to  be  bad.  It  was 
bviously  bad  en  several  grounds.  1.  On  the  ground  of  dn- 
licity:  it  states  several  distinct  facts,  having  no  relation  to 
r  dependence  upon  each  other —  as,  that  Henry  Barber  was 
nproperly  rejected  by  the  court  from  serving  npon  the  grand 
iry,  and  that  Hibbard  and  Richardson  were  improperly  ira- 
aneled  upon  that  jury.  There  is  also  a  great  disregard  of 
recision  and  accuracy,  if  there  is  not  a  repugnancy  in  its 
^tements.  A  plea  in  abatement  should  be  certain  to  every 
itent,  and  be  pleaded  without  any  repugnancy.  1  ChiL  PI. 
92.  It  should  also  have  a  proper  conclusion,  praying  judg- 
lent  of  the  indictment  and  that  it  may  be  gnashed,  1  Chit 
rim.  L.  449.    It  is  said  in  1  Chit.  PI.  496,  "  great  accuracy 

necessary  in  the  form  of  all  pleas  in  abatement,  as  well  in 
le  cormnencevient  as  in  the  conclusion,  for  it  is  said,  they 
nke  the  plea."  A  plea  which  concluded  with  praying  judg- 
lent '  if '  (instead  of  '  of ')  the  plaintiff's  bill,  was  held  bad 
1  demurrer,  though  the  words  '  and  that  the  ?ame  may  be 
jashed,'  were  also  added. 

To  this  plea  there  is  no  prayer  of  judgment.  The  plea  is 
)t  verified  by  afBdavit.  Section  33,  chapter  164,  of  the  re- 
sed    statutes    provides,  that   "no   plea   in    abatement,  or 
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Other  dilatory  plea  to  the  in*dictment,  shall  be  re-  [237*] 
ceived  by  any  court,  unless  the  party  offering  such 
plea  shall  prove  the  truth  thereof  by  affidavit,  or  by  some 
other  evidence."    Without  such  proof,  it  is  no  plea  —  a  mere 
nullity.     3  Burr.  1617;  2  Stra.  1161;  2  Barn.  &  Cress.  618. 

But  we  are  all  of  opinion  that  the  grand  jury  was  properly 
constituted.  These  are  the  facts  of  the  case:  the  grand  jurors 
summoned  at  the  September  term,  having  finished  the  busi- 
ness before  them,  were  dismissed  by  the  court;  afterwards^ 
and  before  the  adjournment  of  the  court  for  the  term,  the 
crime  for  which  the  defendant  was  indicted  was  committed. 
At  the  common  law,  it  would  have  been  competent  for  the 
court  to  have  commanded  another  grand  juror  to  be  sum- 
moned and  sworn.  2  Hale,  166;  1  Chit.  Crim.  L.  314.  Our 
Revised  Statutes,  sec.  11,  ch.  164,  provide,  that "  when  the  grand 
jury  attending  any  court  shall  have  been  dismissed  before  the 
court  is  adjourned  without  day,  they  may  be  summoned  to 
attend  again,  in  the  same  term,  at  such  time  as  the  court  shall 
direct,  and  for  the  dispatch  of  any  business  that  may  come 
before  them." 

Hibbard  and  Bichardsou,  though  belonging  upon  the  list 

of  grand  jurors  drawn  and  summoned  to  attend  the  September 

term  of  court,  for  some  reason,  and  it  matters  not  what,  were 

not  at  the  commencement  of  the  term  sworn  and  impaneled; 

when  the  event  had  occurred  which  made  proper  the  convoca- 

tion  a  second  time  of  the  grand  jury,  they,  with  the  others 

named  in  the  grand  jury  list,  were  summoned,  and  appearing 

were  sworn,  and  with  the  others  impaneled.    We  do  not  see 

upon  what  principle  it  can  be  said  that  these  two  persons  were 

not  qualified  grand  jurors,  probi  et  legalea  homines.    It  is 

said  that  they  were  not  sworn  at  the  commencement  of  the 

term ;  and  though  grand  jurors,  that  they  did  not  belong  to  the 

grand  jury  inquiring  in  and  for  the  body  of  the  county  of 

Oakland.     If  they  had  not  been  dismissed  for  the  term,  it 

would  have  been  competent  for  the  court  at  any  time  before 

the  panel  had  been  dismissed,  upon  their  coming  into  court, 

to  have  sworn  them,  and  sent  them  to  their  fellows.     It  has 
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been  very  usual  to  do  this  when  delinquent  jurore  have  come 
in  on  the  same  day,  after  the  jury  have  been  sworn  and 
charged.  If  it  may  be  done  that  day,  it  may  be  done  at  any 
time  during  the  eession  of  the  grand  jury.  It  is  a  matter 
entirely  in  the  discretion  of  the  court;  and  circumstances, 
as  the  absence  of  a  part  of  those  impaneled,  from  eick- 
[238*]  *ness  or  other  cause,  might  make  its  exercise  very 
proper.  There  are  in  the  statute  no  worda  of  limita- 
tion, confining  the  jurors  to  be  reassembled,  to  those  only 
who  had  at  first  been  sworn,  and  performed  the  duties  of  grand 
jurors,  by  inquiring  in  and  for  the  body  of  the  county,  into 
the  crimes  and  misdemeanors  committed  therein. 

Barber,  who  had  been  roBumnioncd  with  the  others,  did  not 
appear  until  after  the  jury  had  been  sworn  and  received  the 
charge  of  the  court;  and,  as  is  very  frequently  the  case,  tliere 
being  enough  without  him,  he  was  not  sworn.  This  we  con- 
sider to  be  a  matter  of  discretion  with  tlie  court,  and,  as  we 
have  already  said,  a  usual  practice,  not  only  in  this  country, 
but  in  England.     1  Chit.  Crim.  L.  313. 

After  the  petit  jury  had  received  the  charge  of  the  court 
and  retired  to  consider  of  their  verdict,  they  sent  for,  and 
were  permitted  by  the  court,  against  the  wishes  of  the  defend- 
ant, to  have  in  their  room  a  copy  of  the  revised  statutes.  For 
this  reason  a  new  trial  was  moved  for,  and  by  the  court  de- 
nied; and  this  matter  coming  up,  upon  a  bill  of  exceptions,  is 
assigned  for  error. 

In  the  sending  for  and  receiving  of  this  book,  the  jury 
were  guilty  of  no  misbehavior;  and  it  is  difficult  to  conceive 
how  any  use  which  they  may  have  made  of  it  could  have  in- 
jured the  defendant.  In  the  application  of  the  law  as  given 
in  charge  to  them  by  the  court,  the  statute  book,  defining  as 
it  does  the  ofiense,  and  declaring  it  murder  in  the  first  or 
second  degree,  accordiug  to  the  mode  and  the  circumstances 
of  its  perpetration,  may  have  been  to  them  a  just  and  useful 
guide;  the  more  so  as  it  was  their  duty  to  ascertain,  in  their 
verdict,  whether  it  be  murder  of  the  first  or  second  degree. 

If  the  jury,  without  the  knowledge  or  approbation  of  the 
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court,  had  procured  this  book,  it  would  uot,  we  think,  be  a 
sufficient  cause  for  setting  aside  the  verdict.  Juries  may, 
without  the  assent  of  the  parties,  take  with  them  into  their 
room  papers  under  seal  which  have  been  read  in  evidence; 
other  papers  and  books  which  have  been  given  in  evidence, 
they  have  no  right  to  take;  but  if  they  do  take  them,  though 
it  may  be  misbehavior  in  them,  it  will  not  set  aside  the  ver- 
dict.    Co.  Lit.  227  b. 

In  the  case  of  The  CommonAJoealth  v.  Jenkins^  Thatcher's 
Crim.  Cas.  108,  it  was  held,  that  where  the  officer  in  attend- 
ance delivered  to  the  jury  at  their  request,  without  ap- 
plication to  the  court,  after  they  had  ^retired  to  consult  [239*] 
upon  a  verdict,  a  volume  of  the  laws  of  the  state,  con- 
taining the  act  upon  which  the  indictment  was  founded,  which 
act  had  been  commented  upon  by  the  counsel  and  court,  that 
this  was  not  a  sufficient  ground  for  a  new  trial. 

In  another  case,  7  Mo.  607,  it  is  said  that  a  jury  ought  not 
to  be  permitted  to  carry  out  law  books  with  them,  unless  for 
the  sake  of  referring  to  the  law  as  stated  in  the  paragraph 
marked  out  for  them.  Hardy  v.  State,  While  we  think 
there  was  no  error  in  this  case,  in  the  permission  given  by  the 
court,  that  the  jury  might  have  a  copy  of  the  revised  stat- 
utes, we  are  fully  satisfied  that  the  view  taken  of  this  matter 
by  Lord  Tenterden,  3  Carr.  and  Payne,  310,  is  the  correct 
one,  and  ought  to  be  followed.  After  his  lordship  had 
summed  up  the  case,  and  the  jury  had  retired,  they  sent  a 
message  to  his  lordship,  desiring  to  have  Selwyn's  Law  of 
Nisi  Prius  sent  them.  His  lordship,  altliough  both  parties 
consented,  said,  the  regular  way  is  for  the  jury  to  come  into 
court,  and  receive  the  law  from  the  court,  and  for  the  sake  of 
precedent,  that  course  should  be  adopted  now. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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The  general  issue  caaoot  be  pleaded  in  K  cbom  in  the  conntf  court,  or  la 
Ibe  circuit  court,  ooder  tbe  act  to  regulate  ftud  deflue  the  jnrladietioit 
of  the  clrcalt  and  county  courts.  Sess.  L.  1848,  p.  236.  The  pleadiiigi 
in  both  courts  must  conform  to  the  provlslona  of  chapter  92,  B.  8. 

A  plea  wilhin  the  meauing  of  sec.  17,  ch.  92,  R.  B,  is  aimply  a  italement 
of  the  groundsofdereoBe,  without  regard  to  the  form  of  atating  them; 
Slid  yet  they  should  be  alalcd  with  such  certainty  bb  to  enable  the  op- 
posite parly  to  understand  dcliDiiely  upon  what  the  defendant  relin  aa 
hia  defense. 

Case  reserved  from  Lenawee  Circuit  Court 
Tiffany,  for  plaiutilf. 
[240*]       *£eaman  and  Vooltiy,  for  defendant. 

By  the  Court,  Wisg,  J.  Tliis  ia  a  motion  made  to  set 
aside  a  default  entered  in  the  circuit  court  for  the  county 
of  Lenawee,  and  the  questions  arising  upon  the  motiou  were 
reserved  by  the  circuit  judge  for  the  opinion  of  this  court 
thereon. 

The  motion  is  made  under  the  provisions  of  rule  6  of  addi- 
tional rules  for  the  circuit  courts,  adopted  May  4,  lb48.  The 
rule  is  as  follows:  " The  defendant's  default  being  duly  en- 
tered, the  plaintiff  shall  not  be  bound  afterwards  to  accept  a 
plea  unless  the  defendant,  as  soon  as  he  shall  know  that  a  de- 
fault has  been  entered,  shall  plead  issuably;  which  plea  shall 
be  in  the  manner,  and  verified  by  affidavit,  according  to  the 
provisions  of  chapter  02  of  the  revised  statutes  of  1846." 

This  rule  appeared  to  be  necessary,  and  was  adopted  in  ref- 

NoTK.— Ilisanearly  nniTeraal  rule  of  practice,  whether  embodied  in 
codes,  statutes,  rules  of  practice  or  decisions,  that  no  Judgment  by  default, 
regularly  taken,  shull  be  opened  nr  set  aside  by  the  c«urt  uuleaa  the  de- 
fendnnt  flies  an  iEisunblc  iind  gnod  plea,  i.  e.,  one  not  demurrable  for  want 
of  aubslnncc,  and  swears  lo  ils  truth  Ue  must  show  facta  eonstitutiag  a 
good  defense,  and  his  haWet  that  tbey  arc  true,  Stockton  e.  Williams, 
Har.  Ch.241;  Bmith  «.  Saginaw  Bank,  id. 436;  Bank  of  Michigan  c.  Wil- 
liams, id.  210;  Mason  e.  McNamara,  67  III,,  a?!.  Proper  to  require  de- 
fendant to  disclose  the  nature  of  hia  defensu,  Wilder  r.  Arwedson,  80  id- 
4S5;  Powell  ct  al.  v.  Gement,  78  id.  2& 
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^rence  to  the  fifth  section  of  an  act  to  regulate  and  define  the 
jurisdiction  of  the  circuit  and  county  courts,  approved  April 
3, 1848,  Sess.  L.  1848,  p.  263.  By  this  law  it  was  enacted,  in 
substance,  that  where  in  civil  actions  the  plaintiffs  demand 
was  such  that  he  could  do  so,  he  might,  at  his  election,  com- 
mence suit  in  the  circuit  court;  but  if  he  did  so,  his  suit 
should  be  commenced  and  prosecuted  in  the  same  manner,  and 
all  the  proceedings  should  be  the  same,  as  if  it  had  been  com^ 
menced  and  prosecuted  in  the  county  court,  so  far  as  the  same 
«liall  be  practicable. 

The  validity  of  the  rule  is  not  called  in  question.  It  wiU 
be  conceded  that  it  is  practicable  for  a  defendant  to  plead,  so 
far  as  concerns  the  form,  in  the  manner  designated  by  the 
seventeenth  section  of  chapter  92.  In  this  case,  defendant 
made  default  in  pleading.  The  statute  did  not  provide  for 
such  a  case,  and  the  rule  was  intended  to  provide  for  the  diffi- 
culty, and  the  question  raised  is,  whether  the  plea,  in  form 
and  substance,  conforms  to  the  requirements  of  the  rule  and 
the  law.  The  revised  statutes  of  1846,  chapter  99,  section  22, 
enacted  that  no  special  plea  in  bar  should  be  pleaded  in  any 
civil  action  hereafter  to  be  commenced;  but  all  matters  of  de- 
fense to  any  such  action  might  be  given  in  evidence  under  the 
general  issue.  The  defendant  appears  to  have  intended  to 
frame  his  plea  and  notice  under  this  provision  of  the  revised 
statutes,  since  he  has  plead  the  general  issue  and  set  out  his 
grounds  of  defense  in  a  notice,  to  which  is  added  an  affidavit. 
In  this  I  think  he  has  misapprehended  the  effect  of  the  law  of 
1848,  by  which  the  section  last  cited  is,  in  effect,  mod- 
ified, if  not  repealed.  The  defend*ant  appears  to  have  [241*] 
•considered  the  rule  as  pointing  to  an  issuable  plea  as 
understood  at  common  law;  and,  as  by  section  22  of  chapter 
99,  he  was  prohibited  from  pleading  specially,  and  was  only 
permitted  to  plead  the  general  issue  with  notice,  he  adopted 
that  form  of  pleading  to  satisfy  the  rule.  But  looking  at  the 
act  of  1848,  and  considering  its  object  and  intent,  I  am  satis- 
fied the  plea  should  have  been  made  in  conformity  to  the  sev- 
enteenth section  of  chapter  92.    It  would  then  have  been  an 
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issuable  plea,  as  distinguislied  troni  the  pleas  authorized  to  ba 
plead  hy  section  19  of  the  same  chapter,  which,  under  the  rale, 
could  not  have  been  plead  after  default.  If  I  am  correct  in 
this  view,  the  general  issue  cannot  be  plead  in  a  cause  in  the 
county  court,  or  in  the  circuit  court,  since  the  passage  oE  the 
law  of  1848;  but  the  pleadings  must  conform  to  the  provia- 
iooB  ot  chapter  92. 

A  plea,  within  the  meaning  of  section  17,  can  have  but  little 
of  the  form  of  a  plea  at  common  law.  The  statute  substsn- 
tiallj  prohibits  the  use  of  such  a  form,  because  a  plea  could 
not  formerly  be  made  in  the  form  of  an  affidavit.  The  word 
plea,  as  here  used,  has  not  a  technical  signification  —  it  means 
simply  the  statement  of  the  gronnds  of  defense,  without  any 
regard  to  the  form  of  stating  them,  and  yet,  as  to  the  matter 
of  substance  set  forth  in  the  plea,  they  should  be  stated  with 
fluch  certainty  as  to  enable  the  opposite  party  to  understand 
definitely  upon  what  the  defendant  relies  as  a  defense  to  the 
action. 

The  defendant  is  to  be  sworn  to  state  his  defense  truly,  and 
then  to  state  the  aature  and  ground  of  hie  defense,  and  submit 
to  an  examination  touching  the  same.  And  if,  under  the  pro- 
viso to  this  section,  liis  plea  is  put  in  by  an  attorney,  tlie  plea 
or  affidavit  must  spociGcally  set  forth  the  nature  and  grounds 
of  his  defense,  and  the  other  matters  referred  to  in  the  section. 

The  plea,  in  the  present  case,  is  put  in  by  the  attorneys  of 
the  defendant.  It  is  not  in  the  usual  form  of  an  affidavit,  bat 
this,  perhaps,  would  not  be  objectionable  if  it  contained  a  spe- 
cific statement  of  the  facts.  It  does  not  purport  tosiate  facts, 
to  the  truth  of  which  the  attorney  swears  either  directly  or  in- 
directly. It  commences  with  a  statement  that  the  defendant 
will  give  in  evidence,  and  insist  upon  a  defense,  that  the  note 
mentioned  and  set  forth  in  the  plaintiff's  declaration  is  not 
owned  or  lawfully  held  by  the  said  plaintiff,  but  that  the  same 
is  now  owned  by  the  firm  of  Porter  &  Ballard,  men- 
[242*]  tioned  in  said  decla*ration,  or  by  Giles  W.  Porter,  or 
by  some  other  person  than  the  said  plaintiff  as  assignee 
of  said  firm.     Here  is  no  fact  asserted:  the  defendant  says  he 
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will  give  in  evidence,  etc.  —  the  whole  statement  in  the  notice 
is  prefaced  by  this  statement.  He  will  prove  it  if  he  can  — 
but  he  does  not  assert  that  it  is  so.  It  is  not  a  simple  direct 
relation  of  facts.     It  is  very  uncertain. 

The  notice  applies  to  the  time  of  filing  the  notice,  and  not 
to  the  time  when  the  suit  was  commenced.  It  does  not  admit 
or  deny  the  indorsement  of  the  note;  but  says  if  it  was  indorsed, 
it  was  indorsed  after  it  became  due.  It  states  that  there  has 
been  a  partial  failure  of  consideration,  occasioned  in  part  by 
one  thing,  and  in  part  by  another;  but  not  how  much  by  each 
or  either.  After  making  other  general  statements,  it  states 
the  amount  of  the  partial  failure  was  about  seventy  dollars, 
and  he  puts  the  plaintiff  upon  proof  of  the  indorsement  of 
the  note.  The  notice  is  concluded  as  follows:  "  all  of  which 
facts  stated  in  the  notice  are  true,  as  the  said  defendant  be- 
lieves." Consistent  with  this  affidavit,  there  might  not  be  a 
single  Jiict  stated  in  the  notice.  Many  of  the  matters  are  stated 
alternatively,  and  these  statements  are  inconsistent  with  each 
other.  If  all  Q,ref (icts,  it  is  manifest  they  cannot  be  true;  and 
if  all  are  not  true,  which  are  facts?  I  think  the  notice  can 
not  be  sustained  as  a  plea,  within  the  meaning  of  section  17, 
chapter  92,  or  rule  6,  above  cited,  and,  therefore,  that  the  mo- 
tion should  not  prevail. 

Let  it  be  certified  to  the  circuit  court  for  the  county  of  Len- 
awee, that  it  is  the  opinion  of  this  court  that  the  motion  should 
be  denied. 

Certified  accordingly. 


Sutton  vs.  Facet.  [243*] 

What  constituted  a  physician,  within  the  meaning  of  the  Exemption  Act 
(Ses.  L.  1842)  p.  70),  and  the  act  (Ses.  L.  1844,  p.  78)  repealing  ch.  2, 

tit.  8,  part  1,  R.  S.  1858,  quare. 



NOTS.  —  In  a  suit  for  malpractice,  proof  that  defendant  was  called  doc- 
tor, that  he  attended  as  surgeon,  assumed  the  treatment  of  an  injured  limb, 
and  consulted  with  other  physicians  and  surgeons,  is  proper  as  circum« 
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Proof  (if  plaiatiff'sbftriDg  practiced  Ma  pbyslciaii  it  prima  faeietnlinat 
of  hia  professional  character;  and  after  anch  a  prima  faeie  case  hu 
been  made  out,  a  witneas  may  be  asked,  "  Was  the  plaintiff  skilled  in 
litialiiigt"  fur  the  pnrpoae  of  sliowiag  the  plaintiff  had  no  knoirledga 
of  the  heating  art 

Where  the  court  charged  the  jury  that  the  qnesllon,  whether  plaintiff  wm 
a  practicing  phyalcian,  had  reference  to  the  business  he  was  eiigaged 
in,  rather  than  tn  the  skill  with  which  be  exercised  that  busiaeM: 
Held,  that  the  charge  was  erroneous,  as  it  was  calculated  to,  and  prob- 
ably (lid,  mislead  Uie  jurj-.  Had  the  court  stated  to  the  jury,  it  bad 
reference  to  the  liusineas  in  which  the  plaintiff  was  engaged,  rather 
than  to  the  degree  of  skill  with  which  be  exercised  it,  the  Jury  would 
have  understood  that  Mome  degree  of  skill  was  necessai;. 

Errob  to  Jackson  Circuit  Conrt. 

Replevin  by  Facey,  for  the  unlawf  til  detention  by  Sutton  of  i 
horse  belonging  to  Facey.  Sutton,  who  -xas  a  constable,  juati- 
fied  the  detention  of  the  horse  nnder  two  executions  against 
Facey.     On  the  trial  in  the  circuit  court,  Facey  insisted  he 

stanlial  evidence  on  which  to  hold  him  liable  as  a  physician  and  surgeon, 
Reynolds  e.  Gravea,  3  Wis.,  410.  In  moat  of  the  older  stales  at  an  early 
period  the  statutes  required  that  any  one  practicing  ae  a  physician  shoald 
first  obtain  a  license  either  from  some  state  board  of  medical  censors  (ss  tn 
Hassuchuselts,  under  the  statute  of  1918)  or  from  some  university  or  med- 
ical college  (as  in  Alabama,  nnder  act  of  1854).  In  New  York,  prior  lo 
act  of  lim,  an  unlicensed  physician  could  not  sue  for  services,  bat  via 
subject  to  a  penalty  unless  he  practiced  gratuitousljor  used  only  domestic 
roots,  etc,  Timmerman  ».  Morrison,  14  Jobua.  369  (1817);  Smith  e.  Tracy, 
3  Eall,  4G5  (1829).  By  act  of  1S44  (Laws  of  18W,  406,  ch.  475,  §g  3, 4).  laws 
prohibiting  the  praclicing  without  license  were  repealed,  and  no  person 
was  rendered  liable  to  criminal  prosecution  for  so  practicing,  excrpl  for 
malpractice,  grosH  ignorance  nr  immoral  conduct;  but  every  person  assum- 
ing to  practice  was  liable  for  damages  in  cose  of  malpractice,  Corsi  r. 
Marctzek.  4  E.  D.  Smith,  I.  In  the  latter  case,  it  was  held  that  un-lcr  an 
authority  to  appoint  a  doctor,  a  person  whose  business  it  Was  to  practice 
physic  might  be  appointed  irrespective  of  the  school  of  medicine  lo  wliicb 
he  belonged,  or  whether  be  belonged  to  any.  In  Wiacouain  the  staiuiu 
(R.  S.  1872,  p.  708)  provides  for  county  medical  societies  which  may  graui 
diplomas,  and  fur  a  state  medical  society;  no  person  Is  prohibited  tKnx 
practicing  without  n  diploma,  but  lie  can  not,  without  such  diploma,  rc- 
eoverhis  fees.  In  Hichigaii  and  Illinois,  until  the  last  year,  no  statotniy 
standard  was  given  for  distinguishing  between  one  ivho  ia  a  physician 
and  one  who  is  not.  Wheiwer  no  such  statute  exists,  the  doctrine  of 
Button  c  Facey,  would  doubtless  be  accepted  s^  the  law. 
238 
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was  a  practicing  physician  at  the  time  the  horse  was  tsiken, 
and  that  the  same  was  exempted  from  levy  and  sale  on  the  ex- 
ecutions by  the  exemption  act,  Ses.  L.  1842,  p.  70.  It  did  not 
appear  he  had  any  other  horse;  and  the  question  was,  whether 
he  was  a  practicing  physician  within  the  meaninj^  of  the  afore- 
said act.  The  facts,  with  the  charge  of  the  court  to  the  jury, 
and  the  rejection  of  certain  testimony  on  the  trial  in  the  cir- 
cuit court,  are  stated  in  the  opinion  of  the  court. 

Fri/nJc^  for  plaintiff  in  error. 

D,  Johnson^  for  defendant  in  error. 

By  the  Courts  Gbeen,  J.  Facey,  the  plaintiff  below,  rested 
his  claim  to  a  recovery  upon  the  exemption  act,  Ses.  L:  1842, 
p.  70,  the  first  section  of  which  provides  that  "  to  every  prac- 
ticing physician,  one  horse,  bridle,  saddle,  surgical  instru- 
ments and  medicines,  not  exceeding  in  value  one  hundred 
dollars,"  shall  be  exempted  from  execution  or  sale 
*for  any  debt,  damages,  fine  or  amercement  whatever;  [244*] 
and  the  principal  question  presented,  depends  upon 
the  constrnctiou  to  be  given  to  the  term  practicing  physician, 
as  used  in  that  act. 

When  this  law  was  enacted,  chapter  2,  title  8,  part  1,  of  the 
revised  statutes  of  1838,  entitled  "  Of  medical  societies,  and 
regulations  concerning  the  practice  of  physic  and  surgery," 
was  in  force;  the  8th  section  of  which  provided,  that  no  per- 
son should  commence  the  practice  of  physic  or  surgery  within 
this  state  until  he  should  have  passed  an  examination,  and  re- 
ceived a  diploma  from  one  of  the  societies  mentioned  therein; 
and  rendered  any  person  who  should  practice  physic  or  sur- 
gery within  this  state  without  first  having  obtained  such 
license,  incapable  of  suing  for  or  collecting  any  charges  in- 
curred by  reason  of  having  so  practiced.  It  is  very  clear  that, 
inasmuch  as  no  person  could  legally  commence  the  practice  of 
physic  or  surgery  without  a  diploma  for  that  purpose,  while 
that  chapter  was  in  force,  no  one  could  be  recognized  as  a 
practicing  physician  who  should  commence  the  practice  of 

physi'^  without  such  a  diploma.    There  is  no  difficulty,  there* 
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fore,  io  detennintDg  what  class  of  indiTlduals  was  entitled  to 
the  beuefit  of  the  exemption,  when  the  act  of  1842  became  a 
law.  An  individual  might  then  have  a  diploma  from  the 
Btate  medical  eociety  or  a  conntj  medical  society,  anthorizing 
him  to  practise  physic,  and  yet  not  practice,  and  therefore  not 
he  entitled  to  the  benefit  of  the  exemption.  But  he  would  in 
law  be  a  physician,  and,  whenever  ho  entered  upon  the  prac- 
tice of  his  profession,  would  have  a  right  to  claim  the  benefit 
of  the  exemption  law.  But  no  person,  however  learned  and 
skillful  he  might  be,  could,  by  entering  upon  and  continuing 
the  practice  of  physic,  become,  in  contemplation  of  law,  a 
physician,  so  long  as  the  prohibitory  statute  existed;  and 
therefore  could  not,  as  such,  ever  entitle  himself  to  hold  prop- 
erty exempt  from  execution.  Any  other  construction  of  the 
language  of  the  exemption  law  before  referred  to  would  in- 
volve tlie  gross  absurdity  of  conferring  a  right  upon  an  indi- 
vidual, based  upon  tlie  violation  of  an  express  prohibitory 
statute. 

It  is  claimed,  on  the  part  of  the  plaintiff  below,  that  by  the 
subsequent  modification  and  final  repeal  of  the  law  regulating 
the  practice  of  physic  and  surgery,  a  more  enlarged  applica- 
tion was  given  to  the  provision  of  the  exemption  act  above 
quoted,  and  that  at  the  time  when  the  cause  of  action 
[*245]  in  this  case  is  claimed  to  have  accrued,  every  per*BOD 
who  was  engaged  in  the  practice  of  physic  as  an  occu- 
pation or  business,  thereby  became  a  physician,  and  entitled 
to  hold  a  horse,  etc.,  exempt  from  sale  on  execution. 
,  The  first  section  of  the  act  numbered  38,  of  the  session  laws 
of  1843,  repealed  so  much  of  sec.  S,  cli.  2,  title  8,  part  1,  of 
the  R.  S.  of  1838,  as  rendered  persons  practicing  physic  or 
surgery  without  a  license  incapable  of  suing  for  or  collecting 
charges  incurred  by  reason  of  having  so  practiced.  Section 
two  of  that  act  further  provides,  that  '•  if  any  person  who  pro- 
fesses to  be  a  physician  or  surgeon,  or  shall  hold  himself  out 
to  the  public  or  any  individual  employing  him,  to  be  such, 
shall  be  guilty  of  any  neglect  or  malpractice,  an  action  on  the 
case  may  be  maintained  against  such  person  so  professing,  mi 
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the  rules  of  the  common  law,  applicable  to  such  actions  against 
licensed  physicians  and  surgeons  shall  be  applicable  to  such 
actions  on  the  case."  This  section  was  not  repealed  until  the 
revised  statutes  of  1846  took  effect,  which  was  on  the  first  day 
of  March,  1847. 

By  the  act,  Sess.  L.  1844,  p.  73,  it  was  provided  that  in  any 
county  of  this  state  where  a  medical  society,  composed  of  a  ma- 
jority of  the  physicians  and  surgeons  of  the  county,  should  be 
thereafter  organized  on  the  principles  of  voluntary  association, 
etc.,  the  keeper  of  the  prison  of  such  county  might  deliver 
to  the  agent  of  such  society  the  bodies  of  all  criminals  who 
should  be  executed  within  such  county  for  a  capital  offense, 
etc. ;  and  ch.  2,  title  8,  part  1  of  the  E.  S.  of  1838,  was  thereby 
repealed. 

The  last  mentioned  act  continued  in  force  until  the  B.  S.  of 
1846  took  effect. 

It  will  thus  be  observed  that  from  the  time  the  exemption 
law  was  enacted  until  after  the  trial  of  this  cause  in  the  cir- 
cuit court,  a  certain  class  of  individuals  were  recognized  by 
our  statutes  as  physicians,  and  that  a  distinction  has  at  the 
same  time  been  recognized  between  those  who  were  such,  in 
contemplation  of  law,  and  those  who  might  profess  to  be  phy- 
sicians, and  hold  themselves  out  to  the  public,  or  persons  em- 
ploying them,  to  be  such. 

The  horse  which  the  plaintiff  below  sought  to  recover  in 
this  action  was  seized  by  virtue  of  an  execution  against  him 
in  January,  1846,  and  in  November  of  the  same  year  this 
cause  was  tried  in  the  circuit  court.  What,  at  that  time,  con- 
stituted a  "  physician,"  within  the  meaning  of  the  exemption 
law,  and  the  law  of  1844,  before  referred  to? 

*It  is  evident  that  the  exemption  law  originally  had  [246*] 
reference,  so  far  as  it  related  to  physicians,  only  to  a 
class  of  persons  having  certain  evidence  of  their  qualifications 
to  practice  the  healing  art,  which  evidence  presupposed  a  com- 
petent knowledge  of  the  human  system,  the  diseases  to  which 
it  is  subject,  and  the  proper  remedies  for  their  cure  or  allevi- 
ation, to  enable  its  possessor  to  exercise  his  profession  success- 
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folly.  By  the  term  physicians,  in  the  law  of  1844,  the  legial*. 
ture  Beeme  to  have  intended  those  who  were  such  under  the 
law  which  that  act  repealed.  It  provides  no  new  test  by 
which  to  determine  what  shall  constitute  a  person  a  physician. 
It  recognizes  them  as  a  known  class  or  description  of  perEons, 
by  a  term  which  bad  for  a  long  time  previous,  and  then  had, 
a  well  defined  legal  meaning  in  our  statutes.  Under  those 
laws,  the  esamination;  by  a  body  of  men  supposed  to  be  com- 
peteteut  to  judge  of  the  qualifications  of  the  applicant,  and 
the  diploma  which  evinced  their  judgment  in  favor  of  his 
capacity  to  practice  the  healing  art,  were  deemed  a  salutary 
and  necessary  safeguard  to  the  public  against  imposition  and 
fraud,  and  a  necessary  protection  of  the  lives  of  the  citizens 
from  the  assaults  of  presumptuous  ignorance  and  reckless 
OQpidity. 

Eut  at  the  time  when  the  horse  in  question  was  taken  by 
the  defendant  below,  there  were  no  medical  societies  or  other 
bodies  or  persons  in  this  state  who  had  power  to  grant  a 
diploma,  evincing  the  possession,  by  any  individual,  of  the 
proper  qualifications  to  practice  as  a  physician;  and  does  it 
therefore  follow  that  no  one  could  become  a  physician  in  this 
Btate  after  the  repeal  of  the  law  regulating  the  practice  of 
physic  and  surgery?  Perhaps  when  we  consider  the  object 
which  the  legislature  appeared  to  have  in  view,  viz.:  to  place 
all  those  who  were  practicing  according  to  different  theories, 
and  under  divers  systems  and  modes  of  treatment,  upon  an 
equal  footing,  a  somewhat  broader  coustruction  of  the  statutes 
relating  to  physicians,  and  still  remaining  in  force,  may  be 
fairly  warranted.  If  so,  the  term  physician  may  embrace 
those  who  have  received  the  degree  of  doctor  of  physic  from 
some  institution  legally  authorized  to  confer  it.  It  may  also 
include  those  who  can  show  that  they  are  such  within  the 
general  and  common  meaning  of  the  term.  Mr.  Webster,  in 
his  dictionary,  defines  t!ie  word  "  physician  "  to  be  a  person 

skilled  in  the  art  of  healing;  one  whose  profession  is  to 
[247*]  precrihe  remedies  for  diseases."     This  definition  *im* 

plies  the  possession  of    all  the  qualifications  which 
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were  evidenced  by  the  diploma  under  the  laws  as  they  ex- 
isted in  1842,  when  the  exemption  act  was  passed;  but 
whether  the  person  be  skilled  in  the  cure  of  diseases  by  means 
of  allopathic,  homoeopathic,  hydropathic  or  botanic  treatment, 
is  not  material.  Skill  in  any  of  the  modes  mentioned,  in- 
cludes a.  competent  knowledge  of  the  human  system,  of  the 
diseases  to  which  it  is  subject,  the  symptoms  by  which  they 
are  detected  and  distinguished,  and  of  the  remedies  adapted 
to  their  cure. 

As  to  the  evidence  necessary  to  establish  the  character  of  a 
physician,  it  has  been  holden  in  an  action  on  the  case  for 
slandering  a  person  in  his  profession,  where  the  plaintiff 
alleged  generally  that  he  was  a  physician,  that  parol  proof  of 
his  having  practiced  as  such  was  prima  facie  suflEicient  evi- 
dence of  professional  character,  but  subject  to  be  overthrown 
by  any  competent  evidence  to  the  contrary,  2  Starkie's  Ev. 
218  and  note  x;  and,  although  it  has  been  held  otherwise,  the 
weight  of  authority,  and  the  analogies  of  the  law  of  evidence 
seem  to  be  in  favor  of  this  rule.  But  this  rule  assumes  that 
practicing  as  such  does  not  constitute  the  person  a  physician, 
but  only  creates  a  presumption  of  fact  that  he  is  so,  until  such 
presumption  is  rebutted,  and  indicates  the  same  distinction 
between  those  who  are  physicians,  and  those  who  profess  and 
"hold  themselves  out  "  to  be  such  without  possessing  the  re- 
quisite qualifications,  which  is  recognized  by  the  law  of  1843. 
.  In  the  case  before  us,  the  testimony  on  the  part  of  the 
plaintiff  in  the  court  below  may  probably  have  been  sufficient, 
prvma  facie^  to  show  that  he  was  a  physician.  It  showed 
that  he  had  kept  an  office,  held  himself  out  as  a  physician, 
and  been  called,  as  such,  to  visit  the  sick;  and  the  professions 
of  skill  on  his  part,  as  exhibited  in  his  advertisements,  were 
certainly  most  ample,  and  if  well  supported  in  his  practice, 
should  have  secured  him  a. most  enviable  reputation  in  his 
profession,  and  the  substantial  reward  which  great  merit  so 
richly  deserves,  but  frequently  fails  to  obtain. 

Assuming  that  the  meaning  of  the  term  physician,  as  used 
in  the  exemption  act,  has  been  enlarged  by  subsequent  legisla- 
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tion,  aa  above  suggested  (but  which  may  be  considered  at  least 
doubtful),  aod  that  the  plaintitf  below  brought  himself  ^?nf7Ui 
Jucie  within  the  meaning  of  the  statute,  yet  it  was  still  com- 
petent for  the  deteudant  below  to  prove,  if  he  could,  that 

Facey  was  not  a  physician.  For  this  purpose,  Sotton 
[248*J  intro*duced  proof  that  Facey  admitted  to  Baker  and 

others  that  he  was  not  a  physician,  and  that  he  said  to 
the  witness  McClure  that  he  never  read  a  medical  work. 
Another  witness  testified  that  Facey  did  not  doctor  his  ovu 
children;  and  other  testimony  was  given  tending  to  show  that 
he  knew  little  or  nothing  of  the  science  of  medicine  or  the 
art  of  healing.  The  witness  McClure,  after  stating  that  he 
was  a  praticing  physician,  and  had  been  for  thirty  years,  etc., 
was  asked  the  question, "  Was  the  plaintiff  skilled  in  healiog!" 
which  question  was  objected  to  by  the  counsel  for  the  plaintiff, 
and  the  court  sustained  the  objection,  to  which  decision  ex- 
ception was  taken.  This  rnling  of  the  court  is  one  of  the 
grounds  of  error  assigned  in  this  court.  The  particular  ex- 
tent of  the  plaintiff's  professional  knowledge  would  not  hsve 
been  the  proper  subject  of  inqniry;  for  the  law  furnished  no 
standard  by  which  it  could  be  exactly  measured.  But  this 
question  did  not  aim  at  determining  the  degree  of  skill  be 
might  have  possessed,  but  rather  seems  to  have  been  intended 
to  show  that  he  had  no  knowledge  of  the  healing  art.  This 
question,  therefore,  seems  to  have  been  a  proper  one  for  the 
purpose  of  eliciting  evidence  that  Facey  was  not  a  physician. 
The  court  charged  the  jury  that  the  question,  whether  the 
plaintiff  was  a  practicing  physician,  Ijad  reference  to  the  busi- 
ness he  was  engaged  in,  rather  than  to  the  skill  nith  which  he 
exercised'  that  business.  This  portion  of  the  charge  was  cal- 
culated to,  and  probably  did,  mislead  the  jury.  Had  tlie 
court  said  it  had  reference  to  the  business  in  which  he  was 
engaged,  rather  than  to  the  degree  of  skill  with  which  he  es- 
ercised  it,  the  jury  would  have  understood  that  sotne  degreeot 
skill  was  necessary;  but  the  language  used  by  the  court  be- 
low implies  that  if  Facey  was  occupied  in  the  business  of 
practicing  physic,  he  was  therefore  a  physician,  within  the 
3M 
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meaning  of  the  exemption  law,  whether  he  had  any  knowl- 
edge of  diseases  and  remedies  or  not.  In  this  portion  of  the 
charge  I  think  the  court  below  erred. 

We  are  not  disposed  to  go  any  further  in  this  case  than  is 
indispensably  necessary  to  its  decision;  the  questions  pre- 
sented being  new,  the  argument  in  this  court  having  been 
rather  meagre,  and  a  brief  having  been  furnished  on  one  side 
only,  and  no  references  having  been  made  by  counsel  to  ad- 
judged cases  calculated  to  throw  much  light  upon  our  path. 

We  therefore  refrain  from  expressing  any  decisive 
opinion  as  to  what  *constituted  a  physician,  within  the  [249*J 
meaning  of  the  exemption  act  of  1842,  at  the  time 
when  the  property  in  controversy  in  this  cause  was  taken  by 
the  defendant  below. 

Being  satisfied,  however,  that,  giving  the  exemption  act  the 
most  enlarged  construction  that  it  can  receive,  the  court  be- 
low erred  in  the  matters  above  noticed,  the  judgment  of  the 
circuit  court  must  be  reversed,  and  a  new  trial  allowed,  the 
costs  to  abide  the  event. 

Judgment  reversed. 


Kinnie  vs.  Owen  et  al. 


The  general  issue  in  all  civil  actions  under  R.  S.  eh.  99,  sec.  23,  traverses 
every  material  averment  in  the  plaintiff's  declaration,  which  must  be 
proved,  whatever  nature  or  form  the  action  may  be. 


NoTK.  —  The  general  issue  (eh.  99  of  R.  S.  1846;  see  comp.  L.  of  1871,  § 
5793)  is  a  demand  of  a  trial  of  the  matters  set  forth  in  the  declaration.  It 
puts  in  issue  every  matter  except  such  as  prior  to  its  adoption  were  required 
to  be  pleaded  specially,  or  «f  which  special  notice  was  required  to  be  giv- 
en under  the  general  issue  (vide  id.  §  5794).  As  special  notice  was  re- 
quired  to  be  given  only  of  those  matters  which  had  previously  been  required 
to  be  specially  pleaded,  it  follows  that  the  general  issue  in  Michigan  is  ex- 
actly as  broad  as  the  general  issue  at  common  law,  with  the  qualification 
that  of  all  such  matters  as  should  have  been  specially  pleaded  at  common 
law,  the  defendant  should  now  annex  to  his  plea,  of  the  general  issue,  a  no- 
lice  •'  briefly  stating  the  precise  nature  of  such  matter  of  defense."  This 
Vol.  I.  — 20  3a5 
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Case  reflerved  from  Wayne  OircaU  Coart. 

The  veesel  HaDhattan  waa  attached  for  careleBsly  nmning 
down  the  Saltilio,  with  a  cargo  of  wheat  on  board,  under  cli. 
122,  R.  S.,  at  the  instauce  of  Perry,  who  waa  a  part  owner  of 
the  Saltilio;  and  Kiunie,  wlio  owned  the  wheat,  filed  his  claim 
under  the  attachment.  A  bond  was  given  under  the  thir- 
teenth section  o£  the  act,  and  the  vessel  was  released.    The 


a  reenactineDt  in  BubstuDcc  uf  "  the  practice  as  it  has  herelofore 
existed  "  (vide  %  57S4),  witli  a  lew  verbal  changes  in  the  form,  but  none  in 
tlie  uses,  otiliv  general  and  npucial  plea.  Il  is  accordiDgly  held  thaltlie 
general  Issue  traverses  us  ildiil  at  cumiuoD  law,  every  malerialaTermeDliu 
the  plaiiilifl's  (leciaratiou,  Taff  «.  Hosoiei-,  14  Micli-  309;  Wilson  «.  Wager, 
S4id.4S2;  also  wkere  the  covenant  sued  nn  was  executed  b;  an  agent,  the 
power  of  the  agcut  la  execute  it.  Agent  of  Slate  Prison  e.  Lathrop,  pott, 
433 1  aUoUielegulilyof  the  coDaideratinn,  Myers  it.  Carr,  13Micb.  93.  Al 
BO  all  evidence  in  miligatiou  uf  damages,  Delavan  v.  Bates,  ante,  ffi. 
Under  il  it  freehold  or  possoSEOry  right  in  defendant  may  be  proven,  Rav- 
81)0  e.  Finlay,  27  Mich.,  iS8;  and  it  parties  plead  specially  and  go  to  trial 
uud  Judgment  thereon  the  law  of  special  pleading  will  govern  the  case, 
Wales  V.  Lyon,  2  id.  2TG.  New  matter,  not  apparent  from  the  declaratiOD, 
noi'  consisting  ia  a  (ravers  thereof,  ij  the  proper  subject  of  a  plea  (notice), 
Uiuman  v.  Eakins,  26  id.  80.  Such  a  noiice  must  contain  all  the  snbslaii- 
tial  requisites  necessary  to  constitute  a  special  plea  wliich  would  be  good 
on  general  demurrer,  Thompson  d.  Bowers,  1  Doug.  821 ;  and  not  take 
plaintiff  by  surprise  on  the  trial,  Rosenburg  «.  Ajigell,  6  Mich.  G06.  Id 
trespass,  properly  in  third  person  cannot  be  proven  under  general  issne, 
id.  Bee  also  McHardy  v.  Wadaworth,  8  id.  34S;  Porter  •.  Kimball,  antt, 
289 :  McCormick  e.  Bay  City,  2S  Mich.  457.  In  asuit  against  two  defeadanla 
on  a  note  the  coDsirieration  of  which  was  a  cowsold  to  one  of  I  hem,  pies 
or  notice  of  failure  of  cooaideration  by  breach  of  warranty  on  a  sale  of  s 
Ci)W  to  '■  the  defendants  "  held  sufflcient.  McHardy  o.  Wadsworth,  8  id. 
349.  For  notice  Iplea)  held  defective  in  slander,  see  Thompson  «.  Bowers, 
I  Doug.  321.  A  aheriti'  Justifying  under  execution  must  give  notice  d 
judgment  and  levy,  Comstock  v.  Hollen,  2  Mich.  355.  And  the  mere 
general  issue  without  notice,  in  action  by  administrator  admits  the  repn- 
sentative  character  iifplaintiff,  Vicksey  e. Bier,  16  id. 50.  Flea  jMi*  dor- 
rria  continuance  abandons  the  former  plea  as  al  common  law,  Wheelock 
r.  Rice.  I  Doug.  2B7. 

—  In  Wisconsin  there  is  no  general  issue,  in  the  senae  in  which  ibit 
term  is  used  in  Illinois  and  Hichigan,  but  every  fact  alleged  in  the  com- 
plaintand  not  specittcally  denied  in  the  answer  is  taken  as  true,  Hawkes 
D.  Dodge  Mut  Iqb.  Co.,  1 1  Wis.,  188.  The  object  of  Ihe  code  is  to  c(imp«l 
(be  defendant  to  admit  lucb  part  of  plaintiff's  cam  a*  he  cannot  conscieu- 
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preseot  action  was  od  thie  bond;  and  to  the  declaration,  ae- 
Bigning  breaches  of  the  condition  of  the  bond,  defendants 
plead  the  general  issne,  b;  demanding  a  trial  of  the  matters 
set  forth  in  the  plaiotifT's  declaration,  the  form  of  tlie  general 
issne  in  all  civil  cases  prescribed  bj  R.  S.,  chapter  99,  section 
22.  No  notice  accompanied  the  plea.  When  the  case  was 
called  on  for  trial,  the  plaintiff's  couneel  stated  that,  under 
the  plea,  they  deemed  it  nnnecessary  to  prove  anything  more 
than  the  execution  of  the  bond;  and  that  it  would  be  incom- 
petent for  the  defendants  to  give  any  other  evidence  than  such 
as  was  admissible  nnder  the  plea  of  non  est  factum,.  There- 
npon,  to  save  time,  it  was  agreed  plaintiff  should  proceed  with 

tiously  deny,  Htirtwell  e.  Page,  14  id.  49 1  Babb  t.  Maclcey,  10  id.  871. 
Defendaat  must  3et  up  failure  of  cuDsideratioa,  finud,  imrtial  pajmenU, 
setoff  or  counlerclaim,  or  lie  caar>i>t  prove  ibeai,  Gregory  «.  Hart,  7  id. 
533,  Pacts,  not  coDcluaions  of  law,  must  lie  pleailed.  Gill  c.  Rice,  18  Id. 
549.  To  deny  indebtedneaa  therefore  (nii  deftit)  without  denying  (be  ftcta 
out  of  which  it  arises,  is  a  mere  denial  of  a  conclusion  of  law  and  is  not 
sufficieDl,  Bobblna  d.  Liacoln,  13  id.  1. 

—  In  Illinois,  by  the  practice  act,  the  plea  of  the  general  issue  is  ordi- 
narily in  the  common  law  form,  does  not  put  in  isane  the  execution  or  as. 
sigDment  of  any  instrument  in  nritiug  on  which  the  action  la  brought  (or 
defended}  unless  sucU  plea  be  verified  hy  affidavit  denying  Ilie  execution  or 
assignment  (&  8.  111.  1877,  p.  738,  %  34j,  nor  the  partnership  or  Joint  title  of 
plainti^  or  defendaDis  Ui  the  cause  of  action  {id.  §  39,  36j,  nor  their  chris- 
lian  or  surnames  (id.),  but  Ibe  defendant,  without  pleading  specially  may 
prove  in  abatement  or  in  bar  that  more  persons  ought  to  have  been  plaint- 
iff, etc.  Tbe  general  issue  does  not  put  iu  issue  the  corporate  existence  of 
plautiff,  HcInQrre  s.  Preston,  B  Gilm.  48;  Spangler  «.  lud.  <&  111.  Cent.  R. 
B.  Co.  31  111.  377.  Nor  the  plaintiff's  representative  character  a«  adminis- 
trator, Ballance  «■  Frisbee,  2  ijcam.  63.  Certain  defenses  can  be  proven 
under  general  issue  or  specially  pleaded  at  the  pleader's  option,  viz.:  pay- 
meat,  incapacity  of  plaintiff  by  infancy  or  coverture  to  make  the  contract, 
illegality  of  contract;  and,  in  assumpsit,  release,  accord  and  aatiefactioti 
and  all  matters  going  to  show  that  at  the  commencement  of  the  action  de- 
ftmdant  was  not  indebted  to  plaintiff  (see  Chilly's  PI.  p.  493,»  note  r  2, 
16th  Am.  Ed.  Perkins),  but  a  partial  failure  of,  or  tTaud  in  the  considern- 
lion,nr  in  obtniuing  the  contract,  or  execution  or  delivery  of  written  icstrn- 
menlsued  on,  sctutland  often  recoupment,  breach  of  warranty,  usury,  and 
■tatnte  of  limitations,  and  except  in  assumpsit,  a  release  or  accord  and  eat- 
ttHf&ction,  must  be  specially  pleaded  or  notice  given.  Owing  to  the  length 
(tfriiij  note  we  refrain  from  fUrther  citatiuos  to  these  general  points. 
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his  case;  that  defendants  should  introduce  their  entire  de- 
fense, Bobject  to  the  aforesaid  objection;  and  that  if 
[250*]  npon  the  whole  case,  the  *conrt  should  deem  plaintiff 
entitled  to  recover,  Biich  should  be  the  judgment  of 
the  court;  if  not,  then  the  court  should  pass  on  the  objection, 
and  the  plaintifl' have  the  benefit  of  it.  The  trial  proceeded, 
and  a  verdict  having  been  rendered  for  defendants,  the  court 
overruled  the  plaintiff's  objection,  and  held  the  defendants' 
plea  sufficient  to  admit  a  defense  on  the  merits.  Plaintiff  ex- 
cepted, and  the  question  was  reserved  for  the  opinion  of  this 
court. 

Eraser,  Van  Dyke  c6  Emmona,  for  plaintiff. 

Joy  <&  Bates,  for  defendants. 

By  the  Court,  Mcndy,  J.  The  solution  of  the  qaestioa  pre- 
sented in  this  case  depends,  we  tliink,  upon  a  just  construc- 
tion of  the  Revised  Statutes  of  1846,  and  especially  of  those 
provisions  which  abolish  in  all  civil  actions  special  pleading, 
permitting  all  matters  of  defense  to  be  given  in  evidence  un- 
der the  general  issae,  and  providing  for  a  notice  under  such 
isetic  of  those  matters  which,  by  the  old  rules  of  pleading, 
were  to  be  specially  pleaded,  or  special  notice  thereof  pven 
under  the  general  issue.  The  object  of  the  legislature  un- 
questionably was  the  saving  to  suitors  the  vexation  and  ex- 
pense too  frequently  the  result  of  the  subtleties  of  special 
pleading. 

The  legislature  provided,  by  section  22,  chapter  99  of  the  late 
revision,  that  "  no  special  plea  in  bar  shall  be  pleaded  in  any 
civil  action  hereafter  to  be  commenced;  but  all  matters  of  de- 
fense in  any  such  action  may  be  given  in  evidence  under  the 
general  issue;"  and  by  section  23,  "in  all  civil  actions  here- 
after to  be  commenced,  the  general  issue  shall  consist  of  a  de- 
mand by  the  defendant  of  a  trial  of  the  matters  set  forth  in 
the  plaintiff's  declaration." 

It  is  to  be  remarked  here  that  the  legislature  not  only  pro- 
vided that  in  all  civil  cases  the  issue  between  the  parties 
shall  be  the  general  issue;  but  that  they  determined  the  form, 


JANUARY  TEUM,  1819. 


Kinnie  vs.  Owen. 


the  substance  and  the  effect  of  that  plea.  It  shall  coasist  of 
a  demand  by  the  defendant  of  a  trial  of  the  matters  set  forth 
in  the  plaintiff's  declaration.  That  is,  by  this  plea,  the  conrt 
is  called  upon  to  pass  upon  the  plaintiff's  canse  of  action;  to 
hear,  trj  and  determine  the  matters  set  forth  in  the  deelarar 
tion.  What  matters?  Looking  at  the  case  now  before  ns, 
shall  we  say,  as  is  claimed  by  the  counsel  for  the  plain- 
tiff, the  matter  only  whether  the  bond  was  *made  by  [251*] 
the  defendants;  or  shall  we  say,  all  those  matters  aver- 
red by  him  in  his  declaration,  as  constituting  his  canse  of  ac- 
tion. It  seems  to  ns,  that  from  4he  language  of  the  legisla- 
ture, there  can  be  no  doubt  upon  this  subject. 

This  is  to  be  the  plea  in  all  cases,  irrespective  of  the  cause 
or  the  form  of  action;  whether  the  action  be  founded  upon 
contract  or  upon  tort  —  whether  in  form  it  be  in  debt,  or  in 
case,  the  cause  of  action,  as  alleged  in  the  declaration,  is  by 
this  plea  pat  in  issne. 

Under  this  rule  of  pleading,  the  only  qnestion,  so  far  as 
matters  of  defense  are  concerned,  which  can  in  any  case  arise, 
is,  whether  they  are  such  as  the  practice  of  our  conrts  requires 
to  be  specially  pleaded. 

What  the  matters  of  defense,  given  in  evidence  tinder  the 
general  issue  in  this  case  were,  does  not  appear.  It  does  not 
appear  that  anything  was  given  in  evidence,  supposing  the  plea 
to  put  in  issue  all  of  the  material  avermeuts  in  the  declara- 
tion, which,  by  the  former  practice,  should  have  been  specially 
pleaded  or  noticed  under  the  general  issue;  and  looking  at  the 
canse  of  action,  we  cannot  conceive  the  necessity  for,  nor  the 
existence  of  any  such  matter  of  defense,  unless  it  might  be  the 
statute  of  limitations. 

Aside  from  the  bond  —  and  this  is  merely  incidental,  made 
BO  by  the  statute — ;the  matters  in  controversy  are  precisely 
the  same  as  if  the  action  had  been  in  case  against  the  owner  of 
the  boat.  The  decision  mast  have  turned  upon  the  question 
of  negligence;  thia  the  plaintiff  most  have  established,  to  have 
entitled  himself  to  a  verdict;  and,  surely,  if  the  action  had  been 
case,  the  defendants  might,  under  the  general  isnue,  have  given 
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in  evidence  all  the  circametances  atteadant  upon  the  ooUislon 
af  tlie  two  boats. 
Certified  accordingly. 


[252*]  *Spikb  vs.  M'QdEKir. 

3.  Bned  M.  in  a  JuBlice'a  court,  and  employed  W.,  an'  atlornej  at  law,  to 
appear  aad  proeecule  Ibe  suit  for  him  on  the  return  day.  W.  vas  pre. 
vented  from  atlending  to  the  suit  on  that  daj,  and  requested  8.  to  ap- 
pear, who  appeared  accordiifgly.  M.  ot^jected  to  S.'a  appearance, and 
required  him  to  priive  Iiis  authority,  and  S.  not  being  able  to  prore  a 
formal  Bu lb ority,  the  action  failed.  Held,  these  facts  did  not  miikeoQt 
a  caae,  within  sec.  11  of  ch.  2.  tiC*6,  part  8,  B.  B.  IB38  (of  the  llmita 
tlon  of  personal  actioDs),  allowing  a  new  action  to  be  brought  with- 
in one  year  thereafter. 

NOTB.— All  legal  proceedings  are  divided,  with  reference  to  the  distinc- 
tion made  in  this  decision,  iaio  matters  of  form  and  matters  of  subslaoce. 
Hatters  of  form  are  usually  held  to  include  alt  matters  pertaining  to  the 
mode  in  which  the  rejuedy  shall  be  sued  for,  as  e.  g.,  to  the  form  of  action, 
whether  atsiunpait,  debt,  etc.,  the  form  of  the  process,  whether  in  the  name 
of  the  people,  aa  in  Illinois,  or  of  the  plaintiff's  attorney,  as  in  New  Tort, 
in  the  cases  of  summons  and  execution,  and  the  form  of  the  pleading^ 
whether  they  shall  be  written  or  oral,  and  if  the  former,  whether  in  the  com- 
mon law  form  or  code  form,  or  the  form  of  tbe  evidence,  whether  docu- 
mentary or  unwritten,  scaled  or  parol,  attested  or  merely  signed  etc.  Hat- 
ters of  substance,  on  the  contrary,  are  those  relating  to  the  plsinliff's  riglii 
to  recover  or  the  defendant's  right  to  defeat  his  recovery,  when  the  form  of 
action,  form  of  process,  form  of  jjleadings  and  form  of  evidence  arc  ill 
such  as  to  bring  the  merits  of  the  controversy  before  itu  conrt,  according 
to  its  true  substance  and  effect.  Vide  also  Bouvier'a  Law  Dictionary, 
"Form";  Stephen  on  Pleading,  Heard.  140.  The  court  in  this  opinioa 
holds  that  because  the  statute  had  given  the  defendant  an  undeniable  right 
to  call  on  the  plaintiff's  attorney  to  prove  his  authority  to  appear  for  the 
plaintiff,  therefore  the  proof  of  such  authority  was  not  mere  "  matter  of 
form,"  If  not,  it  must  have  been  matter  of  substance;  i.  e.,  matter  that 
went  to  show  that  the  plaintiff  had  no  cause  of  action.  All  appearance  by 
attorney,  or  even  in  person,  is  llsclf  a  form,  however  essential  such  forms 
may  be  to  the  administration  of  justice.  That  they  are  forms  Is  fully  il- 
lustrated by  the  Btatules  requiring  different  forms  of  appearance  by  differ- 
eot  clMses  of  persons  and  in  different  courts  and  for  different  purposes. 
In  criminal  courts  in  England  and  America  the  defendant  appears  in  pe^ 
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Case  reserved  from  Eaton  Circuit  Court. 

AsBuinpsit.  Plea,  statute  of  limitations.  Replication,  & 
previona  suit  duly  commenced  before  a  justice  of  the  peace, 
within  six  years;  and  that,  on  the  return  day  of  the  smnmona 
therein,  one  Wilkinson,  an  attorney  at  law,  whom  the  plaintiff 
Jiad  previously  employed  to  appear  and  prosecute  the  snit  for 
him,  was  neceseariiy  absent  from  Eaton  Rapids,  the  place  of 
holding  the  court,  and  that  Wilkinson  desired  one  Shaw  to 
appear  and  prosecute  the  action  on  the  return  day,  that  Shaw 
appeared;  that  defendant  objected  to  his  appearance,  and  re- 
quired him  to  prove  his  authority;  and  that  Shaw,  not  being 
able  to  prove  a  formal  authority,  the  action  was  avoided  and 
defeated  for  the  want  of  form  aforesaid;  that  the  cause  of  ac- 
tion in  the  former  and  present  suits  was  identical;  that  it  ac- 
crued within  six  years  next  before  the  commencement  of  the 
first  suit;  and  that  the  present  suit  was  commenced  within  one 
year  next  after  the  determination  of  the  first  suit.  Defend- 
ant  demurred,  and  plalntifi"  joined  in  the  demurrer. 

Kimhall  <fe  Sumner,  for  plaintiff. 

Chatjteld,  for  defendant. 

By  i/i^  Court,  Whipple,  C.  J".  The  solution  of  the  ques- 
tion raised  by  the  demurrer  must  depend  upon  the  construc- 
tion of  sec.  11,  ch.  2,  tit.  fi,  part  3,  of  the  revision  of  1838. 
That  section  provides,  "  that  if  in  any  action,  duly  commenced 
within  the  timelimited  in  this  chapter  and  allowed  there- 
for, the  writ  shall  fail  of  a  sufficient  service  or  re*turn,  [SSS*] 

s"n;  In  France,  aot  uecessurily  %o:  \tx  civil  cases  lie  may  appear  Id  some 
slates  io  person,  in  otiiers  not.  Id  Euglaad  he  appears  upon  the  pleadings 
by  sirorney  or  solicitor ;  upon  arguments  by  barrister  or  counsel,  etc.  In^ 
certain  cases  an  appearance  may  be  by  guardian,  prochein  ami,  or  the 
lilie.  Certainly  tlio  mode  in  wliicb  an  attorney's  appearance  is  to  be 
proved  is  mere  matter  of  form,  and  the  fact  that  tlie  alatute  gives  tbe  lie- 
Tundant  a  posiliie  right  to  il  has  no  tendency  lo  malte  it  matter  of  sub- 
stance. The  plaintiff's  right  lo  recover  was  not  affected  by  it.  See  as  to 
plainiilT's  attorney's  obligation  to  prove  authority  to  appear  in  justice's 
conn,  Benultek  v.  People,  31  Mich.  200;  in  courts  of  record,  FarmerE' 
and  Merchants'  Bank  o.  Troy  City  Bank,  1  Doug.  407;  O'FIynn  t.Bagle.T 
Mich.  8W, 
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by  any  unavoidable  accident,  or  by  any  neglect  -or  def&nlt 
of  tbe  officer  to  whom  it  is  committed;  or  if  the  writ  shall 
be  abated,  or  the  action  otherwiee  avoided  or  defeated,  by 
the  death  of  any  party  thereto,  or  for  any  matter  of  form; 
or,  if  after  a  verdict  for  the  plaintiff,  the  judgment  shall  be 
arrested,  or  it  a  judgment  for  the  plaintiff  shall  be  reversed  on 
writ  of  error,  the  plaintiff  may  commence  a  new  action  for  the 
same  cause,  at  any  time  within  one  year  after  the  abatement 
or  the  determination  of  the  original  suit;  or,  after  tbe  reversal 
of  the  judgment  therein." 

I  am  unable  to  perceive  bow  the  plaintiff  can  shelter  him- 
self under  the  provisions  of  this  section.  Tbe  authority  of 
Shaw  to  appear  ae  attorney  was  requested  by  tlie  defendant; 
and  the  statute,  upon  such  reqnest  being  made,  required,  in 
express  terms,  that  bis  authority  should  be  proved,  either  by 
his  own  or  other  competent  testimony.  This  proof  not  being 
exhibited,  the  action  was  defeated  for  Want  of  appearance  st 
tlie  return  day  of  the  process. 

The  failure  of  any  action,  for  such  a  cause,  does  not  fall  witb- 
iii  the  saving  clauses  of  tbe  11th  section.  The  demand  made  by 
tlie  defendant  was  not  mere  '^Tnatter  ofybrm."  It  was  a 
right  conferred  by  statute;  and  if  the  plaintiff  failed  to  fnr- 
nish  his  agent  with  the  necessary  authority,  or  if  the  agent, 
having  the  authority,  neglected  to  make  the  necessary  proof, 
there  was,  in  a  legal  sense,  no  appearance,  and  judgment  of 
nonsuit  must  liave  been  the  consequence. 

We  should  have  been  glad  to  have  relieved  the  plaintiff 
from  the  difficulties  into  which  he  was  drawn  by  his  own  in- 
ndvertence,  or  by  the  want  of  skill  on  the  part  of  bis  agent; 
but  it  would  be  extending  tbe  statute  to  a  case  not  within  its 
terms,  if  we  allowed  the  replication  to  stand  as  a  sufficient  an- 
swer to  the  plea. 

Let  it  be  certified  to  tbe  circuit  court  of  the  county  of  Eaton, 
as  the  opinion  of  this  court,  that  the  demurrer  to  the  replica- 
tion should  be  sustained. 

Certified  accordingly, 
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*WaiE3  vs.  J0HE8.  [254 

Plaintiff  ComiaeQced  Iwo  suits  against  defendaat  on  tlie  same  clay,  Tor  1 
aame  cause  of  action  —  oac  by  dcclaratiun  and  the  other  by  nitoc 
meat.  The  court  pnauincd,  notbiog  appearing  no  the  recnrd  1o  1 
contrary,  tbal  tbe  suit  liy  declaration  was  first  coinmeiiceil,  and  lit 
that  a  plea  of  tlial  suit  in  abaletneot  of  tbe  nllachraent  suit  vtas  be 
because  tbe  plea  did  not  atate  thai  it  was  siill  pending. 

Wbere  a  plea  in  abatemeut  averred  another  suit  was  commenced  at  the  aai 
lime,  upon  and  Tor  tbe  not  pcrfnrmmg  tbe  very  same  identical  pro 
Ises  and  tindertakings,  without  adding,  in  fA<  saiii  declaration  in  tl 
praenl  tuit  mentioned,  or  oilier  equivalent  words,  it  was  held  bad 
tbaiai 


Case  reserved  from  Wayne  Circuit  Court. 

Note. — Cited  in  Pew  t.  Toare,  13  Mich.  16,  deciding  same  point 
Pica  in  abuteinent  must  aver  every  necessary  fact,  precisely,  and  not  i 
ferentially,  Findlay^i.  People,  ante,  aU;  Beldeu  e.  Laiiig.  8  Mich.  50 
Pica  of  former  suit  pending  in  replevin  must  allege  alHdavit  made  iu  fu 
mer  suit,  and  thai  writ  requires  sheriff  to  take  ttio  ssme  properly,  i 
Wbere  prior  suit  is  one  in  garnishment,  its  pendency  must  be  pleaded 
abatement,  Umi  «.  Mitchell,  23  id.  382;  civil  and  criminal  actio 
canaot  be  pleaded  in  bar  of  eacli  other,  Elliott  c.  Van  Buren,  33  id.' 
Nor  can  a  fuieclosure  in  equity  be  pleaded  in  abatement  of  a  suit  nt  h 
on  the  debt,  Joslia  v.  Milspaugh,  27  id.  617;  pendency  of  new  suit  I 
siiine  cause  of  action  does  not  work  a  discos  tiauance  of  previous  suit,  b 
tbe  latter  may  be  pleaded  in  abatement,  Blair  o.  Gary,  t)  Wis.  543;  Inck 
authority  in  disUict  attorney  to  prosecute  a  claim  on  behalfof  board  of! 
pervisors  must  tie  pleaded  in  abatement,  Board  of  Supervisors  c)f  Milwn 
kce  County  t>.  Hackett,  31  id.  613 ;  afler  special  demurrer  to  a  plea  in  :iljai 
meni  is  sustained,  tbe  pleader,  in  pieadiog  over,  may  plead  B;uue  matter 
proper  form,  Anderson  tt.  Bountiee,  1  Pin.  115;  if  inarliflcially  drawn, 
should  be  received  and  demurred  to,  Arndt  o.  Allard,   id.  70. 

Plea  of  another  action  pending  should  aver  it  to  be  still  pending  iit  I 
time  of  plea  being  filed,  Bancroft  o  Eastman,  2  Gilni.  251);  suit  in  attat 
ment  ilocs  not  abate  suit  in  perionam.  unless  defendant  is  personal 
served  or  appears  in  attuchiuent  suit,  Brandigan  t>.  Rose,  3  id.  123;  siri 
est  technicality  required,  Puwlcr  ti.  Arnold,  25  111.  2>H;  but  see  ul 
Buckles  r.  Uailau,  58  id,  361,  where  surplusage  is  overlooked.  Plea 
abatement  nut  favored,  Humphrey  e.  Phillips,  57  id.  132;  Fuaslee  g.  Scb 
ver,  fiS  III.  322;  plea  iu  abatement  of  former  suits  pending  will  not  Ho 
second  suit  for  mechanics'  liena,  where  statute  requires  parties  to  inti 
veD«  or  become  barred,  Thlelmau  v.  Curr,  7S  id.  805;  see  also  Andrews 
People,  id.  005. 
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Suit  by  attachment.  Plea  in  abatement,  of  the  commeDce- 
ment  of  another  Buit  at  the  eame  time,  and  for  the  same  cause 
of  action.     Deoiurrer  and  joinder. 

Vati  Dyke  and  EmmonSy  for  plaintiff. 

Lathrop  and  Duffield,  for  defendant. 

By  the  Court,  Grekn,  J.  Several  qaestions  were  made  on 
the  argument  of  the  dcmarrer  in  this  cause,  and  it  is  insisted 
that  the  plea  in  abatement  is  bad:  1.  Becanee  it  does  not  aver 
that  the  other  suit  is  still  pending  at  the  time  of  pleading. 

The  general  rule  seems  to  be  well  settled,  according  to  the 
Englieli  authoriticE,  that  when  two  suits  arc  commenced  at 
the  same  time,  for  the  same  cause  of  action,  they  mntnallv 
abate  each  other;  and  that  the  writs  in  both  being  bad,  a£ 
initio,  no  subsequent  discontinuance  of  one  will  make  the 
other  good ;  and  that  a  former  suit  for  the  same  cause,  pend- 
ing at  the  time  of  purchasing  a  second  writ,  may  be  pleaded 
in  abatement  of  the  second  suit,  without  alleging  that  the  first 
suit  is  pending  at  the  time  of  putting  in  the  plea.  The  reason 
assigned  is,  that  "  the  law  abhors  a  multiplicity  of  suits,  and 
therefore,  whenever  it  appears  on  record  that  the  plaintiff  has 
sued  out  two  writs  against  the  same  defendant,  for  the  same 
thing,  the  second  writ  shall  abate;  for  if  it  were  allowed  that 
a  man  should  be  twice  arrested,  or  twice  attached  by  hie  goods 
for  the  same  thing,  by  the  same  reason,  he  might  sufft^r 
[255*]  in  *infinitum/  and  it  is  not  necessary  that  both 
should  be  pending  at  the  time  of  the  defendant's  plead- 
ing in  abatement;  for  if  there  was  a  writ  in  being  at  the  time 
of  suing  out  the  second,  it  is  plain  the  second  was  vexatious 
and  ill,  ab  initio."     See  1  Bac.  Abr.  13,  Dublin  ed.  of  1786. 

In  New  York  it  has  been  holden,  that  if  tjie  former  suit  be 
discontinued  before  receiving  the  plea  in  abatement,  such  plea 
cannot  prevail.     1  Johns.  Cas.  397. 

Mr,  Gould,  in  his  Treatise  on  Pleading,  p.  284,  says:  "It  is 

immaterial  whether  the  first  suit  is  pending  at  the  time  of 

defendant's  pleading  in  abatement  of  the  eecond.     If  the  first 

was  pending  when  the  second  was  commenced,  the  latter  uiaf 
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be  abated,  as  being  veaxitiouSj  db  initio.  And  on  principle,  it 
seems  that  this  plea  can  never  prevail,  except  in  cases  where 
the  latter  suit  is  vexatious.  Hence,  when  it  appears  that  the 
first  action  must  have  been  i/aeffectnal^  the  courts  of  Connecti- 
cut have  often  determined  that  its  pendency  shall  not  abate 
the  second,  because,  in  such  a  case,  the  latter  is  not  vexatious,'*^ 

This  appears  to  be  the  sound  and  reasonable  doctrine  upon 
the  subject,  and  will  perhaps  reconcile  the  apparent  diversity 
of  decisions  in  the  courts  of  the  different  states  and  in  England. 
When  a  plaintiff  at  the  same  time  commences  two  suits  in  the 
form  for  the  same  cause  of  action,  and  causes  the  defendant  to 
be  arrested  and  held  to  bail  in  both,  or  his  goods  to  be  at- 
tached in  both,  it  is  at  once  apparent  that  his  conduct  is  vexa- 
tions and  oppressive,  and  a  palpable  abuse  of  the  process  of 
the  court,  and  justice  forbids  that  he  should  derive  any  benefit 
from  either  of  his  suits.  But  where  the  record  shows  ap- 
parent good  faith  in  the  commencement  of  the  second  suit, 
and  that  the  first  was  discontinued  before  the  defendant  is 
called  upon  to  plead  in  the  second,  so  that  he  is  not  nnneces- 
sarily  harassed  by  the  defense  of  two  suits  for  the  same  cause 
at  the  same  time,  the  second  suit  cannot  be  deemed  vexatious, 
and  cannot  therefore  be  abated  by  the  pendency  of  the  prior 
suit  when  it  was  commenced.  On  the  contrary,  to  hold  the 
second  suit  abatable  for  that  cause  would  be  to  make  the  law 
favor,  rather  than  abhor,  a  multiplicity  of  suits,  inasmuch  as 
it  would  render  another  action  necessary,  when  the  plain  titty's 
claim  is  a  meritorious  one. 

In  the  present  case,  it  appears  from  the  record,  that  on  the 
same  day,  the  plaintiff  commenced  an  action  against  the  de- 
fendant by  declaration,  under  the  statute;  and  also 
sued  out  an  attachment  against  his  *goods  and  chat-  [266*] 
tels;  and  that  the  declaration  and  attachment  were 
both  served  on  the  same  day.  It  being  deemed  impossible, 
and,  indeed,  not  being  averred,  that  both  suits  were  actually 
commenced  at  precisely  the  same  point  of  time,  we  cannot 
presume  that  the  attachment  suit  was  actually  commenced 

first,  but,  nothing  appearing  in  the  recgrd  to  the  contrary,  we 
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naj  fairly  infer  that  the  suit  by  declaration  was  in  fact  first 
sommenced. 

Upon  looking  into  the  record,  we  find  an  affidavit  of  tfae 
jlaintiff,  sworn  to  on  the  same  day,  setting  forth  that  the  de- 
fendant ia  indebted  to  him,  etc.,  "and  that  said  Jones  is  about 

0  assign  or  dispoee  of  his  property  with  the  intention  of  de- 
Tauding  his  creditors,"  etc.,  the  subetance  of  which  affidavit 
s  recited  in  the  writ  of  attachment. 

The  question  now  arises,  whether  a  creditor,  after  com- 
nencing  a  personal  action  against  his  debtor,  if  he  shall  dis- 
»ver  that  such  debtor  is  about  to  dispose  of  his  property  for 
he  purpose  of  defrauding  him  of  his  debt,  may  lawfully  avail 
limself  of  the  special  remedy  afforded  by  the  statute  in  such 
ase,  to  secure  himself  against  the  consequences  of  the  coo- 
emplated  fraud?  I  think  he  may,  and  that  the  plea,  not 
iverring  the  other  suit  to  be  still  pending,  is  had. 

2.  It  is  also  objected  that  the  plea  is  bad  because  it  avera 
>nly  that  the  other  suit  was  brought  "  upon  and  for  the  not 
lerforming  the  very  same  identical  promises  and  nnderlak- 
ngs,"  without  adding  the  words,  "  in  the  said  declaration  in 
his  present  suit  mentioned,"  or  other  words  equivalent  there- 
o,  showing  what  promises  and  undertakings  are  referred  to. 

Pleas  in  abatement  are  not  to  be  favored,  and  certainty  to 
very  intent  is  required.  Nothing  can  be  taken  by  intenii-' 
aent  in  favor  of  the  pleader;  and  without  intending  sorae- 
bing  which  is  not  expressed  in  the  plea,  it  is  entirely  uucer- 
ain.  It  is  said  in  3  Chit.  PI.  903,  note  y,  that  the  precedents 
f  pleas  in  abatement  of  another  action  depending,  vary  in 
loint  of  form;  sometimes  they  set  forth  the  declaration  in 
he  first  action;  but  others,  as  in  the  precedent  there  found, 
re  more  concise;  and  various  precedents  in  each  form  are 
eferred  to.  The  precedent  in  Chitty,  and  those  referred  to 
f  that  description,  contain  the  words,  in  the  said  declaration 

1  this  present  suit  mentioned/  and  so,  I  believe,  ai-e  all  tbe 
recedents  in  which  the  declaration  in  the  first  suit  is  not  set 
}rth  in  the  plea. 
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Several  other  objections  were  raised  upon  the  argu-  [257*] 
ment,  which  it  is  not  oecessary  to  notice. 

It  must  be  certified  to  tlie  circuit  court  for  the  county  of 
Wayne,  as  the  opinion  of  this  court,  that  the  plaintiff  Ib  enti- 
tled to  judgment  upon  the  demurrer,  and  that  the  defendant 
answer  over. 

Certified  accordingly. 


MiLLEK  vs.  Chaffee. 


Disputed  queations  at  fact  caoDnt  be  reTiewed,  on  a  writ  of  eiror  bronglit 
on  ajudgmentoftlie  circuit  court  afflnniug,  od  certiorari,  a  Judgment 
of  the  countj  court. 

Ebsok  to  "Wayne  Circuit  Court,  on  a  judgment  of  that 
court  affirming,  on  certiorari,  a  judgment  of  the  county  court 
Bishop,  for  plaintiff  in  error. 
.Fan  J)y}ce  and  Emmons,  for  defendant  in  error. 

By  the  Cov/rt,  Miles,  J.  The  question  is,  whether,  apon 
this  writ  of  error,  we  have  anything  to  do  with  the  disputed 
questions  of  fact,  determined  by  the  co«nty  court. 

A  writ  of  error  ie  said  to  lie  only  upon  matters  of  law  aris- 
ing upon  the  face  of  the  proceedings.     2  Chit.  Black.  406. 

By  the  statute,  a  review  of  the  proceedings  and  judgment 
of  the  county  court  may  be  had  upon  certiorari;  and  the  cir- 
cuit is  in  such  case  required  to  give  judgment  in  the  cause  as 
the  right  of  the  matter  shall  appear,  without  regarding  techni- 
cal omissions,  etc.,  which  did  not  affect  the  merits. 

It  is  not  our  intention,  inasmuch  as  it  is  not  necessary  in 
tliis  case,  to  define  the  extent  of  the  jurisdiction  of  the  circuit 

Note.  —  Id  Teller  •.  Wetherell,  6  Hicli.  46,  It  waa  held  thai  the  supreme 
court  on  the  commou  writ  of  error  has  Jurisdiction  of  erroraof  fact,  and 
migbt  issue  a  venire  for  a  Jury  to  try  them^or  remit  them  to  the  circuit 
court  for  trial;  while  in  Bigley  o.  Laat,  8  id.  613,  aod  Bromlej  e.  People 
T  id.  472,  ii  is  said  that  the  caae  can  be  renewed  od  errors  of  law  only, 
not  OD  coaflictlDg  teatitnoDj. 
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court  under  the  statute;  but  we  refer  to  it  for  the  purpose  of 
introducing  adecision  of  tbe  supreme  court  of  the  state 
[258*]  of  New  York,  showing  the  views  there  en*tertained 
under  a  statute  with  a  similar  provision.  By  that 
statute,  a  court  of  common  pleas  was  autliorized  to  n^im 
upon  certiorari  tbe  judgments  of  a  justice  of  the  peace,  and  to 
decide  ficcording  to  the  justice  of  the  case,  disr^arding  mat- 
ters of  foi'in,  wliich  did  not  affect  tbe  merits. 

In  tbe  case  of  WJiitney  v.  Sutton,  10  Wend.  412,  the  com- 
mon pleas  having  reversed  the  judgment  of  the  jnstice  recov- 
ered by  the  plaintiff  below,  he  sued  out  a  writ  of  error,  retnrn- 
able  in  the  snpreme  court,  which  brought  up  the  record  of 
the  common  ptcfis  containing  tbe  justice's  return.  From  that 
retnm  it  appeared  that  the  questions  raised  before  the  justice 
were  both  of  law  and  fact. 

The  conrt  there  say,  Savage,  Ch,  J.,  "  with  the  questions  of 
fact  which  were  disputed,  we  have  nothing  to  do;  upon  a  writ 
of  error  we  can  coiTect  errors  of  law  only."  And,  further, 
"  whetlier  tlie  decision  was  according  to  the  right  of  the  case, 
was  a  proper  question  to  be  reviewed  by  the  common  pleas, 
and  18  not  a  proper  question  for  review  by  this  court." 

As  we  have  before  said,  we  do  not  now  pretend  to  deter- 
mine tlie  proper  mode  of  revioTing  questions  of  fact  by  the 
circuit  court,  but  solely  to  declare  that  this  statute  has  not 
conferred  npon  this  court  any  additional  powers,  or  required 
from  it  the  performance  of  any  other  duties  than  before  ex- 
isted at  common  law. 

There  being,  then,  no  error  found  in  the  judgment  of  tie 
circuit  court,  tbe  same  must  be  nffirs^ed. 

Judgment  affirmed. 
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•Austin  vs.  Steong.  [259*] 

Wlicre  an  afBdRvit  for  aa  appeal  from  the  judgment  of  a  Justice,  uoder  sec 
a  of  tbt:  act,  Ses.  L.  IS45,  p.  98,  nsa  made  hy  an  attorney  of  ttie  party 
and  stated,  that  plaintiff  recovered  five  dollnrs  more  tban  was  Justly 
and  bonestly  due  bim,  as  deponent  believed,  from  the  facts  and  evi- 
dence in  the  canse,  which  were  ftillj  communicated  lo  bim,  it  was  held 
anfflcient 

The  recognizance  for  an  appeal  ander  the  act,  3es.  L.  1845,  p.  98,  most  bo 
taken  before  the  Justice  by  whom  the  cause  was  tried. 

Cask  submitted  by  agreement  of  parties. 
Van  Dyke  <&  Eminons,  for  pkintiff. 
Lothrop  &  Duffield,  for  defendant. 

By  the  Coitrt,  Whipple,  C.  J.  This  cause  was  originally 
commenced  before  a  justice  of  the  peace,  and  was  by  appeal 
taken  to  the  circuit  court  of  the  county  of  Wayne.  A  motion 
was  made  in  that  court  to  dismiBS  the  appeal,  on  the  ground 
of  the  inenfiiciency  of  the  affidavit  and  recognizance  required 
by  the  statute.  The  circuit  court  deeming  the  affidavit  insuffi- 
cient, dismiBsed  the  appeal. 

The  parties,  by  their  counsel,  having  waived  the  issuing  of 
a  writ  of  error,  have  agreed  to  submit  the  record  to  this  court, 
in  order  that  the  decision  of  the  court  below  might  be  re* 
viewed. 

The  second  section  of  the  act  of  1845,  amendatory  of  tbo 
juetieee'  act  of  1841,  provides,  that  "  no  party  against  whom  a 
judgment  has  been  rendered  by  a  justice  of  the  peace,  upon 
any  claim  arising  upon  contract,  express  or  implied,  shall  ap- 
peal therefrom  to  the  circuit  court,  unless  such  party,  his  agent 
or  attorney,  shall  within  five  days  after  the  rendition  of  such 
judgment,  make  and  present  to  such  justice  an  affidavit,  ally- 
ing therein  that  the  party  recovering  such  judgment  had  re- 
covered therein  at  least  five  dollars  more  than  was  justly  and 
honestly  due  such  party." 

Note.  —  Distinction  between  defects  in  affidavit  for  appeal  taken  before 
Justice  who  tried  the  cause  uid  before  anolbcr  ofBccr,  faribcr  considered 
U  Dickcnsim  «.  Simondson,  2G  Mich.  113. 
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It  is  objected  to  the  affidavit,  that  it  docs  not  appear  that 
the  attorney  was  ever  fully  advised  by  tlie  defendant  of 
^260*]  the  merits  of  the  case;  *or  that  al)  the  facta  and  evi- 
dence were  elicited  on  the  trial  before  the  justice,  or 
:hnt  the  attorney  was  present  at  the  trial  and  heard  tlie  eri- 
iencc. 

I  tliink  it  could  never  have  been  intended  by  the  legislature, 
:hat  wlicn  the  affidavit  was  made  by  an  agent  or  attorney,  that 
:hould  swear  positively  that  the  prevailing  party  recovered 
5ve  dollars  more  than  was  honestly  and  justly  due  him.  This 
could  not,  in  the  nature  of  things,  be  done,  except  in  cases 
n-here  the  agent  or  attorney  had  a  personal  knowledge  of  the 
facts.  Generally,  however,  the  attorney  does  not  possess  this 
personal  knowledge,  but  derives  the  facts  from  his  client,  npon 
whom  he  must  secessarily  rely.  The  affidavit  in  this  case, 
itter  stating  that  tlie  plaintiff  recovered  five  dollars  more  than 
Evas  jnstly  and  honestly  due,  concludes  as  follows;  "As  depo- 
aent  believes,  from  the  facts  and  evidence  in  the  cause,  which 
ire  fully  communicated  to  him." 

The  qualifying  words,  "as  deponent  believes,"  are  unobjec- 
tionable for  the  reasons  already  given.  Had  the  affidavit  cod- 
;lnded  with  these  words,  no  question  could  have  been  raised 
respecting  its  sufficiency;  it  would  have  been  a  substantiBl 
iorapliance  with  the  statute.  But  this  belief  is  said  to  be 
founded  on  insufficient  groands.  It  is  true,  that  the  attorney 
does  not,  in  words,  swear  that  the  facts  were  communicated  Co 
hira  by  his  client,  or  that  he  was  present  at  the  trial  before  the 
justice,  and  heard  the  evidence.  But  is  not  this  fairly  im- 
plied? 

The  facts  in  the  cause,  and  the  evidence  in  the  canse,  are 
stated  in  positive  terms  to  have  been  communicated  to  the  at- 
torney. From  what  source  and  in  what  manner  did  he  derive 
A  knowledge  of  those  facts,  and  of  the  evidence  in  the  cause! 
We  must  necessarily  consult  our  experience  in  determining 
this  question.  With  respect  to  the  facts,  as  I  have  already 
said,  they  are  usually  derived  from  the  client.  But  another 
and  a  more  satisfactory  mode  of  ascertaining  them  is,  from 
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the  evidence  given  on  the  trial  of  the  cause,  when  the  facts  are 
communicated  under  the  BanctiDn  of  an  oath.  Although  it 
does  not  affirmatively  appear  in  the  affidavit  that  the  attorney 
was  present  at  the  trial,  yet  I  think  it  is  fair  to  infer  that  such 
was  the  fact  —  indeed,  the  inference  is  supported  by  the  return 
of  the  justice,  which  shows  that  the  defendant  did  appear,  by 
his  attorney,  Mr.  Lothrop.  But  I  am  inclined  to  think  that  it 
is  not  necessary  to  state  how  the  facts  were  made  known 
to  the  *attorney;  it  is  sufficient  if  he  swears  that  the  [261*] 
facts  have  been  communicated  to  hinlj  if  it  should  af- 
terwards appear  that  they  had  not  been  communicated  to  him, 
he  would  render  himself  liable  in  a  criminal  prosecution. 

If,  as  contended  by  the  plaintiff,  it  is  a  fair  construction  of 
the  affidavit  to  say,  that  the  facts  were  only  made  known  to  the 
attorney,  through  the  medium  of  the  evidence  rendered  on  the 
trial  before  the  justice,  I  still  think  the  attorney  might  well 
act  upon  the  facts  thus  disclosed,  in  forming  an  opinion  as  to 
whether  or  not  the  plaintiff  had  recovered  more  than  was 
justly  and  honestly  due  to  him.  It  may  be  true,  that  all  the 
facts  might  not  have  been  elicited  on  the  trial,  but  the  fair 
presumption  is,  that  the  plaintiff  adduced  all  the  proof  which 
he  could  command  in  support  of  his  right  to  recover.  How- 
ever this  may  be,  the  attorney  has  sworn  that,  according  to 
his  belief,  the  plaintiff  recovered  five  dollars  more  than  waa 
honestly  and  justly  due  to  him,  and  that  this  belief  was 
founded  on  the  facts  and  evidence  in  the  cause,  which  were 
fully  communicated  to  him. 

Upon  the  other  question  raised  by  counsel,  I  am  of  opinion, 
that,  \iuder  the  act  of  1845,  the  recognisance  can  only  be  taken 
before  the  justice  by  whom  the  cause  is  tried.  This  the  stat- 
ute clearly  contemplates.  Section  4  provides,  that  the  party 
appealing  shall,  ai  the  time  he  enters  into  a  recognizance,  "  pay 
to  such  justice  the  costs  of  the  suit,  and  one  dollar  for  making 
and  filing  his  return."  How  can  the  appellant  pay  the  costs 
etc.,  "  nt  the  tune  of  entering  into  the  recognizance,"  unless  it 
be  entered  into  before  the  justice  by  whom  the  cause  was  tried? 
But  the  iifth  section  is  more  decisive  of  the  question:  it  pro- 
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les,  that  "  no  justice  of  tlie  peace  shall  receive  any  recogni- 
ice  on  appeal  as  hereinbefore  provided,  unless  the  person 
iering  into  the  same  as  surety,  justifies  Iiis  responsibility  on 
:h,  and  answers  any  question  touching  hie  pecuniary  respon- 
ility,  which  such  justice  may  deem  proper  to  put"  The 
tice  who  receives  the  recognizance  ia  the  one  by  whom  the 
ise  was  tried;  and  the  act  expressly  directs  that  he  shall 
;  receive  it,  unless  the  surety  justifies,  and  answers  any  ques- 
n  touching  his  pecuniary  responsibility,  which  stich  justice 
y  deem  proper  to  put. 

Whatever  may  hare  been  the  rule  previous  to  the 
12*]  act  of  1845,  it  *seein8  quite  clear  that  that  act  cannot 
be  carried  into  effect,, unless  the  justice  who  tries  the 
ise  also  takes  the  recognizance. 

iVe  think,  therefore,  thitt  while  the  affidavit  was  safficient, 
it  the  recognizance  should  have  been  taken  by  the  justice 
o  tried  the  cause. 


Mat  vb.  Tillmau. 


tn  18 IS,  conveyed  ceri&in  premUeeb;  warraiilj,deed  to  R.,  who  afler- 

wards  died,  and  E.  R.,  bis  widow,  applied  to  tlie  gOTeruor  and  judges 

TOTK  —  Husband'a  grsntee  is  estopped  friim  disputing  the  widow's  right 
lower,  though  the  husband  had  no  legal  title,  if  the  grsntee  obtains  the 
il  title  afterwards  on  a  claim  based  on  the  husband's  deed.  Msjt. 
cht,  ante,  187.  Oue  coming  into  possession  of  land  Under  a  given  tide, 
pVocuring  releasL's  of  claims  of  third  parties  thereto,  will  be  deemed 
rocurc  thfm  in  aid  of  such  title,  and  not  to  overthrow  it.  Fanners' mU 
;hanic8'  Bank  c.  Bronson,  14  Mich.  381;  see  also  Wanzert.  Blancbarf, 
.  11;  Cooke.  Piokler.S  id.  131;  M an delb aum  «.  North  American  Min 
Company,  4  id.  4G3, 

-  Sec  also  Hlj g  o.  Cimk,  4  Gilm.  336,  Dower  does  nut  attach  to  land 
ch  husband  conveyed  before  he  had  either  a  legal  or  e()uilable  title, 
oley  V.  Magie,  £0  III.  •%30.  He  mast  have  had  an  equitable  estate  vbich 
ihl  descend  to  his  heirs-at.law,  and  entilic  him  or  them  to  be  invested 
I  the  legal  ritle,  not  a  mere  chose  in  action,  NicoU  e.  Ogden,  28  id. 
;  Slow  T.  Slecl,  45  id.  328;  Steele  e.  Magie,  48  id.  396;  Slrawo  c.  Sirana 
1).  41i.    Not  culitled  to  dower  as  against  a  mortgagee,  after  strict  fore. 
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of  the  territory  ot  Micbigan,  as  the  widow  and  legal  representative  ot 
R.,nnder  the  act  of  congress  of  A[i]il  31.1800,  entiliod  "An  act  to  pro- 
vide for  the  adjustment  of  titles  of  lands  in  the  town  of  Detroit,  and 
territory  uf  Michigan,  and  for  other  purposes,"  placing  her  applica- 
tion on  the  deed  from  M.  to  R.,  and  in  pursuance  of  such  application, 
the  premises  were  deeded  to  her.  In  an  action  of  ejectment  brought 
by  the  widow  of  M.  for  her  riglit  of  dower  in  the  premises,  it  was  held. 
E.  R.  and  those  claiming  under  her  were  estopped,  by  ihodeed  from 
H.  to  R.,  fh)m  denying  the  seizin  of  U. 

Case   reserved  from  WajDc  Circuit  Court. 
Ejectment  for  dower.     The  facts  are  fully  stated  in   the 
opinioD  of  the  court. 
Davidson,  for  plaiDtifF. 
Backus,  for  defendant. 

By  the  Court,  Green,  J.  James  May,  the  husband  of  the 
plaintiff,  for  several  years  prior  to  the  15th  of  November,  1815, 
held  the  premises  in  qneetion,  with  the  exception  of  a  small 
parcel  thereof,  under  deeds  of  conveyance  in  fee  from  several 
individuals;  and  on  the  last  mentioned  day  he  conveyed  the 
same  to  Duncan  Reid,  by  a  warranty  deed  indented.  Reid 
subsequently  died;  and  Mrs.  Eleanor  Reid,  his  widow  (now 
Mrs.  Sheldon),  applied  to  the  governor  and  jndges  of  the  late 
territory  of  Michigan,  as  the  widow  and  legal  representative 
of  the  said  Duncan  Reid,  under  the  act  of  coingress  of  April 
21,  1806,  entitled  "An  act  to  provide  for  the  adjustment  of 
titles  of  land  in  the  town  of  Detroit  and  territory  of 
Michigan,  and  for  other  purposea,"  for  a  deed  *of  the  [263*] 
same;  which  application  was  made  under  and  by  vir- 
tue of  the  said  deed  from  May;  and  in  pursuance  of  said  ap- 
plication, the  lands  were  deeded  to  her.  The  defendant  is  in 
possession,  under  Mrs.  Sheldon. 

closure  of  a  morlgage  given  betiirc  he  had  acquired  a  right  to  tlic  legal 
title  by  making  payments,  Taylor  t.  Kearo.  68  id.  339.  Dower  dislin. 
gniahed  from  heirsliip,  Sutherland  c.  Sutlierlanil,  68  id,  481.  Widow  of 
prior  purcliaser,  out  of  possession  and  deed  unrecorded,  gels  no  dower  as 
againei  subsequent  purcliaser  in  possession,  without  notice,  Kicoll  c 
Todd,  70  id.  295.  Vide  also  Qreenbaum  ».  Austrian,  id.  591 ;  Morse  e.  Thor 
eell,7eid.60O. 
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The  first  Bection  of  the  act  of  congress  referred  to  provide! 
"  that  the  governor  and  judges  of  the  territory  of  Michigan 
shall  be  and  they  or  any  three  of  them  are  hereby  authorized 
to  lay  out  a  town  including  the  whole  of  the  old  town  of  De- 
troitand  ten  tlionsand-acres  adjacent,  excepting  such  parts  as  the 
president  of  the  United  States  shall  direct  to  be  reserved  for 
the  use  of  the  military  department,  and  ehall  hear,  examine 
and  finally  adjust  all  claims  to  lots  therein,  and  give  deeds  for 
the  same." 

It  is  insisted  on  the  part  of  the  defendant,  that  May  had 
only  an  equitable  title  to  the  premises  in  question,  upon  which 
no  right  of  dower  could  attach.  At  the  common  law  a  widow 
could  not  be  endowed  of  an  equity  of  redemption,  or  other 
mere  equitable  interest;  and  the  question  in  this  case  is, 
whether  the  title  of  May  is  to  be  deemed  a  legal  title.  In  the 
case  of  May  v.  Specht  et  al.^  decided  at  the  present  term  of 
tliis  court,  the  character  of  a  title  acquired  by  conveyance  and 
possession,  while  the  paramount  title  was  in  the  government 
of  the  United  States,  was  considered.  In  this  case  it  does  not 
appear  whether  actual  possession  accompanied  the  conveyance 
to  and  from  May  or  not,  and  it  does  not  seem  to  be  material, 
inasmuch  aa  the  law  under  which  the  premises  were  deeded  to 
Mrs.  Eeid  did  not  make  possession  a  prerequisite  to  the 
giving  of  the  deed.  The  powers  of  the  governor  and  judges 
extended  only  to  the  hearing,  examining,  and  finally  adjusting 
vXiol^ims  to  lots  in  the  city  of  Detroit.  Mrs.  Reid  claimed 
the  lots  in  question  as  the  widow  and  legal  representative  of 
Duncan  Reid,  her  late  husband,  under  and  by  virtue  of  tbe 
deed  from  May.  What  estate  did  she  claim  by  virtue  of  that 
deed?  Evidently  an  estate  in  fee  simple;  and  this  claim  was 
recognized  as  good,  and  the  lots  were  deeded  to  her  accord- 
ingly. 

By  what  right  does  she  now  claim?  Can  she  now  say  that 
she  claims  solely  under  the  deed  of  the  governor  and  judges, 
or  of   the    mayor,   recoi'der    and    common   council    of  De- 

■  Ante,  p.  187 
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troit,  who  succeeded  to  the  *power8  of  the  governor  [264*] 
and  judges?  I  apprehend  not.  The  deed  to  her 
operated  merely  as  an  extinguishment  o£  the  title  to  the  United 
States,  and  was  a  recognition  of  the  legal  title  which  May 
claimed  and  conveyed  to  Eeid,  and  which  sAs  claimed,  as  the 
legal  representative  of  her  husband.  While  we  might  hesi- 
tate to  apply  the  strictly  technical  doctrine  of  estoppel  in  a 
case  where  it  would  work  gross  injustice,  as  we  believe  in 
many  cases  it  has  done,  yet  we  feel  no  hesitation  in  saying 
that  Duncan  Eeid,  and  Mrs.  Sheldon,  who  claims  under  him, 
ought  to  be  bound  by  their  solemn  admissions  and  estopped 
from  denying  legal  seizin  in  James  May  during  the  coverture. 
The  application  of  that  rule  in  this  case  operates  to  prevent 
injustice,  and  not  to  produce  it;  and  this  class  of  cases,  it 
seems  to  me,  ought  long  ago  to  have  been  distinguished  from 
that  in  which  the  party  baa  been  debarred  from  showing  the 
purchase  of  an  adverse  paramount  title,  set  up  in  opposition  to 
that  under  which  the  possession  was  obtained,  and  when  the 
party  has  been  obliged  to  pay  the  full  original  value  of  the 
estate,  in  order  to  avoid  an  eviction  and  save  his  improve- 
ments. 

In  the  ease  of  Blake  d;  Goodhue  v.  Tucker^l^  Tt.  44,  the 
court  say,  "  that  the  whole  doctrine  of  estoppel  is  based  upon 
this  principle:  to  effect  justice  and  prevent  wrong."  In  that 
case  it  was  holden  that  a  charter  granted  by  the  state  of  Yer- 
mont  in  1791,  enured  for  the  benefit  of  the  grantee  of  the 
person  to  whom  the  charter  was  made,  by  a  deed  of  quit  claimi  ■ 
and  release,  with  a  covenant  of  warranty  against  all  claims  of 
all  persons  claiming  the  same  under  the  grantor,  his  heire  or 
assigns,  or  the  state  of  Vermont. 

In  the  case  of  Yanderheyden  v.  Crandall,  2  Dcnio  9,  the 
facts  were  briefly  these:  "  On  the  1st  August,  1792,  M.  T,, 
having  only  an  equitable  interest  for  life  (the  legal  estate  bft- 
iog  in  trustees),  executed  a  mortgage  with  covenant  of  seizin, 
to  the  loan  officers  of  the  county  of  Kensaelaer,  On  the  18th 
of  September,  1799,  upon  a  foreclosure  of  the  mortgage,  the 
loan  officers  conveyed  the  premises  in  fee  to  P.     In  1809,  the 
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fee  simple  passed  to  M.  V.,  the  mortgagor,  by  descent,  on  the 
death  of  his  son,  D.  M.  V.,  in  whom  the  remainder  of  the 
estate  had  been  vested  by  devise.  The  question  arose  between 
those  holding  under  the  title  derived  from  P.,  the  purchaser 
under  the  mortgage,  and  those  claiming  under  the  heirs  of  M. 
v.,  who  died  in  1825,  The  court  say,  that  the  remain- 
[265*]  der  in  fee  simple,  which  vested  in  M.  V.  *on  the  decease 
of  D.  V.  M.  enured  by  the  way  of  estoppel,  to  the  ben- 
efit of  the  purchaser  at  the  mortgage  sale,  which  was  a  fee 
simple  absolute;  and  many  authorities  are  cited,  establishing 
this  doctrine.     See  also  2  Hill  303. 

In  the  last  cited  case,  a  patent  was  issued  in  the  namQ  of  a 
deceased  soldier,  and  it  was  held  to  confirm  the  title  of  the 
heirs,  and  of  all  persons  deriving  title  from  or  through  them 
as  purchasers  and  devisees.  "  But,"  says  Chief  Justice  Iffelson, 
"  the  purchaser  takes  the  estate  cum  onere.  If  the  heir,  from 
whom  he  derives  title,  has  incumbered  it  by  mortgage  or 
otherwise,  he  takes  s'ubject  to  the  charge,  the  same  as  in  any 
other  case  of  purchase;  and  so  as  the  devisee  of  the  heir,  who 
is  put  in  the  same  category  with  the  purchaser.  If  a  lease  for 
life  or  for  years  has  been  made  by  the  heir  before  the  convey- 
ance or  devise,  the  purchaser  or  devisee  must  take  subject  to 
it;  and  the  same  rule  prevails  in  respect  to  an  inchoate  estate 
in  dower,  or  any  other  interest  created  either  by  the  act  of 
law  or  of  the  heir." 

It  must  be  certified  to  the  circuit  court  for  the  county  of 
Wayne,  as  the  opinion  of  this  court  upon  the  questions  re- 
served in  this  case,  that  the  plaintiflF  is  entitled  to  recover  her 
dower  in  the  premises  in  question. 

Certified  accordingly. 
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Stewakt  vb.  Hill. 

H.  commenced  aa  action  against  S.,  in  the  county  court,  by  filiog  a  dec 
ration  and  making  and  filing  an  affidavit,  under  tlie  first  subdiviai 
of  sec.  39,  R.  S.  384,  on  nliicli  a  warrant  was  issued  against  8.,  who  w 
arrested  and  brought  Inio  court,  when  he  applied  for  and  obtained 
adjournment  of  the  cause,  without  pleading,  on  giving  bail.  On  t 
adjourned  day  be  appeared  and  moved  lo  set  aside  tlie  proceedinj 
for  the  reasons,  1.  Thai  the  affidavit  was  not  annexed  to  and  return 

Note. —  Appearance  and  answer  waive  ail  objections,  oven  in  case 
nonrbsident  defendant  proceeded  against  by  advertisement.  Stone 
Welling,  U  Micb.  514.  Defendant  waives  nothing  by  failure  to  ap pet 
ptainiiS'  must  prove  his  case,  Gilbert  v.  Hunford,  13  id.  40;  Barber 
Taylor,  jjoi(,  333. 

—  Appearance  of  defendant  in  justice's  court  and  answer,  waive  all  ( 
fecta  in  process  or  services,  Hceron  c.  Beckwitb,  1  Wis.  17;  Lowe 
StriDgiiam,  14  id.  222;  State  n.  Doanc.  id.  483.  Want  of  Jurisdiction  ov 
a  foreign  Corporation  waived  by  its  appearance.  Conger  v,  G.  &  C.  U,  R. 
Co.  17  Wis,  477.  So  of  appearance  in  attachment  suit,  if  defendant  n 
een-ed,  Williams  v.  Stewart,  3  id.  773;  Bell  n-  Olmsted,  18  id.  60;  Stona 
V.  Glcssiier,4  id.  375.  So  un  appeal  from  ajustice's  judgment  waives  c 
fecu  in  summons  and  service,  Barnum  v.  Fitzpatrick,  11  id.  81.  So  oft 
taiaing  time,  State  v.  Messmorc,  14  id.  115;  or  moving  to  postpone  sale 
partition,  Taliman  o  McCarty.  11  id.  401. 

But  defendant  appearing  specially,  to  dismiss  attachment  for  nonservii 
does  not  waive  service.  Allen  t.  Lee,  6  Wis.  478;  otherwise  of  obtainii 
time.  U.  M.  T.  Co.  v.  Whittaker,  16  id.  220;  or  demanding  bill  of  panic 
lars  after  motion  lo  dismiss  is  overruled,  Baizer  e.  Lasch,  3!^  id.  208; 
moving  lo  set  aside  judgment  on  defects  in  pleading,  Grantier  v.  Ro 
crance,  37  id.  488;  Nortlirup  u.  Sliep.trd,  28  id.  220;  stipulation  lo  ti 
Heeler  v.  Keeier,  34  id.  533;  moving  to  open  default,  Ins.  Co.  of  N.  A. 
Swineford,  28  id.  257 ;  to  set  aside  sale.  Andersim  v.  Coburn,  37  id.  559. 

—  Appearance  cures  all  defects  of  proceess,  void  or  voidable,  Vanderb 
V.  Johnson,  3  Sc.im.  48,  So  of  any  subsequent  steps  in  llic  case.  Abbot 
Semple,  35  III.  107;  Dart  t.  Hercules,  34  id.  395;  Dunning  v.  Dunning, 
id.  306;  McBane  r.  People,  50  id.  303;  Swift  o.  Lee,  65  id.  330.  Wb 
special,  HcKab  o.  Bennett,  06  id.  157.  Demurrer  is  a  general  appcarani 
Pro.  Life  Ins.  Co.  o.  Palmer,  81  id.  88. 

Appearance  before  aupervisors,  on  appeal  in  highway  cases,  waiv 
irregularities  before  commissioners,  Anderson  «.  Wood,  80  III.  15;  a: 
under  drainage  act.  Giikerson  ».  Scott,  76  id,  509 ;  and  total  want  of  aervii 
Pilktnsv.  Byrne,  72  id.  101;  or  of  process  in  justice's  court.  Bliss  n.Harr 
70  id.  843;  Wiggins  v.  City  of  Cliicago,  68  id.  373;  Fink  e.  Denbrow, 
id.  76.    Demurrer  is  appearance,  Bills  e.  Stanton,  id,  SI. 
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with  the  writ.    2.  That  the  note  and  mortgage,  on  which  the  snit  was 

brought,  were  not  filed  at  the  time  of  filing  the  declaration.    8.  That  a 

copy  of  the  afildavit  was  not  served  on  him ;  which  motion  was  orer- 

rulcd.    He  then  offered  to  introduce  testimony  to  controvert  the  facts 

[2G6*]  stated  in  the  affidavit,  which  *the  court  refused  to  receive.    Eeldf  1. 

That  it  was  too  late,  after  his  appearance  to  the  action  hy  giving  hail, 

to  object  to  the  regularity  of  the  proceedings  or  the  sufficiency  of  the 

affidavit.    2.  That  on  their  merits,  the  questions  were  rightly  disposed 

of  by  the  county  court 

Ebbob  to  Wayne  Circuit  Court. 
Grayy  for  plaintiff  in  error. 
Bishop^  for  defendant  in  error. 

By  the  Courts  Mundy,  J.  This  suit  was  commenced  in  the 
county  court  for  Wayne  county,  on  the  25th  day  of  June,  1847, 
by  Hill  against  Stewart,  by  filing  a  declaration  and  a  copy  of 
the  note  upon  which  the  suit  was  founded.  At  the  time  of 
filing  the  declaration,  the  plaintiff's  attorney  made  and  filed, 
xmder  the  first  subdivision  of  sec  39  of  the  R.  S.,  p.  384,  an 
aflBidavit.  On  the  26th  of  June,  the  defendant  was  brought 
before  the  court  upon  a  warranty  issued  under  the  provisions 
of  the  aforesaid  section;  and  upon  his  application,  and  upon 
his  giving  the  bail  bond  required  by  the  statute,  the  cause 
was  adjourned  until  the  30th  of  June.  Upon  the  appearance 
of  the  parties  on  that  day,  the  defendant  asked  and  obtained  a 
continuance,  on  account  of  the  absence  of  his  attorney,  until 
the  5th  day  of  July,  1847;  on  which  day  the  defendant  again, 
by  his  attorney,  and  without  pleading,  obtained  a  continuance 
until  the  next  day.  On  the  6th  of  July,  the  parties  having 
appeared,  the  defendant's  attorney  moved  to  quash  and  set 
aside  the  proceedings  for  the  following  reasons:  1.  That  the 
aflBdavit  was  not  annexed  to  and  returned  with  the  writ.  3. 
That  the  note  and  mortgage  upon  which  the  suit  was  brought, 
were  not  filed,  and  did  not  appear  to  have  been  presented  to 
the  court  at  the  time  of  filing  the  declaration;  and  3.  That 
the  copy  of  the  affidavit  was  not  served  on  the  defendant  at 
the  time  of  serving  the  warrant.  Which  motion  was  over- 
ruled.    The  defendant's  counsel  then  offered  to  introduce  tes- 
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timony  to  controvert  the  facts  contained  in  the  affidavit,  which 
was  also  overruled.  The  defendant  then  put  in  his  plea.  No 
objection  was  made  to  the  sufficiency  of  the  affidavit. 

We  think  it  was  too  late,  after  the  defendant's  appearance 
to  the  action,  which  appearance  was  perfected  by  his  giving 
the  bail  bond  required  by  the  statute,  to  object  either  to  the 
regularity  or  the  sufficiency  of  the  affidavit. 

*It  is  well  established,  that  if  the  defendant  appear  to  [267*] 
the  writ,  although  it  be  absolutely  void,  and  he  be  ig- 
norant of  the  fact,  at  the  time  of  tho  appearance,  he  will  be 
regarded  as  regularly  in  court,  and  the  court  will  not  set  the 
writ  aside.  5  Cow.  15;  7  id.  366;  17  Johns.  63.  "We  know 
of  no  practice  in  support  of  the  defendant's  offer  to  controvert 
the  facts  set  forth  in  the  affidavit. 

There  is  no  analogy  between  this  proceeding  and  that  under 
chapter  141,  entitled,  "  Of  the  punishment  of  fraudulent  debt- 
ors." 

There  the  object  of  the  proceeding  is  to  ascertain  whether 
or  not  the  defendant  be  guilty  of  the  fraud  charged  in  the 
affidavit,  for  the  purpose  of  punishment  if  he  be  guilty;  and 
to  that  end,  an  issue  is  made  np  and  tried  in  the  particular 
manner  in  that  chapter  provided.  It  is  assigned  for  error 
also,  that  the  circuit  court  erred  in  affirming  tho  judgment  of 
the  county  court  —  the  affidavit  on  which  the  warrant  issued, 
not  showing  fraud  in  the  note  declared  upon;  and  the  same 
being  insufficient,  and  not  setting  forth  the  facts  and  circum- 
stances showing  the  alleged  fraud. 

As  the  appearance  of  a  defendant,  by  putting  in  bail  upon 
a  capias  ad  respondendum,  is  a  waiver  of  any  iusufSciency  in 
the  affidavit  upon  which  such  writ  was  sued  out;  so,  as  we 
have  before  intimated,  the  appe&rance  of  the  defendant  in  this 
case,  effected  by  his  entering  into  the  bail  bond  required  by 
the  statute,  and  his  asking  and  obtaining  three  adjournments 
without  making  any  objection  to  the  regularity  of  the  pro- 
ceedings, was  a  waiver  of  any  defect  in  the  affidavit,  if  any 
such  defect  exists.  The  office  of  this  affidavit  was  simply  to 
authorize  the  issuing  of  a  warrant.     The  court  had  jurisdio- 
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tion  of  the  subject  matter;  and  the  appearance  of  the  defend- 
ant to  the  suit  gave  to  it  jurisdiction  of  his  person.  It  was 
then  too  late  to  raise  any  question  upon  the  suflSciency  of  the 
affidavit  in  the  county  court;  whether  these  objections  were 
made  in  the  circuit  court  or  not,  does  not  appear  from  the 
record.  We  are  satisfied  that  they  could  not  rightfully  have 
been  made  tliere  —  they  are  clearly  not  the  subject  matter  of 
consideration  here. 

We  might  thus  dispose  of  this  case  without  any  expression 
of  opinion  upon  the  merits  of  the  questions  raised  in  the 
county  court;  but,  as  they  were  questions  of  practice — I 
speak  of  the  questions  referred  to  in  the  commencement 
[268*]  of  this  opinion  —  depending  upon  the  construc*tion  of 
the  statute,  we  think  proper  to  say  that  tliey  were 
rightly  disposed  of  upon  their  merits  in  that  court. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


Wall  vs.  Eastman. 


Where  the  moderator  of  a  school  district  refused  to  sign  a  warrant  to  a 
rate  bill  for  teacher's  wages,  and  a  Judgment  was  afterwards  recovered 
by  the  teacher  against  the  district  for  the  amount  due  him,  which  was 
paid  by  a  tax  on  the  district,  a  tax-payer,  who  was  assessed  and  had 
paid  his  part  of  the  tax,  cannot  sustain  an  action  against  the  modera* 
tor  to  recover  what  he  had  paid. 

Note.  —  This  case,  it  is  conceived,  involves  a  series  of  questions,  all  of 
which  must  be  answered  in  the  affirmative  to  entitle  plaintiff  to  recover  in 
this  action.    They  are, 

1.  Is  the  moderator  of  a  school  district,  being  a  public  officer,  liable  in 
a  private  action,  for  any  official  act  alleged  to  have  been  performed  merely 
erroneously,  but  not  alleged  to  have  been  willfully  or  intentionally  in  vio- 
lation of  law  or  of  plaintiffs  rights?  Is  he  liable  for  honest  mistakes? 
This  question  is  answered  in  the  negative  in  cases  cited  in  note  1  to  Dillon 
on  Municipal  Corporations,  §  175. 

2.  Can  a  public  officer,  who  is  not  in  possession  of  the  fund  out  of  which 
a  debt  should  be  paid,  but  who  has  the  legal  power,  and  is  under  the  legal 
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Case  reserved  from  Jackson  Circuit  Court. 

Eastman  sued  Wall  in  a  justice's  court,  in  an  action  on  the 
case,  to  recover  eight  dollars  tax,  which  he  as  resident  of  a 
school  district  has  been  compelled  to  pay,  by  reason  of  Wall's 
refusal,  as  moderator  of  the  district,  to  sign  a  warrant  to  the 
rate  bill  for  teacher's  wages.  The  substance  of  the  declara- 
tion, wliich  was  demurred  to,  is  stated  in  the  opinion  of  the 
court.  The  justice  rendered  judgment  for  Eastman,  and  Wall 
appealed  to  the  county  court,  which  also  gave  judgment  against 
him,  when  he  carried  the  case  to  the  circuit  court  by  certiorari. 

Johnson^  for  plaintiff  in  error. 

Frink^  for  defendant  in  error. 

By  the  Courts  Gbeen,  J.  The  question  reserved  in  this 
case  is,  whether  the  declaration  contains  a  cause  of  action  in 
favor  of  the  plaintiff  below.  The  declaration  sets  forth,  in 
substance,  that  in  February,  1847,  Wall,  the  defendant  below, 
was  director  of  school  district  No.  7,  in  Sandstone,  Jackson 
county;  that  a  teacher  was  hired,  who  taught  the  schood  in  that 
district,  and  made  out  a  rate  bill  for  wages  due  him,  and  re- 
quested Wall   to    issue    his    warrant,   as    director,   for  the 

obligation  to  place  himself  in  possession  thereof  by  his  own  act,  be  held 
individually  liable  to  a  creditor  of  that  fund,  for  his  neglect  to  collect 
the  fund,  as  it  was  his  duty  to  do.  The  supreme  court  of  U.  S.  have  held, 
that  this  liability  would  arise  on  refusal  of  the  officer  to  obey  a  mandamus 
requiring  him  to  collect  the  fund,  Amy  ©.  Supervisors,  11  Wall.  136;  see 
also,  Huff  «.  Knapp,  1  Seld.  (N.  Y.)  65;  People  «.  Lawrence,  6  Hill,  644; 
and  Dillon  on  Mud.  Corp.  §  665. 

3.  When  the  fund  which  should  have  been  collected  from  the  rate  pay- 
ers is  instead  collected  from  the  tax  payers,  can  an  action  for  his  pro  rata 
share  of  such  fund  be  brought  by  a  single  rate  payer,  or  must  it  be  brought 
by  the  officers  of  the  aggregated  district  and  divided  by  it  among  the  tax 
payers  pro  rata?  On  this  point  the  authorities  are  not  clear,  though  it 
would  seem  that  sooner  or  later  there  must  accrue  a  right  of  action  against 
the  district  collecting  the  tax,  on  beiialf  of  the  individual  tax  payer  who 
has  paid  it,  otherwise  there  could  be  no  ultimate  vindication  of  his  right. 
Whether  such  right  of  action  accrues  at  the  time  the  excess  of  tax  is  paid, 
or  when  the  district  refuses  to  obey  a  mandamus  to  collect  it  from  the  rate 
payers,  or  from  the  moderator,  or  when  the  district  has  collected  it  from 
either  of  the  last  named  sources,  is  not  clear. 
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[269*]  collection  thereof,  which  Wall  refused  to  do;  and  *that 
thereupon  the  teacher  sued  the  district  and  recovered 
a  judgment  for  the  wages  so  due  him,  the  amount  of  which 
judgment  was  levied  upon  the  taxable  property  within  the  dis- 
trict, and  collected ;  that  the  plaintiff  below  was  a  resident  of 
the  district,  and  owned  taxable  property  therein,  and  that  hy 
reason  of  the  premises  he  was  compelled  to  pay,  and  did  pay, 
a  portion  of  said  judgment,  to  wit:  the  sum  of  eight  dollars 
thereof,  which  sum  he  claims  to  recover  of  the  defendant 
below. 

To  this  declaration  the  defendant  below  demurred,  and  as- 
signed several  special  causes  of  demurrer,  all  of  which,  how- 
ever, embrace  but  one  proposition  in  substance,  namely,  that 
the  declaration  does  not  contain  a  cause  of  action. 

The  counsel  for  the  plaintiff  below  referred  to  5  Johns.  175; 
and  15  id.  250;  and  these  are  the  only  adjudged  cases  cited  on 
either  side.  The  question  involved  in  the  case  in  5  Johns,  re- 
ferred to  was,  whether  the  imposition  of  a  penalty  for  official 
misconduct  or  neglect  of  duty,  took  away  the  right  of  action 
for  damages.  The  law  relating  to  primary  schools,  and  the 
duties  and  liabilities  of  school  district  officers,  in  force  when 
the  cause  of  action  in  this  case,  if  any,  arose,  was  the  act  of 
1843,  Sess.  L.  1843,  p.  88.  By  the  seventy-first  section  of 
that  act,  a  penalty  of  ten  dollars  was  imposed  upon  every  per- 
son who,  having  been  elected  to  the  office  of  moderator,  di- 
rector or  assessor  of  a  school  district,  and  having  entered 
upon  the  duties  of  his  office,  should  neglect  or  refuse  to  per- 
form any  duty  required  of  him  by  virtue  of  his  office.  Section 
77  provides,  that  in  all  cases  not  otherwise  provided  for  in  that 
act,  in  which  a  duty  shall  be  enjoined  upon  any  person,  offi- 
cer or  board  of  officers,  such  person,  officer  or  board,  as  the 
case  may  be,  shall  be  liable  to  any  party  aggrieved,  in  the 
full  amount  of  all  damages  sustained  by  the  willfnl  neglect 
or  unfaithful  performance  of  snch  duty.  This  last  provision 
introduces  no  new  principle,  bnt  is  in  affirmance  of  the  com- 
mon law,  and  seems  to  have  been  incorporated  into  the  stat- 

nte  by  the  legislature,  for  the  purpose  of  precluding  any  con- 
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clnsion  to  the  contrary  which  might  otherwise  be  supposed  to 
arise  from  other  provisions  of  the  statute. 

In  the  case  of  Bartlett  v.  Crosier^  15  Johns.  254,  Mr.  Jus- 
tice Spencer  says:  "It  is  a  general  principle  of  law,  that 
wherever  an  individual  has  sustained  an  injury  by  the 
misfeasance  or  nonfeasance  of  an  oflBcer,  *who  acts  or  [270*] 
omits  to  act,  contrary  to  his  duty,  the  law  affords  re- 
dress by  an  action  on  the  case,  adapted  to  the  injury."  Of 
the  correctness  of  this  doctrine  there  can  be  no  doubt;  and 
that  it  is  applicable  to  officers  of  school  districts  under  the  law 
of  1843,  as  well  as  to  other  officers,  scarcely  admits  of  ques- 
tion. 

The  case  of  Bartlett  v.  Crozier  was  an  action  for  damages 
resulting  from  the  omission  of  the  defendant,  as  overseer  of 
highways,  to  repair  a  bridge  within  his  district,  by  reason  of 
which  plaintiff's  mare  fell  through  the  same,  and  broke  her 
leg,  etc;  and  the  supreme  court  of  the  state  of  New  York 
held  that  this  principle  applied  in  that  case,  and  that  the 
plaintiff  was  entitled  to  recover  his  damages.  The  defendant 
removed  the  case  to  the  court  for  the  correction  of  errors, 
where  the  judgment  of  the  supreme  court  was  reversed  —  not 
because*  the  general  principle  laid  down  by  Mr.  Justice 
Spencer  was  unsound,  but  because,  in  the  opinion  of  the  court 
of  errors,  which  was  unanimous,  it  did  not  apply  to  that  case. 
See  17  Johns.  439. 

The  case  of  Bartlett  v.  Orozier  differs  very  essentially  from 
this.  In  that  case,  the  broad  question  was  presented,  whether 
any  action  could  be  sustained  against  the  overseer  for  the  in- 
jury complained  of.  In  this  case  the  question  is,  whether 
tho  plaintiff  below  can  sustain  his  action,  and  not  whether 
any  action  could  be  sustained  against  the  defendant  below, 
for  the  damages  resulting  from  the  omission  of  the  official 
duty  complained  of. 

By  the  second  subdivision  of  section  21  of  the  act  before 
referred  to,  it  is  made  the  duty  of  the  director,  by  and  with 
the  advice  and  consent  of  the  moderator  or  assessor,  to  con- 
tract with  and  hire  qualified  teachers  for  tlis  district;  which 
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contract  is  required  to  be  in  writing,  and  to  specify  the  wages 
f>er  week  or  month,  as  agreed  by  the  parties.  To  this  con- 
tract the  district,  in  its  corporate  capacity,  is  a  necessary  party, 
and  in  that  capacity  it  is  bound  to  perform  it;  and  in  case  of 
a  failure  to  do  so,  is  liable  in  damages  to  the  teacher  for  its 
nonperformance.  The  district,  in  its  corporate  capacity,  re- 
ceives the  moneys  apportioned  to  it  from  the  primary  school 
fund,  or  derived  from  other  sources,  for  the  payment  of  teach- 
ers; and  if  more  is  required  for  that  purpose,  it  is  to  be  col- 
lected from  those  sending  children  to  the  school,  in  proportion 
to  the  number  of  scholars,  and  the  time  they  attend.     For  this 

purpose,  the  teacher  is  to  note  the  daily  attendance  of 
[271*]  each  scholar,  and  make  a  *return  of  the  same  to  the 

director.  The  director  is  then  to  ascertain  the  amonnt 
due  from  each  person  sending  children  to  the  school,  and  to 
make  out  a  rate  bill,  and  annex  thereto  a  warrant  for  the  col- 
lection thereof,  to  be  signed  by  him  and  the  moderator. 

This  warrant  is  to  be  directed  to  the  district  assessor,  who  is 
required  to  collect  all  rate  bills  of  the  district  made  and  de- 
livered to  him  in  accordance  with  the  seventh  subdivision  of 
section  21  of  the  act  aforesaid,  in  obedience  to  the  command 
of  the  warrants  annexed  to  such  rate  bills,  and  to  make  a  writ- 
ten return  of  the  same  to  the  director.  "When  such  moneys 
have  been  collected  by  the  assessor,  they  are  school  moneys 
belonging  to  the  district,  and  the  assessor  and  his  sureties  are 
liable  therefor,  if  not  applied  by  him  according  to  law,  upon 
the  bond  which  he  is  required  to  give  to  the  district;  and  they 
are  to  be  drawn  by  an  order  of  the  moderator  upon  the  assessor, 
as  moneys  to  be  disbursed  by  the  district,  according  to  section 
19  of  the  act  aforesaid.  If  the  moneys  so  required  to  be  col- 
lected, had  been  lost  to  the  district,  by  reason  of  the  defalca- 
tion of  the  assessor,  after  they  came  into  his  hands,  there  can 
be  no  question  but  that  the  district,  in  its  corporate  capacity, 
might  have  recovered  the  amount  in  an  action  upon  the  assess- 
or's bond;  and  it  is  equally  clear  that  the  members  of  the  cor- 
poration could  not,  in  such  a  case,  have  sustained  actions  in 
their  individual  names,  for  their  respective  portions  of  the  loss. 
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The  converse  of  the  last  proposition  would  be  a  most  palpa- 
ble violation  of  that  wise  maxim,  which  declares  that  the  law 
abhors  a  multiplicity  of  actions,  and  which  forbids  an  individ- 
ual to  bring  separate  actions  upon  different  items  of  the  same 
account. 

How  does  the  case  before  us  differ  in  principle  from  the  one 
just  supposed,  of  a  loss  sustained  by  the  defalcation  of  the 
assessor?  In  that  case  the  loss  would  fall  upon  the  district  in 
the  first  instance,  in  its  corporate  capacity,  and  indirectly  upon 
the  owners  of  taxable  property  within  the  district.  And  so  in 
this  case.  By  reason  of  the  refusal  of  the  defendant  below  to 
issue  his  warrant  for  the  collection  of  the  rate  bill,  the  district 
lost  the  amount  which  should  have  been  collected  from  the  in- 
dividuals sending  pupils  to  the  district  school,  for  the  payment 
of  the  teacher;  and  was  obliged  to  collect,  by  a  tax  upon  the 
property  within  the  district,  the  amount  required;  in  conse- 
quence of  which  the  plaintiff  below,  being  an  inhabitant 
of  the  district,  owning  taxable  pro*perty  therein,  was  [272*] 
compelled  to  pay  a  tax  of  eight  dollars,  for  the  recov- 
ery of  which  this  suit  is  brought.  If  any  right  of  action 
accrued,  it  was  in  favor  of  the  corporation  of  which  the  plaint- 
iff below  was  a  member,  and  not  to  him  individually.  If  the 
plaintiff  below  could  sustain  this  action,  every  person  who 
paid  any  portion  of  the  judgment  in  favor  of  the  teacher 
against  the  district  might  also  sustain  a  separate  action  for 
the  amount  paid  by  him;  and  upon  the  same  principle,  in  case 
of  the  default  of  a  county  treasurer,  every  individual  in  the 
county  who  should  be  compelled  to  pay  a  tax  to  make  good 
the  fund  lost  might  also  maintain  a  separate  action  against 
the  treasurer  for  the  amount  paid  by  him.  No  such  principle, 
it  is  believed,  has  ever  been  sanctioned  or  recognized  by  any 
judicial  tribunal  whose  decisions  have  been  reported  in  the 
books. 

The  result  to  which  the  foregoing  conclusions  lead  does  not 

deprive  the  plaintiff  below  of  a  full  and  adequate  remedy  for 

the  injury  he  complains  of.     If  the  defendant  below  has  made 

himself  liable,  by  the  omission  of  ofiicial  duty  charged  in  the 

335 


273  CASES  IN  THE  SUPKEME  COURT. 


The  People  vs.  Carpenter. 


declaration  in  this  case,  a  recovery  against  him  by  the  district 
will  not  only  make  the  plaintiff  below  good,  but  ail  the  other 
members  of  the  district  who  suffered  a  like  injury  from  the  same 
cause.  As  the  injury  to  the  plaintiff  below  has  been  indirect, 
and  sustained  by  him  in  common  with  the  other  members  of 
the  corporation  as  such,  so  must  be  his  remedy. 

It  must  therefore  be  certified  to  the  circuit  court  for  the 
county  of  Jackson,  as  the  opinion  of  this  court,  that  the  dec- 
laration  does  not  contain  a  cause  of  action  in  favor  of  the 
plaintiff  below,  against  the  defendant  below. 

Certified  accordingly. 


[273*]  *The  People  vs.  Cakpentbe. 

The  power  to  lay  out  the  town  of  Detroit,  given  the  governor  and  judges  of 
the  territory  of  Michigan,  by  the  act  of  congress  of  April  26. 1806,  en- 
titled "  An  act  to  provide  for  tlie  adjustment  of  titles  to  lands  in  the 
town  of  Detroit,  and  territory  of  Michigan,  and  for  other  purposes," 
was  fully  executed  by  the  governor  and  judges  on  27th  April,  1807.* 

A  flight  of  stairs,  fifteen  feet  high,  and  three  feet  eight  inches  wide,  within 
the  limits  of  Woodward  avenue,  in  the  city  of  Detroit,  leading  from 
the  ground  to  the  second  story  of  a  building  standing  on  the  line  of 
the  street  adjacent  to  the  stairs,  is  an  obstruction  of  the  street  not  author- 
ized  by  the  acts  of  the  governor  and  judges  of  the  territory  of  Michi- 
gan, of  the  18th  May,  1807,  and  7th  November,  1815,  nor  by  the  ordl- 
nances  of  1836  and  1842,  of  the  common  council  of  the  city. 

Every  obstruction  in  a  street  or  highway  is  not  a  nuisance.* 

—  *  For  a  full  history  of  the  plan  of  Detroit,  the  acts  of  congress,  of  the. 
legislature,  of  the  governor  and  judges,  and  the  city  council,  and  the 
rights  of  private  parties  concerning  the  same,  see  People  v.  Jones,  6  Mich. 
182;  May  u.  Specht,  ante,  187;  May  v.  Tillman,  ante,  262;  2  Stats  U.  S.  277 
(act  of  March,  1804; ;  id.  344  (act  of  March.  180o) ;  id.  437  (act  of  March  3, 
1807);  vol.  5,  State  Papers,  tit.  "Public  lands;"  Ter.  Laws,  143,  284,288, 
857;  5  Laws  of  U.  S.  541;  Riggs  v.  Board  of  Education  of  Detroit,  27 
Mich.  262;  Baker  v.  Johnston,  21  id.  342;  Hinchman  v.  City  of  DeU-oit,9 
id.  103 ;  Board  of  Education  v.  Detroit,  30  id.,  504. 

— 'Obstructions  distinguished  from  encroachments.    Grand  Rapids  «. 
Hughes,  15  Mich.  54.    When  an  obstruction  becomes  an  indictable  nni* 
sance,    People  v.  Jackson,  7  id.  432;   Tillman  v.  People,  12  id.  401 
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Whether  an  obstruction  in  a  street  or  highway  is  or  is  not  a  nuisance  is  a 
question  of  fact  to  be  found  by  a  jury,  and  not  a  question  of  law. 

Whether  an  erection  is  an  obstruction  is  a  question  of  fact  to  be  proved  by 
eye  witnesses,  Clark  v.  Lake  St.  Clair  Ice  Co.,  24  id.  508. 

—  Wiiether  a  mill-dam  has  become  a  nuisance  to  health  is  a  question  of 
fact  for  a  jury,  Douglass  v.  State^4  Wis.  8b7.  Nuisance  must  be  brought 
al)out  by  human  agency  —  not  natural  causes,  Mohr  t>.  Gault,  10  id.  613. 
If  a  legislature,  by  special  act,  authorize  a  dam  at  a  place  and  of  a  hight 
named,  it  cannot  be  a  nuisance,  Stoughton  v.  State,  5  id.  291 ;  otherwise  if 
the  builder  determine  place  and  hight,  and  as  a  matter  of  fact  it  become 
iDJurious  to  health,  Luning  v. State,  1  Chand.  178;  Douglass  v.  State,  4  Wis. 
387.  Lime  kiln  may  become  a  nuisance.  Slight  v.  Gutzlaff,  35  id.  675;  so 
of  a  distillery  discharging  its  refuse  into  a  river  to  the  injury  of  riparian 
owners,  Greene  v.  Nunnemacher,  36  id  58. 

— As  matter  of  law,  the  necessary  annoyance  and  inconvenience  occa- 
sioned by  manufactories  and  machine  shops  does  not  constitute  them  a 
nuisance,  but  must  be  borne  without  remedy,  Cooper  «.  Randall,  50  111. 
317.  Estopping  a  neighbor's  light  and  air,  though  he  has  enjoyed  them 
forty  years,  by  a  new  building,  is  not  a  nuisance.  Guest  v.  Reynolds,  68 
id.  478.  Fertilizing  companies  may  be.  Northwestern  Fertilizing  Co.  «. 
Hyde  Park,  70  id.  6a4.  Nuisances  defined,  Earp  v.  Lee,  71  id.  193.  Priv- 
ies  may  be,  and  (obiter  dictum)  all  business  and  erections  which  are  offen- 
sive to  the  seAses,  though  not  injurious  tu  health,  Wahle  v.  Reinbach,  76 
id.  322.  City  ordinance  cannot  make  that  a  nuisance  which  is  not,  C.  R. 
I.  &  P.  R.  R.  Co.  V.  City  of  Joliet,  79  id.  25.  But  legislature  may,  Bepley 
V.  State,  4  Ind.  264.  Shocks  of  corn,  belonging  to  one  tenant,  which  pre- 
vent plowing  by  the  succeeding  tenant  may  be  a  nuisance,  and  if  so,  may 
be  removed  by  burning,  Calef  v.  Thomas,  81  111.  478. 

—  Whether  anything  is  a  nuisance  seems,  in  a  vast  number  of  cases,  to 
have  been  held  to  be  a  question  of  law;  and  with  regard  to  obstructions 
of  highways,  if  the  two  elements  of  illegality  in  the  erection  and  injury 
to  the  public  or  to  individuals  concur,  such  concurrence  amoants  to  a 
nuisance  But  the  injury  to  the  public  and  to  individuals  is  often  pre- 
sumed and  proof  thereof  dispensed  with.  In  such  case  the  obstruction 
being  proved  its  character  as  a  nuisance  is  a  question  of  law.  But  where, 
the  obstruction  being  proved,  its  injurious  character  must  also  be  proved, 
the  question  whether  it  Is  or  is  not  a  nuisance  is  one  of  fact.  For  cases  in 
which  acts  lawful  in  themselves  have  been  held  to  be  nuisances  by  proof 
of  particular  circumstances  rendering  them  injurious  in  a  degree  that  le- 
gally outweighed  their  benefits,  see  (blacksmith  shop)  Whitney  v.  Bar- 
tholomew, 21  Conn.  213;  (tomb)  Barnes  v.  Ilathorn,  54  Me.  124;  (dwelling 
house,  of  small  rooms,  in  cholera  time)  Meeker  v.  Van  Rensselaer,  15 
Wend.  377;  (railroad  trains  on  Sunday  near  place  of  worship)  First  Bap- 
tist Church  V.  Schenectady  etc.  R.  R.  Co.,  5  Barb.  79 ;  (steam  power  in 
building  causing  vibration)  McKeon  v.  See,  4  Robt.  449;  (livory  stable) 

Kirkman  v.  Handy,  11  Humph.  (Tenn.)  406;  Coker  o.  Birge,  10  Ga.  336. 
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Neither  the  governor  and  judges  of  the  territory  of  Michigan,  nor  the  com- 
mon council  of  the  city  of  Detroit,  had,  or  have,  any  power  or  author- 
ity to  grant  the  exclusive  use  of  any  of  the  streets  or  alleys  of  the  city 
to  individuals.* 

Case  reserved  from  the  District  Court  of  Wayne  County. 

At  the  September  term  of  the  district  court,  in  1845,  the 
following  indictment  was  found  against  Carpenter  for  obstruct- 
ing Woodward  avenue  in  the  city  of  Detroit: 

"  Wayne  coufiti/j  ss: — The  grand  jurors  of  the  people  of 
the  state  of  Michigan,  inquiring  in  and  for  the  body  of  the 
county  of  Wayne  aforesaid,  upon  their  oaths  present,  that  on  the 
first  day  of  January,  in  the  year  one  thousand  eight  hundred 
and  twenty-three,  was,  and  from  thence  hitherto  there  hath 
been,  and  still  is,  a  certain  common  and  public  highway,  com- 
monly called  Woodward  avenue,  leading  from  a  certain  place 
in  the  city  of  Detroit,  in  the  county  of  Wayne  aforesaid,  com- 
monly called  the  Grand  Circus,  to  a  stream  of  water  in  the 
city  of  Detroit  aforesaid,  commonly  called  the  Detroit  river, 
for  all  the  citizens  and  inhabitants  of  the  state-  of  Michigan 
aforesaid,  to  go,  return,  pass  and  repass,  ride  and  labor, 
[274*]  on  foot  and  on  horseback,  and  with  their  *horses, 
coaches,  carts  and  carriages,  in  and  along  the  same,  st 
their  free  will  and  pleasure,  without  any  obstruction,  hindrance 
or  impediments. 

'^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  William  N.  Carpenter,  late  of  the  county 

— 'Judge  Dillon,  in  his  work  on  Municipal  Corporations,  §  521  (2d  evl. 
p.  626,  note  1),  characterizes  as  "  extreme  "  the  views  expressed  in  the  con- 
cluding sentences  of  Chief  Justice  Whipple,'  in  this  opinion,  to  the  eOfect 
that  the  rights  of  the  puhlic  in  the  use  of  a  street  are  vested  rights  under 
the  constitution  of  the  United  States  in  such  sense  that  neither  the  legisla. 
ture  nor  the  common  council  of  a  city  would  have  power  to  diminish  th< 
user  of  the  public  by  authorizing  a  strictly  exclusive  and  private  user,  by 
the  adjoining  owner,  by  stairways  obstructing  the  sidewalk,  etc.  Under 
§  581,  Jud(]:e  Dillon  cites  the  classes  of  temporary  obstructions  at  the  in- 
stance of  the  owner,  and  under  g  585  he  cites  the  classes  of  permanent  ob- 
structions or  encroachments,  at  the  instance  of  the  owner,  to  which,  either 
by  legislative  ordinance  or  by  common  usage,  the  right  of  user  in  the 
public  is  subject. 
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aforesaid,  afterwards,  to  wit:  on  the  first  day  of  January,  one 
thonsand  eight  hundred  and  forty-four,  with  force  and  arms, 
at  Detroit  in  the  county  of  Wayne  aforesaid,  and  within  the 
jurisdiction  of  this  court,  in  and  upon  the  aforesaid  common 
and  public  highway,  unlawfully  and  injuriously  made,  placed, 
built  and  erected,  and  caused  to  be  made,  placed,  built  and 
erected,  divers  steps  made  of  stone,  iron  and  other  materials, 
of  great  height  and  width,  to  wit,  the  height  of  fifteen  feet, 
and  the  width  of  four  feet,  and  also  a  certain  erection  composed 
of  stone,  iron  and  other  materials,  of  the  same  height  and  width 
aforesaid,  and  by  the  same  steps  and  erection  encroached  upon, 
stopped  up  and  obstructed  a  certain  part  of  the  aforesaid  com- 
mon and  public  highway,  for  a  large  space  thereof,  to  wit,  for 
the  space  of  four  feet  in  length,  and  four  feet  in  width;  and 
the  same  part  of  the  common  and  public  highway  aforesaid  so 
encroached  upon,  stopped  up  and  obstructed,  he,  the  said  Wil- 
liam K.  Carpenter,  upon  and  from  the  said  first  day  of  Janu- 
ary aforesaid,  until  the  day  of  the  taking  of  this  inquisition, 
with  force  and  arms  at  Detroit  aforesaid,  and  within  the  juris- 
diction of  this  court,  unlawfully  and  unjustly  hath  continued 
and  still  doth  continue,  whereby  the  citizens  and  inhabitants 
of  the  state  of  Michigan,  during  all  the  time  last  aforesaid, 
conld  not,  nor  can  they  now,  go,  return,  pass  and  repass, 
through,  over  and  along  the  aforesaid  common  and  public 
highway,  on  foot  and  on  horseback,  and  with  their  horses, 
coaches,  carts  and  carriages,  as  they  were  used  and  accustomed 
to  do,  and  ought  to  have  done  and  to  do;  but  during  all  the 
time  aforesaid  have  been  and  are  greatly  obstructed  and  hin- 
dered in  the  use  and  enjoyment  of  the  said  common  and  pub- 
lic highway  to  the  great  damage  and  nuisance  of  all  the  citi- 
zens and  inhabitants  of  the  state  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  Michigan." 

To  the  indictment  the  defendant  plead  not  guilty,  and  on 
the  trial  the  jury  returned  the  following  special  verdict:  That, 
pursuant  to  the  act  of  congress  passed  the  twenty-first 
day  of  April,  eighteen  hundred  and  six,  the  governor  and 
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[275*]  judges  adopted  a  plan  and  laid  out  the  city  of  De*troit, 
on  the  thirteenth  and  twenty-seventh  days  of  April, 
eighteen  hundred  and  seven,  including  the  road  or  avenue  in 
such  city  known  as  Woodward  avenue,  being  one  hundred 
and  twenty  feet  in  width,  and  extending  from  Detroit  river  to 
the  Grand  Circus  in  said  city;  and  from  that  time  to  the 
present  the  road  or  avenue  so  laid  out  has  been  used  and  trav- 
eled as  a  highway;  that  William  N.  Carpenter  did  erect  and 
since  has  continued,  as  charged  in  the  indictment,  on  the  side- 
walk, within  the  limits  of  said  Woodard  avenue,  a  flight  or 
pair  of  steps  composed  of  stone  and  iron,  fifteen  feet  in  height 
and  three  feet  eight  inches  in  width,  adjacent  to  and  opposite 
a  lot  owned  by  said  Carpenter,  with  a  brick  pavement  under 
and  around  them,  and  that  said  steps  adjoin  the  building 
erected  on  said  lot,  owned  by  defendant;  that  in  the  year 
eighteen  hundred  and  six,  James  Abbott  erected  a  house  on 
said  street;  that  also  one  Curry  erected  a  house  on  the  corner 
of  said  Woodward  and  Jefferson  avenues,  on  the  westerly  side 
of  said  Woodward  avenue;  that  one  Godfrey  erected  a  house 
on  the  opposite  side  of  said  Woodward  avenue,  in  eighteen 
hundred  and  six;  that  one  Smith  erected  a  house  on  said 
Woodward  avenue;  also  one  Scott  erected  a  house  adjacent  t^i 
said  Smith,  in  rear  of  said  Curry's  house,  in  same  year;  all 
of  said  houses  except  the  last  were  built  on  the  line  of  said 
avenue;  that  in  front  of  said  Smith's  house  was  a  platform  ex- 
tending the  whole  front  of  the  house  and  projecting  in  the  street 
some  eight  or  twelve  feet  (some  years  afterwards  said  plat- 
form was  changed  into  a  gallery  with  a  roof);  that  in  front  of 
Godfrey's  house  there  was  built  a  portico,  with  a  roof  extend- 
ing into  the  street  six  or  eight  feet,  and  in  height  twelve  or 
eighteen  feet;  that  there  was  a  fence  in  front  of  the  ScSlt 
house,  projecting  some  feet  into  the  street;  that  Abbott  placed 
before  his  house,  in  eighteen  hundred  and  sixteen,  a  similar 
fence,  extending  ten  feet  into  the  street.  No  other  houses 
were  built  until  after  the  city  was  laid  out  as  aforesaid,  but 
that  similar  and  other  erections  were  subsequently  made  in 
other  parts  of  the  city,  as  the  taste  of  the  owners  suggested, 
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extending  into  the  street;  that  said  steps  mentioned  in  said 
indictment  are  adjacent  to  the  lot  where  the  said  house  of  said 
Curry  was  built;  that  on  that  part  of  Woodward  avenue  there 
were  two  or  three  steps  in  that  street,  ascending  to  the  ground 
floor  of  Curry's  house  or  store;  that  as  early  as  the  period 
when  said  houses  and  projections  were  built,  the  lines 
or  boundaries  of  said  Woodward  ave*nue  were  well  [276*] 
understood,  and  w»ere  the  same  as  those  which  now 
■are  the  lines  or  boundaries  of  said  avenue;  that  the  said  houses 
were  intended  to  be  built  on  said  lines  or  boundaries,  except 
said  Scott's;  that  i said  porticoes,  platforms  and  projections 
•sbduld  be  in  the  street.  They  find,  also,  that  various  ordi- 
naaces  have  been  flom  time  to  time  passed  by  the  authorities 
•of  the  city  of  Detroit  relative  to  sidewalks  and  projectionSy 
:ani  spaces  in  the  streets  of  said  city;  all  of  which  shall  be 
-deened  to  be  and  taken  as  a  part  of  this  special  verdict.  If 
upon  these  facts,  under  the  laws  of  the  state  and  the  said 
ordinances  of  the  eity  of  Detroit^  the  court  shall  be  of  the 
'q))nK)n  that  tlie  said  steps  are  a  nuisance,  then  the  jiiry  find 
the  aaid  defendant  guilty;  otherwise  not  guilty. 

The  prosecuting  attorney  moved  for  judgment  on  the  spe- 
•clad  nwrdict,  which  motion  was  reserved  by  the  district  court 
ioT  iflie  opinion  of  this  court. 

Jijjt,  for  the  people. 

JBamBtmo  and  Lockwood^  for  defendant, 

Hyfihe  Courts  Whipple,  C.  J,  By  the  act  of  congress  of 
Aprfl.21, 1806,  entitled  "An  act  to  provide  for  the  adjustment 
ofiiiles  to  land  in  the  town  of  Dtetroit  and  territory  of  Mich- 
igan, lond  for  other  purposes,^^  tlie  governor  and  judges  of 
ihetewitory  of  Michigan,  or  any  three  of  them,  were  author- 
ized io  (lay  out  a  town,  including  the  whole  of  the  old  t^wn  of 
Detroit,  etc. 

llietfirst  question  which  naturally  presents  itself  is,  whether 
the-fiuib^rity  thus  conferred  was  everexeeutedr  To'determine* 
Ihk -question,  we  must  necessarily  refer  to  the  acts  of  the  gov- 
ecnoriand  judges;  and  it  is  fortunate  that  the  records  of  those- 
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acts  have  been  preserved  through,  a  period  of  more  than  forty 
years,  and  bear  on  their  face  the  stamp  of  verity. 

Let  us  now  trace,  by  these  authentic  records,  the  varions 
acts  of  those  high  public  functionaries,  in  execution  of  the 
trust  committed  to  them  by  the  act  of  21st  April,  1806. 

On  the  first  page  of  the  record  of  their  proceedings,  is  to 
be  found  the  act  of  congress;  then  follow  the  procedings  of 
the  board  at  their  first  meeting  on  the  6th  September, 
[277*]  1806.  At  this  meeting  a  committee,  *consistiDg  of 
Judge  Woodward,  was  appointed  to  "  take  into  consid- 
eration the  subject  matter  of  the  said  act."  On  the  8th  of 
September  Judge  Woodward  made  a  report,  when  the  follow 
ing  among  other  resolutions  were  adopted: 

1.  ^^Resolvedj  That  it  is  expedient  immediately  to  lay  outand 
survey  a  town,  under  the  said  act  of  congress,  and  to  adjust 
the  titles  and  claims  to  lands  and  lots  therein. 

2.  ^^Resolvedj  That  the  basis  of  said  town  be  an  equilateral 
triangle,  having  each  side  of  the  length  of  4,000  feet,  and  hav- 
ing  every  angle  bisected  by  a  perpendicular  line  upon  the  op- 
posite side;  such  parts  being  excepted  as,  from  the  approxi- 
mation to  the  river,  or  other  unavoidable  circumstances,  may 
require  partial  deviations." 

On  the  Sth  of  November,  1806,  resolutions  were  adopted  by 
which  a  general  system  was  provided  for  numbering  the  dif- 
ferent sections  of  the  city  of  Detroit,  and  also  for  numbering 
the  lots  in  each  section,  On  the  llth  of  November,  the  reso- 
lution respecting  the  numbering  of  the  section  was  rescinded. 
On  the  13th  of  April,  1807,  the  surveyor  having  presented  to 
the  board  a  plan  of  sections  7  and  8,  the  board,  on  motion  of 
Judge  Woodward,  resolved  "  that  the  said  plan  of  section  7  be 
confirmed,  and  the  same  be  a  public  record,  and  that  it  remain 
with  the  secretary  of  the  governor  and  judges,  and  that  no  per- 
son be  suffered  to  make  any  alteration  without  their  order  to 
that  effect."  On  the  same  day  it  was  ordered  "  that  the  sur- 
veyor make  a  plan  of  the  section  numbered  three  to  be  a  record; 
and  that  a  committee  be  appointed  to  superintend  the  said 
plan."  On  the  14th  of  April  it  was  ordered,  "  that  the  sur- 
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veyor  be  directed  to  prepare  a  plan  of  the  section^  numbered 
one,  four,  two,  six,  three,  nine  and  ten,  under  the  direction  of 
the  comraittee,  to  be  kept  as  a  record  when  approved."  On 
the  16th  of  April  it  was  resolved,  "  that  the  plan  of  section 
numbered  seven,  adopted  on  the  13th  of  April  be  signed  by 
the  governor  and  the  judges,  or  some  one  or  more  of  them  in 
identification,  and  be  attested  by  the  secretary  of  this  board." 
On  the  27th  of  April  it  was  resolved,  "  that  the  plan  of  the 
sections  numbered  one,  two,  three,  four,  six  and  eight  be  con- 
firmed and  be  a  record,  and  that  they  be  signed  by  the  presi- 
dent of  the  board,  and  be  attested  by  the  secretary  in  identifi- 
cation; and  that  no  alteration  be  suffered  therein  without  an 
order  of  the  governor  and  judges  to  that  effect."  On  the  22d 
of  May,  a  committee  was  appointed  to  bring  in  a  bill  concern- 
ing the  naming  of  streets. 

*An  examination  of  the  original  plans  of  sections  [278*] 
one,  two,  three,  four,  six,  seven  and  eight  shows  that  they 
were  authenticated  in  the  manner  prescribed  by  the  resolutions 
of  the  13th  and  27th  of  April.  On  the  18th  of  May,  1807,  the 
governor  and  judges  passed  an  act  entitled  "  An  additional  act 
concerning  the  town  of  Detroit."  This  act  provides,  among 
other  things,  that  in  the  avenues  of  the  town  a  space  of  ten 
feet  shall  be  allowed  contiguous  to  the  front  lines  of  lots  on 
each  side,  for  the  purposes  of  erecting  porches  in  front  of 
houses,  doors  of  cellars,  for  an  area  to  allow  lights  in  apart- 
ments below  the  level  of  the  ground,  for  a  grass  plat  or  shrub- 
bery, and  for  other  purposes  of  utility  or  ornament,  as  the  pro- 
prietor or  lessee  of  the  proprietor  may  direct. 

In  November,  1815,  the  governor  and  judges  passed  another 

act,  limiting  the  erections,  authorized  by  the  act  of  May,  1807, 

to  fifty  inches  in  height.     In  the  revised  ordinances  of  1836 

of  the  city  of  Detroit,  a  space  in  front  of  the  established  line 

of  all  streets  is  allowed  for  projections;  provided,  the  space 

shall  either  be  inclosed  or  paved  with  flat  or  round  stone  or 

brick;  and  that  upon  streets  120  feet  wide,  such  space  shall  be 

allowed  to  extend  seven  feet  from  the  established  line,  etc. 

The  revised  ordinances  of  1842,  after  establishing  the  width  of 
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arions  sections,  that  they  were  laid  out  according  to  the  basis 

•rescribed  as  early  as  September,  ISOO.     Secondly,  they  ex- 

ibit  on  their  face  streets,  alleys,  open  spaces  or  areas,  and  are 

jbdivided  into  lots  of  convenient  size;  they  also  indicate  the 

leans  for  determining  the  sides  of  the  sections,  the  width  of 

le  streets  and  alleys,  and  their  courses;  the  dimensions  of 

le  op^n  spaces  or  areas;  the  lots  also  are  numbered,  accord* 

ig  to  the  plan  prescribed  by  the  resolution  of  5th  November, 

S06.     Nothing  further  was  necessary  to  render  the  various 

ctioiis  complete;  so  that,  when  transferred  and  arranged  on 

tper,  according  to  the  basis  previously  adopted,  the  plan  of  a 

wn,  perfect  in  itself,  would  be  exhibited.     No  explanation, 

.trinsic  the  plan,  would  be  necessary  to  show  the  purposes  for 

iiich  the  diflFerent  spaces  were  intended.     For  example,  the 

o  exterior  lines  on  each  side  of  the  sections  indicate  with 

IBcient  certainty  that  broad  avenues  were  intended;  the  open 

eas  in  the  centre  indicate  with  like  certainty  for  what  they 

ire  intended.     Viewing  these  facts  in  connection  with  the 

lier  acts  of  the  board,  as  they  appear  in  the  records,  and  the 

nclusion  seems  irresistible,  that  the  town  was  laid  out  on 

0  27th  April,  1807.     What  more  solemn  form  could  the 

ard  have  adopted,  to  make  known  their  intentions,  than  the 

solution  adopted  by  them  on  that  day?    The  sections,  as  re- 

rted  by  the  surveyor,  were  "  confirmed ;^^  they  were  ordered 

be  made  matter  of  "  record^'^  and  to  bo  *'  signed  hy  the 

eMdent  of  the  hoard  and  attested  by  the  secretary  in  identi- 

ition.     On  that  day,  they  were  signed  by  the  presi- 

at   and   *attested   by   the  secretary.     What  words  [280*] 

»re  expressive  or  significant  could  have  been  used  to 

ivey  the  idea  that  the  board  considered  that  the  trust  com- 

tted  to  their  hands  had  been  executed^   *Wliat  more  sol- 

-   jn  form  of  dedication  could  have  been  devised?    The  plan 

the  town  was  the  offspring  of  the  comprehensive  but  some- 

^;iiat  erratic  mind  of  the  presiding  judge  of  the  supreme  court; 

tat  he  was  proud  of  that  offspring  is  well  known;  and  the 

ime  anxious  care  which  he  manifested  in  its  formation  seems 

^  o  have  exhibited  itself  in  the  means  adopted  to  preserve  it 
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from  the  hand  of  innovation  in  its  maturity.  It  is  trne, 
that  the  streets  do  not  appear  to  have  been  designated  by 
name;  this,  however,  was  not  necessary.  That  certain  spaces 
were  intended  for  streets  is  obvious  from  inspection. 

I  am  unable  to  appreciate  the  force  of  the  reasoning  b} 
which  the  act  of  May,  1807,  is  to  be  considered  as  the  act  of 
dedication.  Its  chief  object  seems  to  have  been  to  allow  cer- 
tain spaces  contiguous  to  the  front  line  of  lots  for  purposes  of 
utility  or  ornament;  to  define  the  width  of  sidewalks;  U> 
provide  means  by  which  the  health  and  beauty  of  the  town 
might  be  promoted,  and  to  designate  the  purposes  to  which 
the  internal  space  of  ground  in  the  middle  of  each  section  was 
to  be  devoted.  It  does  not  purport  to  bo  the  act  of  the  gov- 
ernor and  judges  in  their  special  character  as  commissioners 
charged  with  the  execution  of  a  particular  duty;  on  the  con- 
trary, it  assumes  all  the  forins  of  a  law,  and  clearly  indicates 
that  it  was  passed  by  them  in  their  legislative  capacity.  The 
title,  the  enacting  clause,  the  signatures  of  the  governor  and 
judges,  the  attestation  of  the  secretary,  all  combine  to  show 
that  it  was  an  act  of  legislation;  that  they  were  executing 
the  powers  which  appertained  to  them  as  a  legislative  body, 
and  not  those  of  commissioners.  To  attribute  to  that  act  the 
character  assigned  to  it  by  counsel  would  be  to  argue  on  the 
part  of  the  governor  and  judges  a  degree  of  ignorance  in  re- 
spect to  their  functions,  utterly  inadmissable. 

Besides,  the  body  of  the  act  contains  matter  which  would 
seem  to  be  conclusive  of  the  question.  The  first  section  pro- 
vides, "  that  in  the  avenues  of  the  town  or  city  of  Detroit, 
there  shall  be  a  space  of  ten  feet  contiguous  to  the  front  line 
of  lots,  for  the  purpose  of  erecting  porches,  etc.  The  second 
section  allows  ten  feet,  contiguous  to  the  ten  mentioned  in 
the  first  section,  for  a  walk  for  the  accommodation  of  persons 

passing  on  foot,  etc.     The  third  section  provides,  at  a 
[*281 1  distance  of  twenty  *feet  from  the  line  of  the  lots,  on 

each  side  of  the  avenues,  running N.  30  deg.E.,  K.  60 
deg.  E.,  N.  30  deg.  W.,  and  N.  60  deg.  W.,  shade  trees  should 
be  planted,  etc.    The  fourth  section  directs  the  mode  of  plant- 
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ing  trees  ou  streets  having  a  north  and  south,  and  east  and  west 
direction.  The  fifth  section  provides,  that  in  streets  of  the 
width  of  sixty  feet,  seven  feet  shall  be  allowed  for  porches, 
etc.  By  section  six,  the  squares  or  other  spaces  of  ground 
where-six  avenues  intersect,  and  those  spaces  where  twelve 
avenues  intersect,  were  to  be  planted  with  trees,  etc.  Section 
seven  declares  the  purposes  for  which  the  internal  spaces  of 
ground,  in  the  middle  of  each  section,  were  reserved.  The 
eighth  section,  in  order  to  secure  regularity  and  beauty  in  car- 
rying into  execution  the  act,  imposes  upon  the  surveyor  a 
duty. 

This  analysis  of  the  act  shows,  very  conclusively,  that  its 
provisions  were  made  and  intended  for  a  town  actually  laid 
out,  and  not  one  in  embryo.  It  refers  to  lots,  to  streets  of  a 
particular  width,  to  avenues  having  a  certain  course,  to  squares 
where  six  avenues  or  twelve  avenues  intersect,  to  internal 
spaces  within  each  Section,  etc.  Now,  such  language  presup- 
poses a  town  actually  laid  out,  and  to  which  it  can  be  properly 
applied.  We  must,  then,  refer  to  the  27th  April,  1807,  as  the 
day  on  which  the  act  of  dedication  took  place. 

The  next  question  to  be  determined  is,  whether  the  legisla- 
tion by  the  governor  and  judges,  and  by  the  common  council 
of  the  city  of  Detroit,  reserving  to  the  owners  of  lots,  spaces 
contiguous  to  their  front  lines,,  was  valid;  or  whether  it  does 
violate  public  rights  flowing  immediately  from  the  act  of  ded- 
ication. The  nature  and  extent  of  those  rights  are,  at  this 
day,  well  understood.  A  series  of  judicial  decisions  made  in 
this  country  and  in  England,  during  the  last  forty  years,  have 
defined  with  great  accuracy  the  rights  of  the  public  and  of  in- 
dividuals to  grounds  reserved  fA*  public  use  in  a  town  or  city. 
The  extent  to  which  municipal  corporations  may  go  in  regu- 
lating the  use  of  grounds  dedicated  to  the  public  is  also 
stated  with  clearness  and  precision.  From  the  view,  however, 
which  I  have  taken  of  the  question  now  being  considered,  I 
deem  it  unnecessary  to  refer  to  those  adjudications  for  the 
purpose  of  testing  the  validity  of  the  act  of  May,  1807,  and 

subsequent  acts,  either  of  the  governor  and  judges  or  of  the 
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common  council,  in  relation  to  the  spaces  of  ground  allowed 
to  owners  of  lots  and  contiguous  to  their  front  lines. 
[282*]       *Assuming,  then,  the  act  of  May,  1807,  as  the  law- 
ful exercise  of  legislative  power,  let  us  examine  it, 
with  a  view  to  determine  how  far  the  defendant  can  justify 
the  erection  complained  of,  by  its  provisions.     By  the  first 
section  of  the  act,  ten  feet  was  allowed  "  for  erecting  porches 
in  the  front  of  houses,  for  doors  of  cellars,  for  an  area  to  allow 
light  to  apartments  below  the  level  of  the  ground,  for  a  grass 
plat  and  shrubbery,  or  for  other  purposes  of  utility  or  orna- 
ment, as  the  inclination  and  taste  of  the  proprietor  may  direct." 
The  right  to  erect  a  flight  of  steps  from  the  street  to  the 
second  story  of  a  building  is  not  enumerated  in  the  section. 
It  must  rest,  then,  on  the  concluding  and  general  words  of  the 
section,  "or,  for  other  purposes  of  utility  or  ornament."     But 
can  such  a  right  be  deduced  from  these  general  words?    This 
can  be  determined  by  the  application  of  a  few  general  rules, 
by  which  courts  are  guided  in  the  construction  of  statutes. 

First:     What  was  the  intention  of  the  law  makers?     Up- 
on the  ruins  of  the  ancient  town  of  Detroit,  a  town  covering  a 
small   space  of  ground,  with  narrow  streets,  was  projected 
another,  covering  a  much  larger    space,   and  distinguished, 
among  other  thing,  for  the  width  of  its  streets,  and  its  magnifi- 
cent avenues.     The  town  being  laid  out,  its  founders  proceed- 
ed to  carry  out  other  objects  they  had  no  doubt  in  contempla- 
tion, and  provide  measures  as  well  to  promote  the  comfort^ 
convenience  and  health  of  its  inhabitants,  as  to  beautify  and 
adorn  it.    These  objects  were  sought  to  be  attained  by  the  act 
of  18th  May,  1807.     The  sidewalks  of  Woodward  avenue  be- 
ing twenty  feet  wide,  ten  of  those  twenty  feet  were  allowed  to 
be  used  for  purposes  coming  within  the  purview  of  the  act. 
The  governor  and  judges,  assuming  that  they  had  the  right, 
allowed  porches  to  be  erected.     These  constructions,  it  was 
supposed,  would  not  only  contribute  to  the  comfort  and  con- 
venience of  the  citizens,  but  add,  if  attention  was  paid  to  ar- 
chitectural taste,  to  the  beauty  of  the  town.     Doors  for  cellars, 
if  properly  placed,  while  they  could  not  interfere  with  the 
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public  uses  to  which  the  street  was  dedicated,  might  prove  a 
great  convenience;  as  a  means  of  allowing  light  to  enter 
apartments  below  the  surface  of  the  ground,  it  might  be  de- 
fended on  the  ground  of  both  health  and  convenience;  its  use 
as  a  grass  plat  or  for  shrubbery  would  obviously  contribute  to 
the  health  and  comfort  of  the  inhabitants,  and  to  the 
beauty  of  the  city.  *Are  we  permitted,  then,  to  give  [283*] 
to  the  concluding  words  of  the  section,  such  a  latitude 
of  interpretation  as  to  allow  these  spaces  to  be  used  for  pur- 
poses inconsistent  with  the  object  the  law  makers  had  in  view? 
Clearly  not.  Would  it,  then,  be  consistent  with  the  intention 
of  the  law  maters  to  allow  these  spaces  to  be  used  for  erec- 
tions like  that  described  in  the  special  verdict  in  this  case? 
It  might,  in  one  sense  be  deemed  convenient  to  appropriate 
these  spaces  for  such  purposes,  for  owners  of  lots  would  reap 
all  the  pecuniary  advantages  to  be  derived  from  the  use  of  the 
second  story,  without  diminishing  the  size  of  the  rooms  be- 
low. But  these  spaces  were  never  intended  to  be  used  for 
such  purposes.  If  they  were  tolerated,  what  would  be  the 
consequences?  Why,  the  business  streets  of  this  city,  where 
land  has  attained  a  great  value,  would  present,  along  their  en- 
tire line,  flights  of  stone  steps  from  the  street  to  the  second 
and  third  stories  of  buildings.  "  Utility,"  in  such  a  state  of 
things,  would  hardly  be  combined  with  "beauty."  Such  an 
inconvenience  to  the  public  never  could  have  been  intended 
by  the  law  makers,  and  never  would  be  tolerated  by  the 
public. 

But  according  to  a  well  established  rule  of  construction, 
the  general  words,  "  utility  or  ornament,"  in  the  latter  part  of 
the  section,  are  to  be  construed  with  reference  to  the  particu- 
lar w^ords  which  precede  them ;  they  may  be  enlarged  or  re- 
strained in  their  meaning,  so  as  to  make  each  part  of  the  sec- 
tion consistent  with  every  other  part;  this  is  but  another  mode 
of  arriving  at  the  intention  of  the  law  maker. 

For  the  purposes  of  ornament,  the  spaces  are  authorized  to 
be  used  for  a  grass  plat  or  for  shrubbery ;  the  word  "  orna- 
ment," then,  is  to  be  so  construed  with  reference  to  the  kind 
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of  ornament  specially  enumerated;  it  wonld  not  justify  the 
use  of  those  spaces  for  purposes  of  ornament  not  fairly  deduc- 
ible  from  the  words,  "grass  plat  or  shrubbery."  The  same 
rule  will  apply  in  giving  a  construction  to  the  word  "utility." 
The  legislature,  in  the  previous  part  of  the  section,  have  indi- 
cated what  they  intended  by  the  use  of  that  word,  and  it  must 
be  controlled  and  limited  in  its  meaning  by  the  various  ob- 
jects of  utility  specified  in  the  section.  For  instance,  a  porch 
is  authorized.  Now,  it  is  not  contended  that  the  owners  of 
lots  are  confined  particularly  to  erections  called  porclies;  any 
other  erection  of  a  similar  nature,  and  used  for  similar  pur- 
poses, would  fall  within  the  meaning  of  the  word  v^il- 
[284*]  ity.  *At  all  events,  the  erection  must  bear  a  nearer 
relation  to  a  porch  than  the  flight  of  steps  described  in 
the  special  verdict.  I-  think  it  is  fair  to  conclude  that  the  ob- 
jects of  utility  or  ornament  authorized  by  the  law  are  such, 
and  such  only,  as  may  contribute  to  the  convenience,  comfort 
or  health  of  owners  of  lots,  provided  they  do  not  annoy  the 
public  or  mar  the  beauty  of  the  city. 

The  act  of  1807  continued  in  force  until  the  7th  November, 
1815.  The  erections  authorized  by  the  first  section  of  the 
former  act  were  limited  by  the  latter  act  to  fifty  inches  in 
height,  except  as  to  "a  porch  or  gallery."  The  act  also  pro- 
vided that  "  every  person  placing  a  fence  or  paling,  not  ex- 
ceeding fifty  inches  in  height,  on  the  front  line  of  the  ten 
feet,  shall  also  place  another  fence  or  paling  on  the  rear  line 
of  said  ten  feet,  along  the  line  of  his  lot,  of  at  least  eqnal 
height;  and  the  said  ten  feet  shall  not  be  severed  from  the 
street,  but  the  same  shall  always  be  considered  public  ground, 
notwithstanding  the  uses  that  now  are,  or  hereafter  may  be, 
permitted  to  be  made  thereof;  and  these  regulations  shall  also 
apply  to  the  seven  feet  allowed  by  a  subsequent  section  of  said 
act,  in  relation  to  narrower  streets.  And  the  common  coun- 
cil of  Detroit  may,  at  any  time,  make  additional  provisions  for 
the  effecting  the  object  of  this  law;  provided,  that  no  laws 
that  are  or  may  be  passed  on  these  subjects,  shall  ever  confer 
any  vested  right  or  title,  or  in  any  manner  impair  the  public 
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authority  to  regulate  the  said  ten  feet  or  seven  feet,  as  may 
be  found  expedient." 

If  any  doubts  existed  as  to  the  correctness  of  the  views  I 
liave  expressed  upon  the  question  now  under  consideration, 
this  act  would  remove  them.  It  repels  the  idea  suggested  by 
(counsel,  that  the  law  of  1807  was  the  dedicatory  act.  The 
first  section  of  the  act  of  1815  refers  to  the  "  ten  feet  regulated 
by  the  first  section  of  an  act  entitled  '  An  additional  act  con- 
cerning the  town  of  Detroit,'  "  passed  May  18,  1807.  It  is 
manifest,  then,  that  the  act  of  1807  was  merely  intended  to 
regulate  the  use  of  the  streets  in  a  town  already  laid  out  and 
established.  It  is  a  legislative  construction  of  the  act  of  that 
year,  which,  in  a  doubtful  case,  would  be  conclusive  upon  us. 
That  it  was  intended  to  vest  rights  in  the  proprietors  of  lots, 
is  repelled  by  the  language  of  the  first  section  of  the  act  of 
1815.  The  governor  and  judges  had  probably  discovered  that 
what  was  originally  granted  as  a  boon,  had  in  process  of  time 
come  to  be  considered  as  having  ripened  into  a  right. 
The  evil  ^consequences  of  such  a  doctrine  were  fore-  [385*] 
seen,  and  hence  the  clear,  strong  and  implicit  terms  in 
which  it  was  repudiated. 

This  concludes  the  legislation  of  the  governor  and  judges 
on  this  vexed  question.  It  is  probable  that  the  acts  of  1807 
and  1815,  were  regarded  as  binding  and  obligatory  by  the  lo- 
cal authorities  of  the  city.  Under  either  the  latter  act,  or  the 
general  powers  conferred  upon  the  common  council  by  the 
charter  of  the  city,  that  body,  in  the  revision  of  1836,  limited 
the  space  allowed  for  proprietors  to  seven  feet,  in  streets  of 
the  width  of  120  feet.  As  a  condition  to  the  use  of  such 
spaces,  however,  they  were  required  to  be  "  inclosed  or  paved 
with  flat  or  round  stone  or  brick."  The  ordinance  of  1842, 
entitled  "  An  ordinance  relative  to  sidewalks,"  provides  in  the 
second  section,  that  "on  streets  of  the  width  of  120  feet  and 
upwards,  any  projection  shall  not  extend  more  than  seven  feet, 
except  Washington  avenue,  which  shall  not  exceed  ten  feet." 

These  ordinances  are  to  be  construed  with  reference  to  other 
laws  or  ordinances  on  the  same  subject  matter.    Neither  of 
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them  specifies  the  purposes  for  which  the  space  allowed  by 
thein  respectively  should  be  used.  We  can  account  for  this 
circumstance  only  upon  the  supposition  that  the  acts  of  1807 
and  1815,  were  regarded  as  in  force.  The  ordinance  of  1836 
provides,  that  such  spaces  "  shall  either  be  inclosed  or  paved 
with  flat  or  round  stone  or  brick,"  etc.  Such  language  is  in- 
applicable to  a  space  used  for  a  projection  like  that  complained 
of.  But  this  ordinance  was  repealed  by  the  ordinance  of  1842, 
which  does  not  confer,  in  absolute  terms,  a  right;  it  simply 
provides  that  "any  projection  shall  not  extend  more  than 
seven  feet."  This  language  would  seem  to  imply  that  the 
right  to  these  spaces  was  already  conferred,  and  that  the  ob- 
ject of  the  provision  was  merely  to  restrict  it  to  seven  feet. 
This  view  is  fortified  by  the  terms  of  the  third  section,  which 
provides  that  "that  part  of  the  respective  sidewalks  lying 
outside  of  the  line,  to  which  projections  as  aforesaid  are  al- 
lowed to  extend,  shall  not  be  obstructed  or  incumbered." 

Assuming  that  the  common  council  acted  with  reference  to 
the  acts  of  1807  and  1815,  we  are  enabled  to  account  for  the 
language  employed  in  the  ordinance  of  1845i.  While  it  re- 
duces these  spaces  in  streets  of  the  width  of  120  feet,  to  seven 
feet,  it  is  entirely  silent  as  to  the  uses  to  which  they 
[286*]  might  be  devoted.  We  can  only  account  for  *thi8 
omission  on  the  ground  that  this  was  supplied  by  the 
act  of  1807,  as  modified  by  that  of  1815.  We  cannot  suppose 
that  the  common  council  would  grant  the  use  of  the  ground, 
included  in  one  of  the  most  important  streets,  in  a  commercial 
point  of  view,  in  the  city,  without  so  guarding  the  grant  as 
to  protect  the  public  from  inconvenience. 

As  the  erection  in  question,,  then,  is  not  justified  either  by 
the  acts  of  1807  or  1815,  assuming  those  acts  to  be  yet  in  force, 
or  hy  the  ordinances  of  the  city,  of  1836  or  1842,  we  are  to  re- 
gard the  steps  as  an  obstruction  in  a  public  highway,  without 
any  legal  authority;  and  the  only  remaining  question  to  be 
determined  is,  whether  the  special  verdict  contains  such  a 
statement  of  facts  as  will  authorize  us  to  give  judgment  against 
the  respondent. 
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Chancellor  Jones,  in  an  elaborate  and  very  able  opinion  in 
the  case  of  Seward  v.  Jackson^  8  Cow.  406,  says:  "  It  is  of 
the  essence  of  a  special  verdict,  that  it  should  be  a  finding  by 
the  jury  of  the  facts  on  which  the  court  is  to  pronounce  the 
law,  and  not  the  evidence  of  the  facts  upon  which  it  is  the 
province  of  the  jury  to  adjudicate/'  The  court  applies  the 
law  to  the  facts,  but  has  no  power  to  decide  upon  evidence; 
this  is  the  province  of  the  jury.  These  rules  lie  at  the  founda- 
tion of  our  system  of  jurisprudence,  and  should  be  kept  steadily 
in  view;  otherwise  we  are  in  danger  of  blending  two  jurisdic- 
tions which  are  entirely  distinct. 

The  rule  laid  down  by  Chancellor  Jones  is  sustained  by  the 
elementary  works  on  practice.  Tidd,  897-8,  says:  "It  is  a 
general  rule,  that  in  a  special  verdict,  as  nothing  is  to  be  in- 
tended, the  jury  must  find  facts,  and  not  merely  the  evidence 
of  facts."  Again:  "  And  if  a  special  verdict,  in  a  mixed  ques- 
tion of  law  and  fact,  find  facts,  from  which  the  court  can  draw 
clear  conclusions,  it  is  no  objection  to  the  verdict,  that  the 
jury  have  not  themselves  drawn  such  conclusions,  and  stated 
them  as  facts  in  the  case." 

In  the  case  before  us,  the  material  facts  found  by  the  jury 
are:  1.  That  the  governor  and  judges,  pursuant  to  the  act  of 
congress  of  April  21,  1806,  adopted  a  plan  and  laid  out  the 
city  of  Detroit,  on  the  13th  and  27th  of  April,  1807,  includ- 
ing the  road  or  avenue  known  as  Woodward  avenue:  2.  That 
from  that  time  to  the  present,  the  road  or  avenue  has  been 
used  and  traveled  as  a  highway:  3.  That  the  defendant  did 
erect  on  the  sidewalk,  within  the  limits  of  the  said  ave- 
nne,  a  ^flight  of  steps  fifteen  feet  high,  and  three  feet  [287*] 
eight  inches  wide:  4.  The  jury  also  find  that  various 
ordinances  have  been  passed  by  the  city  authorities  in  rela- 
tion to  sidewalks,  projections  and  spaces  in  the  streets  of  said 
city,  all  of  which  they  make  part  of  their  verdict.  The  jury 
then  conclude  as  follows:  "  If  npon  these  facts,  under  the  laws 
of  the  state  and  the  said  ordinances  of  the  city  of  Detroit,  the 
court  shall  be  of  the  opinion  that  the  said  steps  are  a  nuisance^ 
then  the  jury  find  the  defendant  guilty;  otherwise  not  guilty  " 
Vol.  I.  — 28  353 
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Can  the  court  pronounce  judgment  upon  such  a  findingt 
A  nuisance  is  defined  by  Blackstone  to  be,  "  the  doing  of  a 
thing  to  the  annoyance  of  the  king's  subjects."  4  Black. 
Com.  167.  In  the  case  before  us,  the  ikvag  done  was  the  erec- 
tion of  the  steps  mentioned  in  the  verdict;  whether  th^  tkinq 
thus  done  is  an  annoyance  to  the  inhabitants  of  this  state,  is 
referred  by  the  jury  to  the  determination  of  this  court. 

There  are  a  class  of  cases  where  the  finding  of  a  jury  in  re- 
spect to  ths  thing  done,  necessarily  includes  the  other  fact: 
thus,  if  a  person  be  indicted  for  keeping  a  house  of  prostitu- 
tion, or  a  gambling  house,  and  the  jury  find  the  fact,  the  law 
implies  the  other  fact.  And  this  necessary  legal  inference  is 
founded  on  the  idea,  that  from  their  very  nature  a  house  of 
prostitution  and  a  gambling  house  cannot  be  otherwise  than 
an  annoyance  to  the  public  —  a  nuisance.  The  same  rule 
would  apply  to  an  indictment  against  a  common  scold,  or  for 
creating  noxious  smells. 

In  all  these  and  the  like  cases,  the  indietment  need  not  aver 
the  &ct  of  annoyance;  or,  if  averred,  it  need  not  be  expressly 
proved;  the  conclusion  of  law  supplying  the  place  of  such 
proof.  This  conclusion  of  law,  however,  can  only  apply  to 
cases  where  it  must,  from  the  nature  of  things,  be  universallj 
correct. 

Ordinarily,  an  indictment  for  a  nuisance  cannot  be  sup- 
ported unless  the  thing  complained  of  is  productive  of  incon- 
venience to  the  public.  Thus,  in  an  indictment  for  obstructing 
a  highway,  the  forms  of  the  indictment  given  by  the  elemen- 
tary works  always  contain  three  averments:  1.  That  there  ex- 
ists a  public  highway;  2.  That  it  was  unlawfully  obstructed; 
and  8.  That  by  reason  of  the  obstruction,  persons  could  not 
pass  and  repass  as  they  were  accustomed,^^  etc.  The  prose- 
cutor, in  such  cases,  must  prove  these/acts  to  the  satisfaction 
of  the  jury  before  he  can  ask  a  conviction.  Arch.  CK 
[288*]  PI.  482.  This  inconvenience  *or  annoyance  to  the 
public  enters  into  the  definition  of  the  ofifense,  and 
must  in  all  oases  be  proved. 

Theee  positions  are  not  questioned  by  the  counsel  who  rep« 
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resents  the  people;  bat  it  is  contended  that  the  question  of 
inconvenience  is  a  question  of  law,  arising  from  the  facts 
stated  in  the  special  verdict;  that  the  jury  having  found  that 
Woodward  avenue  is  a  highway,  and  that  the  defendant  erect- 
ed a  flight  of  steps,  the  court  can  arrive  at  a  certain  conclusion 
respecting  the  question  of  annoyance;  in  other  words,  that 
such  an  obstruction  must  necessarily  be  an  annoyance  to  the 
public. 

Bat  to  warrant  this  position,  it  would  seem  necessary  to 
establish  another  —  that  every  obstruction  in  a  highway  is  a 
nuisance.  The  reasoning  of  counsel  is,  that  the  public  have  a 
right  to  the  use  of  every  part  of  the  highway;  and,  having 
this  right,  any  obstruction  must  be  a  nuisance.  As  a  general 
legal  proQOsition,  it  is  true  that  the  public  have  a  right  to  use 
every  part  of  a  common  and  public  highway;  but  it  by  no 
means  follows,  that  every  obstruction  is  necessarily  a  nuiscmce. 
The  entire  line  of  Jefferson  avenue  exhibits  obstructions,  some 
of  which  may  present  as  serious  obstacles  to  the  use  of  the 
whole  of  the  highway,  as  the  steps  in  question.  Trees,  awning- 
posts,  hay  scales  and  hydrants  meet  the  traveler  at  every  step, 
and  yet  no  one  regards  them  as  nuisances.  It  may  be  said 
that  the  health  or  convenience  of  the  public  is  promoted  by 
such  erections.  This  is  very  true,  but  in  determining  whether 
an  obstruction  in  a  highway  is  a  nuisance,  the  advantages  or 
disadvantages  to  the  public  are  not  to  be  taken  into  the  account 
in  determining  the  question  of  guilt  or  innocence. 

Bat  let  us  test  the  correctness  of  the  theory  of  counsel  by 
other  examples.  It  is  common  for  individuals  to  erect  plat- 
forms in  front  of  their  residences,  to  subserve  their  conveni- 
ence in  getting  in  and  out  of  carriages.  Suppose  a  person 
indicted  for  obstructing  the  highway,  and  the  obstruction 
should  consist  of  one  of  these  platforms,  which  are  reached  by 
steps,  and  are  usually  two  or  three  feet  high,  and  three  feet 
wide;  would  the  prosecutor  deem  it  safe  to  rest,  after  proving 
the  existence  of  the  highway  and  the  obstruction?  It  is  ap- 
prehended that  he  would  not,  and  that  further  proof  would  bo 

reqaired  to   show  that  the  obstruction  was  an  annoyance 
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to  the  public.     On  the  trial  of  such  an  indictment,  it  would 
be  entirely  competent  for  the  detendant  to  introduce 
[289*]  *proof  showing  that,  from  its  position,  the  erectioD  did 
not  and  could  not  annoy  the  public. 

Now,  such  erections  oppose  as  effectual  a  barrier  to  the 
traveler  as  the  steps  in  question;  yet  it  could  hardly  be  con- 
tended that  the  legal  presumption  of  annoyance  to  the  public 
would  be  so  conclusive  as  to  preclude  thfe  possibility  of  its 
being  overthrown  by  proof.  Again,  in  streets  where  the  prin- 
cipal commercial  business  of  the  city  is  transacted,  and  which 
are  most  likely  to  be  thronged  with  people,  obstructions  of 
various  kinds  are  to  be  found,  such  as  signs,  projecting  win- 
dows, and  the  like;  and  where  the  ground  descends,  as  from 
Jefferson  avenue  to  the  river,  large  stone  steps  are  placed  in 
front  of  doors  to  facilitate  an  entrance.  It  is  conceived  that 
iuch  obstructions  are  not  considered,  in  law  or  in  fact,  as 
nuisances;  and  yet,  the  use  of  the  streets  where  sxi^h  projec- 
tions exist  is  as  effectually  obstructed  as  Woodward  avenue 
is  by  the  steps  in  question. 

These  illustrations  show  that  the  rule  sought  to  be  enforced, 
that  every  obstruction  in  a  highway  is  a  nuisance,  cannot  be 
sustained.  Whether  an  obstruction  be  a  nuisance  must,  then, 
be  a  question  of  fact  for  a  jury,  and  not  of  law  for  the  court. 
It  may  be  that  the  steps  in  question  furnish  strong  and  almost 
conclusive  proof  that  the  rights  of  the  public  are  violated ;  if  so, 
a  jury,  under  proper  Instructions  from  a  court,  would  so  find. 

In  the  case  of  Hart  v.  Mayor,  etc,  of  Albany,  3  Paige,  218, 
Chancellor  Walworth  uses  this  language:  ^'The  question  of 
nuisance  or  no  nuisance,  however,  is  always  a  question  of  fact, 
in  relation  to  which  the  opinions  of  individuals  will  neces- 
sarily differ."  In  the  same  opinion,  the  chancellor  asserts, 
that  ^^ prima  facie  the  person  who  appropriates  any  part  of  a 
public  street  or  harbor  exclusively  and  permanently  to  his  own 
use,  without  the  consent  of  the  legislature  or  the  municipal 
authorities,  is  guilty  of  a  nuisance;  and  he  subjects  himself 
to  the  burden  of  proving  that  it  is  no  injury  to  the  public, 
and  that  a  public  right  has  not  been  violated. 
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I  am  nnable  to  reconcile  these  views;  if  the  question  of 
naisance  or  no  naisance  be  a  question  of  fact,  it  properly  be- 
longs to  a  jury  to  determine  that  fact.  But,  according  to  the 
clause  in  the  opinion  of  the  chancellor,  last  quoted,  any  per- 
son  who  appropriates  a  part  of  a  street  permanently  to  his 
own  use  is,  jprvnut,  faoie^  guilty  ^  a  nuisance;  that 
*i8,  the  obstruction  being  .proved,  the  law  presumes  a  [290*] 
violation  of  public  right.  How  can  such  a  rule  be 
sound,  if,  in  the  language  of  the  chancellor,  the  question  of 
nuisance  or  no  nuisance  be  one,  "  in  relation  to  which  the 
opinions  of  individuals  will  differ." 

The  definition  of  a  nuisance  necessarily  implies  annoyance 
or  inconvenience  to  the  public;  this  annoyance  or  inconven- 
ience is  the  ground  of  complaint,  and  is  a  question  of  fact;  if 
so,  the  burden  rests  on  him  who  makes  the  complaint  to  prove 
the  fact.  If  the  fact  is  to  be  presumed  on  proof  of  the  ob- 
struction, then  every  obstruction  must  necessarily  be  a  nui- 
eance;  but  I  have  endeavored  to  show  that  every  obstruction 
in  a  highway  is  not  necessarily  a  nuisance,  and  if  I  have  been 
successful  in  establishing  this  proposition,  then  there  is  no 
foundation  on  which  the  legal  presumption  can  rest.  It  is 
very  true,  the  chancellor  does  not  consider  the  presumption 
arising  in  the  supposed  case  absolute  and  conclusive,  but  liable 
to  be  overthrown  by  proof  fo  the  contrary.  The  burden  of 
proof  is  merely  changed ;  but  even  this  view  cannot  be  sua- 
tained  unless  it  be  universally  true  that  every  obstruction 
placed  in  a  highway  is  a  nuisance;  and  that  cannot  be  uni- 
versally true  in  relation  to  which  men  may  reasonably  entertain 
diflfcrent  opinions.  Presumptions,  in  such  cases,  must  be 
presumptions  of  fact,  and,  in  the  language  df  Lord  Mansfield, 
"  the  court  cannot  presume  a  fact." 

The  true  rule  on  this  subject  is,  that  where  the  act  done  is 
in  its  own  nature  an  offense,  no  consequences  need  be  averred 
in  the  indictment;  but  where  the  act  done  is  not  in  its  own 
nature  an  offense,  consequences  must  be  stated  and  proved. 
The  cases  to  which  the  law  applies  the  presumptio  juris  et  dk 
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jv/re^  are  fully  stated  and  reviewed  in  the  case  of  Tarmer  v. 
Trustees  of  Albion^  5  Hill,  121. 

A  brief  review  of  some  of  the  cases  cited  by  the  counsel  for 
the  people,  in  support  of  the  rule,  that  an  obstrnction  being 
once  proved  to  be  in  a  highway,  the  injury  to  the  public  fol- 
lows as  a  necessary  presumption  of  lawy  will  conclude  this 
opiniQn. 

In  the  case  of  Arundel  v.  McCulloohy  10  Mass.  71,  it  ap- 
peared that  a  bridge  was  erected  across  an  arm  of  the  sea, 
and  that  the  defendant,  to'  facilitate  the  passage  of  a  vessel, 
removed  it,  doing  as  little  damage  as  possible  to  effect  his 
purpose.  The  court  held  that  the  defendant  was  not  liable  in 
trespass,  as  the  arm  of  tbc  sea  was  a  public  highway, 
[291*]  *and  no  authority  had  been  granted  to  obstruct  its 
navigation  by  a  bridge;  and  that  "when  any  public 
way  is  unlawfully  obstructed,  any  individual  who  wants  to 
nse  it  in  a  public  way  may  remove  the  obstruction."  The 
unlawfulness  of  the  act  was  shown  by  the  fact  that  the  de- 
fendant could  not  navigate  the  river  in  consequence  of  the 
obstruction.  This  case,  then,  does  not  prove  the  rule  laid 
down  by  counsel. 

The  case  of  Pierce  v»  Dart^  7  Cow.  609,  shows  that  in  an 
action  for  obstructing  a  highway,  the  plaintiff  is  bound  to 
show  that  he  sustained  some  injury. 

The  case  of  Hart  v.  Mayor^  etc.  of  Albanyj  9  Wend.  571, 
contains  nothing  inconsistent  with  the  views  I  have  expressed. 
Mr.  Justice  Sutherland,  in  the  course  of  his  opinion,  uses  the 
following  language:  "This  float,  if  permanently  moored  and 
continued  in  the  open  part  of  the  river,  thereby  rendering  the 
navigation  less  safe  and  convenient^  would,  I  apprehend, 
most  clearly  be  a  public  nuisance,  liable  to  be  indicted  as 
such,  or  to  be  abated  without  indictment  by  any  individual 
who  might  be  injured  or  aggrieved  by  it.  It  certainly  is  not 
less  a  nuisance,  if  the  views  I  have  expressed  are  correct,  for 
being  placed  within  the  basin."  Again:  "If  the  complain- 
ants can  moor  2i,  floating  store  house  in  the  basin,  it  is  not  per« 
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ceived  why  they  may  not  erect  a  more  permanent  building, 
with  its  foundation  in  the  bottom  of  the  basin.  It  is  very 
immaterial  to  the  public  how  far  either  below  or  above  the 
surface  of  the  water  the  obstruction  reaches ;  it  impedes  ths 
navigation^  or  other  use  of  the  basin,  neither  more  or  less  on 
that  account."  These  views  are  warranted  by  the  case  made 
by  the  answer,  which  showed,  in  contradiction  of  the  bill,  that 
the  float  was  an  obstruction  to  the  free  navigation  of  ths 
hasin. 

In  the  case  of  Rex  v.  JRussell^  6  East,  427,  it  appeared  on 
the  trial,  that  the  wagons  mentioned  in  the  indictment  occu- 
pied one-half  the  street,  ''  so  that  no  carriage  could  pass  on 
that  side  next  the  warehouse,  though  two  carriages  might  pass 
on  the  opposite  side,  the  gutter  being  in  the  middle  of  the 
street;  that  the  wagons  were  loaded  and  unloaded  in  the 
street,  and  the  packages  thrown  down  on  th^  same  side  of  the 
street,  so  as  frequently  with  the  wagons,  to  obstruct  even  foot 
passengers,  and  oblige  them  to  cross  the  gutter  to  the  other 
side."  These  being  the  facts  proved  on  the  trial,  a 
verdict  of  guilty  against  the  defendant  *wa8  sustained.  [292*] 
The  court  say,  "  that  the  primary  object  of  the  street 
was  for  the  free  passage  of  the  public;  and  anything  that  im- 
peded that  free  passage,  without  necessity,  was  a  nuisance." 
The  free  passage  of  the  street  having  been  shown  by  the  facts 
on  the  trial,  a«  well  as  the  inconvenience  to  which  the  public 
had  beeen  subjected,  no  question  could  arise  as  to  the  correct- 
ness of  the  verdict. 

The  same  remark  applies  to  the  case  of  Hex  v.  CrosSj  3 
Camp.  227.  It  was  proved  on  the  trial  that,  by  the  acts 
of  the  defendant,  "private  carriages  could  very  rarely  be 
drawn  up  to  the  opposite  houses,  and  considerable  diificulty 
was  experienced  in  passing  along  that  side  of  the  street." 
The  annoyance,  therefore,  to  the  public  was  manifest,  and  no 
doubt  could  be  entertained  of  the  legality  of  the  conviction. 

In  Bex  V.  Htissell  and  others,  13  Eng.  0.  L.  254,  the  de- 
fendants were  indicted  for  a  nuisance  in  a  navigable  stream. 
The  majority  of  the  court  held,  that  if  the  erection  was  for  a 
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public  purpose,  and  produced  a  public  benefit,  and  if  the 
erection  was  in  a  reasonable  situation,  and  a  reasonable  space 
was  left  for  the  passage  of  vessels  on  the  river,  then  the  de- 
fendants ought  to  be  acquitted.  From  this  opinion,  Lord 
Tenterden  dissented,  and  held  that  the  questions  submitted 
to  the  consideration  of  the  jury  were  not  raised  by  the  indict- 
ment; that  the  question  properly  arising  was,  "  whether  tho 
navigation  and  passage  of  vessels  on  this  public  river  (Tyne) 
was  injured  by  the  erections.  Upon  this  question  there  was 
evidence  on  both  sides,'*  etc.  If  this  opinion  be  correct,  as  I 
think  it  was,  it  is  quite  clear  that  proof  of  the  erection,  in 
and  of  itself,  would  not  furnish  sufScient  evidence  to  support 
the  indictment,  unless  accompanied  by  other  proof,  that  the 
navigation  and  passage  of  vessels  on  the  river  was  injured. 
In  the  case  of  King  v.  Ward^  31  Eng.  C.  L.  92,  the  rule  is 
explicitly  recognized,  that  the  question  of  nuisance  or  no  nui- 
sance is  a  question  of  fact  for  the  jury.  Lord .  Denman,  in 
the  course  of  his  opinion,  after  quoting  from  a  remark  of 
Lord  Hale,  that  ^^  all  nuisances  and  impediments  of  passage 
of  boats  and  vessels,  though  in  the  private  soil  of  any  person, 
maybe  punished  by  indictment,"  observes:  "There  is  no 
incongruity  in  his  (Lord  Hale)  afterwards  asserting  that  the 
question  of  nuisance  or  no  nuisance  is  for  the  jury;  so  Lord 
Tenterden  considered  it  in  Rex  v.  Russell^  and  gave  the  form 

in  which  he  thought  it  ought  to  be  submitted  to  them; 
[293*]  and  that  is  precisely  the  course  taken  *on  the  trial  of 

this  indictment."  From  the  report  of  this  casie,  it  ap- 
pears that  the  jury,  after  deliberation,  stated  that  an  impedi- 
ment had  been  created/  with  this,  however,  the  chief  justice 
was  not  satisfied,  for  the  reason  that  such  a  finding  "  was  not 
equivalent  to  the  word  nuisance:  "  whereupon  the  jury  "  said 
at  length  that  they  considered  it  to  be  a  nuisanoe." 

The  case  of  the  Commonwealth  v.  Wilkinson,  16  Pick.  175, 
does  not  raise  the  question  I  am  now  discussing.  The  only 
question  raised  in  that  case  was  whether  the  defendant,  who 
was  indicted  for  continuing  certain  buildings  within  the 
limits  of  the  highway,  could  show  that  that  portion  of  the 
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road  covered  by  the  buildings  was  not  within  the  traveled  part 
thereof.  Of  the  correctness  of  the  ruling  of  the  court  there 
can  be  no  doubt.  No  person  is  authorized  so  to  appropriate 
any  portion  of  a  highway  as  to  interfere  with  the  rights  of  the 
public. 

In  the  case  of  Hopkins  v.  Crombie^  4  N.  H.  520,  the  su- 
preme court  of  New  Hampshire  in  considering  the  question 
whether  every  encroachment  on  a  highway  is  ipso  facto  a  nui- 
sance, held  that  "  the  question  whether  anything  within  the 
limits  of  a  highway  is  to  be  deemed  a  nuisance  is  a  question 
of  fact,  to  be  settled  by  a  jury," 

The  case  in  2  Watts,  23,  was  referred  to  as  sustaining  a 
contrary  doctrine.  I  have  examined  the  case,  and  am  unable 
to  perceive  how  it  conflicts  with  the  case  of  Hopkins  v,  Oromr- 
hie.  A  building  had  been  erected  on  a  public  square;  and  in 
the  course  of  their  opinion  the  court  say:  "  The  points,  then,  in 
this  cause  may  be  narrowed  down  to  a  question  of  fact.  For 
if  the  jury  .believe  from  the  testimony  that  these  buildings 
were  erected  on  the  public  square,  although  their  limits  and 
extent  have  not  been  precisely  defined,  they  are  a  public  nui- 


sance." 


Looking  for  the  purposes  for  which  public  squares  are 
usually  dedicated  to  the  public,  it  would  seem  to  be  a  neces- 
sary conclusion  that  the  erection  on  such  squares  of  "  a 
stable  and  shed  "  would  be  a  nuisance.  All  that  can  be  gath- 
ered from  the  case,  however,  is,  that  upon  the  trial  of  a  cause 
it  would  be  the  duty  of  the  court  so  to  instruct  the  jury,  who, 
after  all,  determine  the  question  of  nuisance  or  no  nuisance. 

The  case  of  the  Commonwealth  v,  Passm^rsy  1  Serg.  & 
Eawle,  217,  is  more  to  the  point;  and  that  it  sustains  fully 
the  principle  for  which  I  contend,  will  appear  by  quotations 
from  the  opinion  of  the  learned  chief  justice.  He 
says :  "  The  defendant  has  been  indicted  for  a  nui*sance  [294*] 
in  placing  goods  on  the  foot- way  and  carriage-way  of 
one  of  the  public  streets  of  the  city  and  suflfering  them  to  re- 
main for  the  purpose  of  being  sold  there,  so  as  to  render  ths 
passage  less  convenientj  although  not  entirely  to  obstruct  it.*' 
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It  is  a  fair  inference,  then,  that  if  the  acts  of  the  defendant 
had  not  the  eflfect  to  "  render  the  passage  less  convenient "  he 
would  not  be  gnilty  of  a  nuisance. 

The  case  of  the  State  v.  Caldwell,  2  Speer,  163,  will  come 
better  recommended  as  authority  if  the  facts,  which  it  is  said 
were  all  submitted  to  the  jury,  had  been  reported,  and  the 
opinion  of  the  court  of  appeals  had  developed  the  reasoning 
by  which  the  decision  of  the  inferior  court  was  sustained. 
That  opinion  simply  affirms  that  the  court  were  satisfied  with 
the  instructions  given  to  the  jury,  and  with  their  finding. 

Without  extending  my  review  of  cases  any  further,  I  am  of 
the  opinion  that  the  verdict  of  the  jury  does  not  embody  snch 
facts  as  will  authorize  this  court  to  pronounce  judgment.  The 
case  must  be  remanded,  with  instructinns  to  issue  a  veni/rs  de 
novo. 

Although  the  validity  of  the  acts  of  1807  and  1815,  and  of 
the  several  ordinances  of  the  city  of  Detroit,  are  not  neces- 
sarily involved  in  the  decision  of  this  cause,  it  may  not  be 
improper,  inasmuch  as  their  validity  was  drawn  in  question 
and  fully  discussed,  to  say  that  neither  the  governor  and 
judges  nor  the  common  council  of  the  city  of  Detroit  had  or 
have  any  power  or  authority  to  grant  the  exclusive  use  of  any 
of  the  streets  or  alleys  to  individuals.  Such  a  use  is  incon- 
sistent with  the  rights  acquired  by  the  act  of  dedication. 
Kights  thus  acquired  are  vested  rights,  protected  by  the  con- 
stitution of  the  United  States;  audit  is  not,  therefore,  compe- 
tent for  the  legislative  power  of  the  state,  much  less  of  the 
common  council  of  the  city,  to  pass  any  act  or  ordinance 
which  shall  in  any  wise  impair  or  defeat  those  rights.  The 
powers  of  the  city  authorities  are  restricted  to  the  regulation 
of  the  streets:  this  is  a  necessary  power,  and  one  which,  if 
wisely  exerted,  cannot  fail  to  prove  highly  beneficial  to  the 
community;  but  the  power  to  regulate  streets  does  not  include 
the  power  to  pass  ordinances  which  shall  effect  injuriously 
public  or  private  rights.  The  common  council  are  to  some 
extent,  the  guardians  of  those  rights:  as  such,  it  becomes 
them  duly  to  employ  all  the  powers  with  which  they  aro 
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vested  to  purify  the  streets  *of  the  city,  and  to  cause  [295*] 
all  obstructions  not  warranted  by  law  or  necessity  to 
be  removed.  The  adoption  of  such  a  policy  will  remedy  the 
mischiefs  that  have  grown  up  under  a  course  of  legislation  by 
which  the  rights  of  the  public  have  been  made  subservient  to 
the  convenience  or  cupidity  of  individuals. 
Certified  accordingly. 


SooTT  vs.  Smart's  Executors. 

On  the  change  from  a  lerritorial  to  a  state  government^  the  legislature  of 
the  state  abolished  the  supreme  court  of  the  territory,  and  transferred 
certain  causes  pending  therein  to  the  supreme  court  and  court  of 
chancery  of  the  state;  but  certain  other  causes  pending  therein,  owing 
to  a  defect  in  the  law,  were  not  transferred  to  any  court.  The  follow- 
ing year,  the  legislature  passed  an  act  transferring  these  last  mentioned 

Note.— The  facts  in  the  above  cause  being  that  a  change  from  a  tcrrU 
torial  constitution  to  a  stale  constitution  was  made  on  1st  Monday  of  Novem- 
ber,  1835,  and  the  schedule  accompanying  the  state  constitution  provided 
that  "  all'actions  "  shall  **Qontiuue  as  if  no  change  had  taken  place,'»  and 
"  all  laws  not  repugnant  to  the  state  constitution  "  shall  remain  in  force 
until  they  expire,  are  altered,  or  repealed;  and  by  acts  of  26th  March,  1886, 
taking  effect  July  4, 1836,  the  state  legislature  organized  a  supreme  court, 
and  also  a  court  of  chancery,  of  the  state  of  Michigan,  and  transferred  to 
the  latter  all  suits  in- chancery  pending  in  the  territorial  supreme  and  cir- 
cuit courts,  except  those  in  which  the  chancellor  was  a  party  or  of  counsel, 
to  which  latter  class  the  present  action  belongs;  and  the  supreme  court 
thereupon  decided,  that  owing  to  the  above  exception,  this  cause  had  not 
been  transferred  to  any  court;  and  thereupon  the  legislature,  afterwards,  on 
February  15  1837,  passed  an  act  transferring  suits  pending  in,  etc.,  in  which 
the  chancellor  was  a  party,  or  of  counsel,  to  the  supreme  court  of  the  state 
for  the  first  circuit,  and  all  chancery  cases  pending  in,  etc.,  to  the  court  of 
chancery  for  the  first  circuit;  the  question  is  raised,  whether  this  cause, 
pending  in  a  court  which,  for  most  purposes,  was  extinguished  on  first 
Monday  of  November,  1885,  can  be  transferred  to  another  court  by  an  act 
of  February  15,  1837,  not  passed  until  nearly  two  years  after  the  court  in 
which  the  action  was  pending,  was  extinguished,  or  whether  the  saving 
clause  in  the  schedule  will  keep  the  action  alive,  without  any  court  being 
kept  alive  in  which  it  was  or  could  be  pending. 

It  would  appear  that  if  the  territorial  court  was  extinguished  on  the  first 
Monday  of  February,  1835,  and  no  state  courts  of  law  or  chancery  were 
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causes  to  the  supreme  court  of  the  state.  Reldt  that  it  was  competent 
for  the  legislature  to  pass  the  act  last  mentioned,  and  that  by  Tirtue 
thereof  the  causes  were  transferred  to  the  supreme  court  of  the  state, 
to  be  proceeded  in  and  disposed  of. 
To  hold  a  law  unconstitutional,  it  must  be  a  plain  violation  of  some  pro- 
yision  contained  in  the  constitution.  It  must  be  an  ex  po$t  fado  law, 
or  a  law  impairing  the  obligation  of  contracts,  or  a  law  manifestly  in 
collision  with  some  constitutional  provision. 

Petition  to  revive  a  suit  in  chancery. 

The  facts  fully  appear  in  the  opinion  of  the  court. 

£acku8^  for  complainant. 

Fraser  cfe  Davidsony  for  defendants. 

By  the  Courty  Wing,  J.  The  petition  in  this  case  is  filed, 
praying  that  a  suit  pending  in  this  court  may  be  revived. 

The  petition  was  filed  January  2,  1849.     It  states  that  the 

petitioner  heretofore  exhibited  his  bill  in  the  supreme  court 

of  the  territory  of  Michigan,  against  defendants,  which,  by  an 

act  of  the  legislature  has  been  transferred  into  this  court 

[296*]      *To  this  petition,  some  of  the  defendants  therein 

organized  until  July  4, 1836,  all  the  cases  pending  in  the  state  must  have 
been  continued,  without  any  court  for  them  to  pend  in,  for  and  during  this 
year  and  a  half,  by  virtue  of  the  clause  in  the  schedule  continuing  '*a!l  ac- 
tions." The  act  passed  in  %S6,  relative  to  all  the  other  actions,  was  as  retro* 
spective  as  the  act  passed  in  *87,  relative  to  those  in  which  the  chancellor 
was  a  party.  The  other  actions  were  meanwhile,  from  the  extinguishment  of 
the  old  courts  to  the  creation  of  the  new,  suspended,  like  "  Mahomet's  coffin,'* 
without  any  court  in  existence  in  which  they  could  be  pending,  as  truly  u 
were  those  to  which  the  chancellor  might  be  a  party,  or  of  counsel.  Nor 
do  we  perceive  that  the  legislature  could  have  had  any  fewer  rights  in  *37 
than  in  *86  to  transfer  causes  fVom  a  court  which  hnd  ceased  to  exist  in 
1885.  From  this  standpoint,  the  strongest  precedent  that  could  be  urged 
in  favor  of  the  validity  of  the  transfer  of  this  cause  would  be  the  transfer 
of  every  other  cause  pending  at  the  adoption  of  the  state  government,  over 
the  same  objections.  Laws  transferring  actions  from  territorial  courts  to 
slate  courts,  on  the  abolition  of  territorial  and  creation  of  state  governments, 
do  not  affect  the  right  of  action,  but  clearly  belong  to  the  class  of  remedia 
laws,  and  that  remedial  laws  may  be  reti-ospective,  see  Gibson  «.  Hibbard, 
13  Mich.  314;  Hasbrouck  u.  City  of  Milwaukee,  13  Wis.  37 ;  Selsby  ©,  Red- 
Ion,  19  id.  17;  Town  of  Kcithsburg  tj.  Frick,  34  111.  405;  Single©.  Super- 
visors of  Marathon  county,  38  Wis.  363 ;  Logan  «.  Williams,  76  111.  176. 
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named  filed   their  plea,   on   the  4th   of  January,   1849,  in 
which  they  state  that  said  suit  was  originally  commenced  in 
the  supreme  court  of  the  late  territory  of  Michigan,  on  the 
3lst  day  of  August,  1826,  in  which  court  it  continued  and  was 
pending  and  undetermined  at  the  time  of  the  adoption  of  the 
constitution  of  the  state  of  Michigan;  that  by  virtue  of  an  act 
of  the  legislature  of  the  state,  entitled  '^  An  act  to  establish  a 
conrt  of  chancery,  and  for  other  purposes,"  adopted  the  26th 
of  March  1836,  and  which  took  effect  on  the  4th  of  July  1836, 
it  was  enacted  and  declared  that  all  the  powers  and  jurisdiction 
conferred  on  the  supreme  court  of  the  late  territory  of  Michi- 
gan, in  and  by  an  act  entitled,  "  An  act  to  prescribe  the  mode 
of  proceeding  in  chancery,"  are  hereby  conferred  on  said  court 
of  chancery;  that  by  virtue  of  the  provisions  of  this  act,  and 
a  certain  other  act  of  said  legislature,  entitled,  "An  act  to  or- 
ganize the  supreme  court  of  the  state  of  Michigan,  and  to 
establish  circuit  courts,"  approved   the  26th   March,  1836, 
which  also  took  effect  on  the  4th  of  July,  1836,  all  jurisdic- 
tion, powers  and  authority  vested  in  said  supreme  court  of  the 
late  territory  of  Michigan,  touching  all  suits  in  chancery  or 
otherwise,  were  repealed,  abrogated  and  taken  away,  and  said 
court  was  then  and  there  abolished,  and  ceased  to-  exist,  on 
said  4th  of  July,  1836;  and  that  by  force  and  effect  of  the 
provisions  of  the  revised  statutes  of  1838,  pages  690  to  697,  all 
and  every  law  and  provision  of  law  by  which  said  late  supreme 
court  had  been  either  created  or  vested  with  equity  powers  or 
jurisdiction,  were  repealed;  that  on  the  26th  March,  as  well 
as  on  the  4th  of  July,  1836,  the  said  suit  in  chancery  was  and 
remained  undetermined  in  said  supreme  court  of  the  territory 
of  Michigan;  that  Elon  Farnsworth  had  been  solicitor,  and  so 
continued,  and  after  the  death  of  Miller  he  became  one  of  the 
defendants,  as  executor  of  Miller,  and  on  the  18th  of  July,  the 
said  Farnsworth  became  and  continued  to  be  the  chancellor, 
until  the  28th  day  of  February,  1842;  that  said  suit  so  re- 
maining in  said  supreme  court  of  the  late  tejrritory  of  Michi- 
gan has  not  been  legally  removed  or  transferred  to  this  or  any 
other  court  having  cognizance  to  hear,  try  and  determine  the 
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Bame,  by  reason  of  which  the  said  suit  has  been  discontinaed, 
abated,  and  ceased  to  be  pending  in  any  court  whatever.  The 
defendants,  therefore,  humbly  pray  the  judgment  of  this  court, 
whether  the  complainant  is  entitled  to  have  said  suit 
[297*]  revived  *again8t  them,  and  pray  to  be  hence  dismissed, 
with  their  reasonable  costs,  etc. 

Ko  objection  seems  to  be  made  to  the  form  or  manner  of 
raising  the  question  arising  upon  the  plea;  the  authorities  ap- 
pear to  warrant  such  a  plea  to  a  petition  for  revivor. 

The  first  section  of  the  schedule  accompanying  the  consti- 
tution provides,  that  no  inconvenience  may  arise  from  a  change 
of  the  territorial  government  to  a  permanent  state  government, 
it  is  declared,  that  all  writs,  actions,  prosecutions,  contracts, 
claims  and  rights  of  individuals  and  bodies  corporate,  shall 
continue  as  if  no  change  had  taken  place  in  this  government, 
etc. ;  and  all  process  which  may,  before  the  organization  of 
the  judicial  department  under  this  constitution,  be  issued  un- 
der the  authority  of  the  territory  of  Michigan,  shall  be  as  valid 
as  if  issued  in  the  name  of  the  state. 

Section  2.  All  laws  now  in  force  in  the  territory  of  Michi- 
gan, which  are  not  repugnant  to  this  constitution,  shall  remain 
in  full  force  until  they  expire  by  their  own  limitation,  or  be 
altered  or  repealed  by  the  legislature. 

In  this  section  of  the  schedule  we  have  a  plain  expression 
of  the  intention  of  the  f  ramers  of  the  constitution,  that  all 
causes  pending  in  the  courts  of  the  territory  of  Michigan 
should  be  preserved.  It  was  left  to  the  legislature  to  provide 
courts  for  the  reception  and  determination  of  such  causes. 

The  word  "  actions  "  in  the  schedule  is,  I  think,  used  in  its 
largest  sense,  and  not  in  a  limited  or  technical  sense,  and  in- 
cludes all  civil  actions  pending  in  court  at  the  time,  whether 
they  were  cases  at  law  or  in  equity.  It  is  used  in  contradis- 
tinction to  "prosecutions." 

The  constitution  took  effect  and  became  operative  from  and 
after  the  first  Moflday  of  November,  1835.     It  may  have  been 
supposed  that  there  was  a  doubt  whether  or  not,  by  the  mere 
change  of  sovereignty  in  the  territory,  all  courts  and  legal  pro- 
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ccedings  would  not  terminate,  and  therefore  the  first  section 
of  the  schedule  was  adopted.  And  it  may  have  been  expected 
that  all  causes  then  pending  in  the  territorial  courts  would  be 
transferred  to  the  state  courts,  either  before  or  at  the  time  the 
territorial  courts  should  be  abolished. 

By  the  act  of  the  state  legislature  organizing  the  supreme 
court  of  the  state,  passed  the  26th  day  of  March,  1836, 
and  which  took  ef*fect  on  the  fourth  of  July  thereafter,  [298*] 
all  civil  suits  at  law,  and  prosecutions  pending  in  the 
supreme  court  of  the  territory  of  Michigan,  were  transferred  to 
the  supreme  court  of  the  state;  and  by  an  act  establishing  the 
state  court  of  chancery,  which  was  enacted  and  took  effect  the 
same  day  with  the  law  last  cited,  all  suits  and  matters  in  chan- 
cery remaining  and  pending  in  the  supreme  or  circuit  courts 
of  the  late  territory  of  Michigan,  were  transferred  to  the  court 
of  chancery  established  by  that  act,  except  those  cases  in  which 
the  chancellor  was  a  party  or  of  counsel;  and  it  was  enacted  that 
this  class  of  causes  should  be  proceeded  in  by  the  courts  in 
which  the  same  originated,  as  though  this  act  had  not  passed: 
provided,  that  in  cases  in  which  the  chancellor  might  be  in- 
terested or  of  counsel,  the  supreme  court  should  have  original 
jurisdiction. 

It  is,  perhaps,  enough  to  say,  in  relation,  to  these  acts,  that 
the  supreme  court  of  the  state  held  that  they  did  not  transfer 
the  class  of  causes  in  which  the  chancellor  had  been  counsel 
or  a  party,  to  the  new  supreme  court.  The  opinion  of  the  su- 
preme court  was  not  reduced  to  writing,  and,  therefore,  we 
can  only  state  the  fact  handed  down  to  us  by  tradition. 

The  next  question  is,  whether  there  is  any  limitation  to  the 
provision  in  the  schedule  preserving  and  continuing  causes. 
It  is  said,  the  first  section  may  be  held  to  refer  to  the  second 
section^  as  a  means  by  which  the  causes  were  to  be  saved;  and 
that  if  the  laws  were  repealed  which  had  been  enacted  by  the 
territorial  legislature,  there  could  be  no  court  in  which  causes 
could  be  left  pending  and  to  be  continued;  that  there  could 
be  no  suit  without  a  court  in  which  suitors  could  have  a  stand- 
ing or  their  causes  remain. 
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But  it  is  urged,  in  opposition  to  this  view,  in  substance, 
that  the  schedule  preserved  the  causes  until  some  new  posi- 
tion should  be  assigned  to  them  by  a  law  of  the  state,  whether 
sooner  or  later;  and  that  the  effect  of  abolishing  the  supremie 
court  of  the  territory  could  not  be  to  destroy  that  which  was 
preserved  and  protected  by  a  higher  law,  the  constitution,  to 
the  provisions  of  which  all  the  people  of  the  state  (including 
defendants)  are  presumed  to  have  assented. 

I  must  confess,  these  various  considerations  have  occasioned 
me  some  embarrassment  in  working  out  a  result  which  shall 
fully  accord  with  the  clearly  expressed  intention  of  the 
[299*]  framers  of  the  constitution;  for  if  *these  causes  are 
saved  without  the  aid  of  legislation,  or  in  spite  of  it,  it 
must  be  accomplished  by  the  mere  power  of  the  schedule.  How 
it  was  done,  I  cannot  clearly  perceive  —  where  the  causes  were 
preserved,  I  cannot  clearly  understand,  any  more  than  it  could 
be  seen  or  understood  how  Mohamet's  coffin  was  suspended 
hetwixt  the  heavens  and  the  earth;  and  yet  it  is  a  matter  of 
history,  and  as  certain  as  a  large  portion  of  the  facts  stated  by 
historians,  that  the  coffin  was  so  suspended.  In  the  minds  of 
the  faithful  there  was  no  difficulty  in  the  case  —  no  lack  of 
power  to  accomplish  such  a  result,  and  no  lack  of  faith  to  be- 
lieve in  its  accomplishment. 

Without  undertaking  to  express  a  very  decided  opinion  as 
to  the  position  of  this  cause  after  the  law  of  this  state  took  ef- 
fect, abolishing  the  old  territorial  supreme  court,  let  us  pro- 
ceed to  trace  the  history  of  the  legislation  in  reference  to  it. 

The  supreme  court  having  decided  that  this  cause  was  not 
transferred  from  the  supreme  court  of  the  territory  to  that  of 
the  state,  and  the  old  supreme  court  having  been  abolished, 
the  legislature,  at  their  next  session,  on  the  15th  of  February, 
1837,  passed  another  law,  which  was  intended  to  remedy  the 
defects  in  the  prior  legislation  in  relation  to  this  class  of  cases. 
By  this  law  it  was  provided,  that  all  suits  and  matters  of  chan- 
cery in  which  the  chancellor  of  the  state  had  been  a  party  or 
was  concerned  as  counsel,  theretofore  commenced  or  pending 
in  the  supreme  court  of  the  territory  of  Michigan,  and  still 
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undetermined,  should  be  and  the  same  were  thereby  transfer- 
red to  the  supreme  court  of  the  state  for  the  first  circuit;  and 
all  such  chancery  causes  commenced  or  pending  in  said  late 
supreme  court,  and  still  undetermined,  in  which  the  chancel- 
lor might  not  have  been  a  party  or  concerned  as  counsel,  should 
be  and  the  same  were  transferred  to  the  court  of  chancery  for 
the  first  circuit;  and  it  was  further  enacted,  that  said  courts 
respectively  should  have  cognizance  thereof,  and  should  pro- 
ceed to  hear,  try  and  determine  the  same  as  if  originally  com- 
menced in  said  court.     Ses.  L.  1837,  p.  11. 

By  the  revised  statutes  of  1838,  p.  692,  the  act  creating  the 
old  supreme  court,  and  also  the  act  creating  the  court  of  chan- 
cery above  referred  to,  were  repealed,  p.  696. 

On  the  24th  day  of  January,  1843,  another  law  was  passed, 
by  which  it  was  declared  that  chancery  causes  depend- 
ing in  the  supreme  *court  of  the  state,  originally  com'  [300*] 
niencedtherey  are  transferred  to  the  court  of  chancery; 
but  causes  in  which  the  chancellor  may  be  interested  as  coun- 
sel may  be  decided  by  a  judge.     Ses.  L.  1843,  p.  8. 

At  a  session  of  the  supreme  court  held  in  January,  1839,  the 
complainant  again  presented  himself  in  the  supreme  court 
with  the  files  in  this  cause,  and  the  court  ordered  this  cause 
docketed.  He  then  filed  a  petition  to  revive  the  cause  against 
the  representatives  of  parties  deceased.  Defendants  again 
met  him  there  and  opposed  his  motion  — or,  rather,  they  moved 
after  the  case  was  docketed  that  it  be  dismissed^  The  chan- 
cellor filed  his  certificate  that  he  had  been  counsel  in  this 
cause. 

We  cannot  learn  what  disposition  the  court  made  of  the  mo- 
tion to  dismiss,  nor,  indeed,  that  they  acted  upon  it  at  all.  Af- 
ter the  act  of  1843  was  passed,  it  is  said  the  supreme  court  in- 
timated an  opinion  that  this  cause  was,  by  operation  of  that 
law,  transferred  to  the  court  of  chancery,  and  the  chancellor 
thereafter  entertained  jurisdiction  of  it.  But  in  1848,  the  judge 
sitting  in  chancery  in  the  first  circuit  dismissed  the  cause,  and 
ordered  it  to  be  stricken  from  the  docket,  as  never  having  been 
properly  there,  because  it  was  not  a  cause  which  had,  in  the 
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terms  of  the  act  of  1843,  been  originally  commenced  in  the 
supreme  court  of  the  state.  Thereupon  the  complainant,  af- 
ter attending  the  court  of  chancery  a  number  of  years,  was 
remitted  again  to  such  rights  as  he  had  under  the  schedule, 
the  laws,  and  the  order  of  this  court  in  the  cause,  by  which  it 
was  docketed  in  1839.  So  many  years  having  elapsed  since 
complainant  filed  his  first  petition  in  this  court,  he  has,  daring 
the  present  term,  filed  a  new  petition  to  revive,  to  which  de- 
fendants have  plead  as  before  stated. 

The  act  of  1837  clearly  embraces  this  cause.  But  it  is  said 
it  comes  too  late,  as  the  cause  had  ceased  to  exist  in  any  conrt, 
and  by  this  act  the  suit  or  files  were  not  transferred  to  this 
court.  And  the  defendants  claim  that,  inasmuch  as  the  cause 
was  discontinued,  they  have  acquired  a  vested  right,  a  right  to 
remain  out  of  court  until  brought  in  by  the  commencement  of 
a  new  suit,  in  the  ordinary  way  provided  by  the  general  laws 
of  the  land;  and  that  the  legislature  cannot,  by  such  a  law, in* 
terfere  or  control  their  rights. 

Before  proceeding  to  the  consideration  of  the  operation  of 
the  act  of  1837,  we  will  remark,  that  if  it  was  competent  for 
the  legislature  to  enact  such  a  law,  the  repeal  of  the  act 
[301*]  of  1836,  creating  the  supreme  *court  under  the  consti- 
tution, by  the  repealing  act  of  1838,  did  not  aficct  the 
act  of  1837.  Complainant's  rights  were  saved  by  the  fifth 
section  of  the  general  repealing  act.  R.  S.  1838,  p.  689.  The 
act  of  1837  was  not  repealed. 

It  is  no  doubt  true,  that  at  common  law  the  process  or  pro- 
ceeding in  a  cause  should  be  regularly  continued  from  term  to 
term,  or  from  one  day-  to  another  in  the  same  term,  between 
the  commencement  and  final  judgment,  and  if  there  be  any 
lapse  of  a  term  or  want  of  continuance,  the  party  is  out  of 
court,  and  the  plaintiff  must  begin  de  novo,  1  Tidd's  Pr. 
678;  1  Strauge,492;  1  Wils.  40;  7  Bac.  Abr.  680;  2  Pet  523; 
1  Hill,  332;  6  Com.  Dig.  266-7-8-9. 

It  was  to  meet  the  force  of  this  rule  that  the  provision  of 

the  schedule  was  adopted.     If  it  had  not  the  effect  claimed  for 

it,  if  by  it  the  suit  was  not  saved  in  spite  of  the  common  law 
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rale,  then  is  it  in  the  supreme  court  bj  virtue  of  the  statutes 
quoted?  It  is  not  objected  that  the  transfer  is  made  by  stat- 
ute, but  it  is  insisted  that  no  statute  can  have  the  effect  to  re- 
vive a  suit,  and  give  it  life  and  a  position  on  the  calendar  of 
this  court,  which  died  out  of  court  for  want  of  a  court  to  en- 
tertain it.  And  if  by  operation  of  law  the  suit  ceased,  then  a 
right  accrued  to  the  defendants  to  be  discharged  from  it;  and 
this  became  a  vested  right,  and  the  legislature  cannot  entrench 
upon  it. 

The  constitution  of  this  state,  article  1,  sec.  17,  provides 
that "  no  bill  of  attainder,  ex  post  facto  law,  or  law  itnpairing 
the  obligation  of  contracts,  shall  be  passed."  These  are  the 
only  provisions  of  the  constitution  which  have  fallen  under 
niy  ^7^5  which  I  can  suppose  can  have  any  reference  to  the 
question  we  are  discussing. 

The  acts  of  the  English  parliament  are  in  that  country  om- 
nipotent, and  they  override  private  rights,  if  the  intention  of 
the  parliament  to  do  so  is  plainly  expressed. 

In  these  United  States,  it  is  said  that  in  a  private  case  be- 
tween individuals,  the  court  will  struggle  hard  against  a  con- 
struction which,  by  a  retroactive  operation,  will  affect  the  rights 
of  parties;  and  statutes  are  generally  .to  be  construed  to  ope* 
rsXB'infuturo^  unless  a  retrospective  effect  be  clearly  intended* 
2  Gall.  271;  9  Bac.  Abr.  Stat.  C.  p.  221,  and  note.  Statutes 
are  never  to  be  applied  retrospectively  by  mere  construction. 
Jarvis  v.  JarviSj  3  Edw.  462;  10  Mass.  437;  Somerset  v.  Dighr- 
ton,  12  id.  383;  16  id.  215;  Thames  Mawufacturing 
Co.  *v.  Lathrop^  7  Conn.  550.  The  court  say,  when  a  [302*] 
statute  is  retrospective  to  a  certain  extent  and  for  a 
certain  purpose,  it  will  not  receive  a  retroactive  operation  to 
any  greater  extent,  or  for  any  other  purpose. 

It  is  a  well  settled  doctrine,  that  the  provision  in  our  con- 
stitution, which  is  the  same  as  that  in  the  constitution  of  the 
United  States  in  respect  to  ex  post  facto  laws,  does  not  refer 
to  any  but  criminal  cases  or  offenses.  2  Story's  Com.  on 
Const.  266,  sec.  1392.  Judge  Story  remarks,  in  the  same  sec- 
tion, the  other  provision  in  the  constitution  relates  to  the  im- 
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pairing  the  obligation  of  contracts;  and  he  then  states,  there 
are  many  laws  of  a  retrospective  character  which  may  yet  be 
constitutionally  passed  by  the  state  legislatures,  however  un- 
just, oppressive  or  impolitic  they  may  be.  Retrospective  laws 
are  indeed  generally  unjust,  and,  as  has  been  forcibly  said, 
neither  accord  with  sound  legislation  nor  the  fundamental 
principles  of  the  social  compact.  Still  they  are,  with  the  ex- 
ceptions above  stated,  left  open  to  the  states  according  to  their 
own  constitution  and  government,  and  become  obligatory  if 
not  prohibited  by  the  latter.  He  cites  Beach  v.  Woodhull^ 
1  Pet.  C:  C.  2;  Calderv.  Bull,  3  Dall.  386;  SatterUe  v.  Mat- 
thewson,  2  Pet.  380;  Wilkinson  v,  Leland,  id.  627,  661. 

Many  other  cases  are  cited,  and  many  other  illustrations  are 
given  by  this  commentator,  showing  clearly  that  such  a  law  as 
this  does  not  impair  the  obligation  of  a  contract.  In  some  of 
the  cases  cited,  in  which  it  was  held  that  the  statutes  under 
consideration  did  not  impair  the  obligation  of  contracts,  they 
operated  upon  the  rights  of  parties  much  more  injuriously 
than  this  law  does  upon  the  rights  of  the  defendants.  Some 
of  the  cases,  it  is  true,  would  fall  within  the  prohibition  in 
our  constitution,  restraining  the  legislature  from  exercising 
judicial  powers,  as,  for  instance,  the  case  of  Colder  v.  Bully 
in  which  the  legislature  of  Connecticut  granted  a  new  trial, 
by  law  passed  for  that  purpose. 

In  the  case  cited  from  2  Gall.  2T1,  a  question  arose  wheth- 
er a  state  could  pass  a  law  making  a  plaintiflF  liable  for  im- 
provements made  on  lands  by  the  defendant,  who  was  in  pos- 
session without  rights  and  against  whom  judgment  passed. 
The  improvements  were  made  before  the  act  was  passed.  It 
was  held,  it  did  noC  impair  the  obligation  of  contracts,  but  as 
the  law  was  retrospective,  which  was  prohibited  by  the  consti- 
tution of  New  Hampshire,  the  court  held  it  to  be  void,  and  for 

this  reason  only. 
[303*]       *In  a  case  in  4  Wend.  206,  an  appeal  was  taken  un- 
der an  existing  law,  but  the  bond  did  not  conform  to 
the  law;  but  before  the  appeal  was  dismissed,  a  law  was  passed 
authorizing  an  amendment  of  the  bond.    The  law  was  held  to 
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be  constitntional,  thoDgh  bj  the  law  before  the  new  statute, 
the  appellee  was  entitled  to  have  the  cause  dismissed.  This 
was  a  vested  right,  in  the  same  sense  in  which  defendants' 
right  was  vested. 

In  a  note  to  the  case  in  the  16  Mass.  215,  the  editor  says, 
the  act  only  gives  a  remedy  where  none  existed  before,  and  in 
this  respect  it  did  not  differ  from  many  acts  giving  jurisdic- 
tion in  equity  and  providing  remedies  at  law,  which  have  never 
been  thought  to  be  objectionable  by  reason  of  their  retroactive 
effect. 

The  cases  cited  from  3  Paige,  344;  6  id.  323;  7  id.  354,  are 
cases  of  vested  rights  not  connected  with  the  mere  question  of 
remedy.  In  the  case  in  2  Pet.  380,  cited  above,  the  court  held 
that  an  act  confirming  a  sale,  before  void,  was  valid  if  it  did 
not  affect  the  settled  rights  of  property.  In  the  case  of  Butler 
V.  Palmer^  1  Hill,  324,  the  question  was  made  whether,  after 
a  sale  of  property  subject  to  a  redemption  for  a  given  period, 
the  legislature  could,  by  law  subsequently  passed,  shorten  the 
period  of  redemption.  It  was  held  they  could  do  so,  though 
if  no  time  of  redemption  was  left,  the  law  would  be  void.  The 
court  likened  the  power  exercised  by  the  legislature  to  the 
power  exercised  in  passing  statutes  of  limitations.  Judge 
Cow^EN  says:  I  know  that  rights  of  action  and  other  executory 
rights  are  said  to  be  vested.  They  are  so,  and  a  subsequent 
statute  ought  not  to  repeal  them,  though  it  may  do  so  by  ex- 
press words,  unless  they  amount  to  a  contract  within  the 
meaning  of  the  constitution.  He  further  says,  in  the  same 
case:  The  authorities  are  abundant  in  the  United  States  courts, 
and  in  our  own  state,  asserting  that  a  statute  impairing  the 
remedy  is  constitutional.  He  cites,  5  Johns.  139, 142.  Strong 
expressions  are  to  be  found  in  the  books  against  legislative  in- 
terference with  vested  rights,  but  it  is  not  conceivable,  that 
after  allowing:  the  few  restrictions  to  be  found  in  the  federal 
and  state  constitutions,  any  further  bounds  can  be  set  to  legiB- 
lative  power  by  written  prescription.  Judge  Cowen  mentions 
many  cases  of  what  he  calls  inchoate  rights,  and  many  cases 
showing  that  the  legislature  may  pass  acts  affecting  the  rem- 
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edy  where  it  does  not  affect  the  contractj,  and  where  no 

[304*J  legal  proceed*ing  is  concluded  by  judgment  under  an 

existing  law.     See  Cochran  v.  Van  Surlavj  20  Wend. 
365. 

At  the  argument  of  this  cause,  reference  was  made  to  laws 
passed  by  congress.  These  acts  can  hardly  be  considered  as 
strictly  authorities  upon  this  subject,  and  yet  they  afford  ex- 
amples and  instances  of  the  interpretation  given  to  the  consti- 
tutional inhibition,  showing  what  was  thought  of  this  restric- 
tion by  the  great  men  who  assisted  in  passing  acts  of  congress 
immediately  after  the  powers  of  congress  under  the  constitn- 
tion  had  been  most  thoroughly  canvassed  by  the  authors  of  the 
Federalist,  and  other  works  upon  the  constitution,  and  at  a 
time  when  no  latitude  of  construction  had  been  indulged,  and 
when  the  states  were  jealously  watching  and  guarding  against 
encroachments  by  congress. 

By  the  act  of  22d  May,  1798  (vol.  3,  TJ.  S.  Laws,  p.  8),  after 
reciting  in  the  preamble  tliat  a  quorum  of  judges  did  not  at- 
tend to  hold  the  circuit  court  for  the  district  of  South  Caro- 
lina, for  the  purpose  of  doing  business  at  the  June  term  in 
1797,  in  consequence  of  which  certain  provisions  are  now 
necessary  to  prevent  a  failure  of  justice  in  said  court,  it  was  en- 
acted, that  the  district  judge  might  direct  the  clerk  to  summon 
a  jury  to  attend  the  November  term  of  that  court,  that  he  might 
summon  the  same  jury  that  attended  the  June  term.  By  the 
second  section  it  was  provided,  that  all  suits  and  proceedings, 
of  what  nature  and  kind  soever,  which  had  been  commenced 
in  the  said  court,  and  not  finished,  should  be  proceeded  in  at 
the  ensuing  term,  in  the  same  manner  and  to  the  same  effect 
as  if  the  said  circuit  court  had  been  regularly  held  for  the 
purpose  of  business  in  June  term,  1797,  and  continuances  had* 
been  regularly  entered  of  all  suits  and  proceedings  in  the  said 
term,  in  which  they  were  depending  in  the  usual  manner  of 
proceeding,  as  the  case  might  be. 

A.  similar  act  was  passed  by  congress,  transferring  causes 
to  the  Indiana  courts,  after  the  northwest  territory  was  di- 
vided.   See  vol.  3,  U.  S.  Laws,  424;  and  see  acta  of  congress, 
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April  12y  1812,  in  relation  to  cases  and  courts  in  Louisiana,  4 
vol.  U.  S.  Laws,  402.     On  the  28th  January,  1795,  congress 
passed  an  act  bj  which  suits  and  process  pending  in  the  dis- 
trict court  of  Pennsylvania,  in  November,  1794,  and  discon- 
tinued by  a  failure  to  hold  that  court  at  any  time  since  the 
last  day  of  July,  1794,  were  revived,  and  day  was  given 
to  all  suits  and  process  in  the  *courts  next  by  law  to  [303*] 
be  holden  in  the  same  district,  as  might  have  been  had 
4it  the  courts  respectively  in  which  they  were  pending,  or  to 
which  the  same  was  returnable. 

These  several  acts  revive  causes  which  had  become  discon- 
tinued by  the  operation  of  the  common  law  rule,  and  which 
had  not  been  saved  or  pertuated  hf  any  law  or  constitution. 
I  have  not  been  able  to  ascertain  that  it  was  ever  supposed 
these  laws  violated  a  vested  right,  or,  if  so,  that  they  inter- 
fered with  that  portion  of  the  constitution  which  guarded 
<M>ntracts,  or  separated  the  j  udicial  from  the  legislative  power. 
It  is  true,  that  laws   must,  in  general,  be  rules  prescribed 
for  civil  conduct  to  the  whole  community,  and  not  a  sudden, 
transient  order  from  a  superior  to  or  concerning  a  particular 
person.     1  Black.  Com.  4i.     An  act  which  operates  upon  the 
rights  or  property  of  only  a  few  individuals,  without  their  con- 
sent, is  a  violation  of  the  equality  of  privileges  guarantied  to 
«very  subject;  it  is  also  an  interference  with  existing  inter- 
ests, and  prescribes  a  new  rule  for  the  regulation  of  them  after 
they  have  become  vested.     But  this  must  be  understood  in 
reference  to  vested  rights  which  have  some  bearing  upon  the 
interest  secured  to  a  party   as  in  the  case  of  Mundy  v.  3fon- 
Toe^  decided  in  this  court  at  the  la&t  term,  where  a  statute 
prohibited  an  action  of  ejectment,  by  wliich,  by  the  law  in 
force  at  the  time  of  the  contract,  the  plaintiff  had  the  right 
to  obtain  possession  and  control  the  rents  and  profits,  this 
right  being  a  part  of  his  contract,  and  forming  a  portion  of 
the  security  embraced  by  it. 

The  inhibition  in  the  constitution  was  designed  to  embrace 
proceedings  attempting  the  interpolation  of  some  new  term 

>  Anu,  p.  68. 
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or  condition,  foreign  to  the  original  agreement,  and,  therefore, 
inconsistent  with  and  in  violation  thereof.  The  object  and 
aim  of  the  law  is,  not  to  interfere  with  the  obligation  of  a 
contract;  certainly,  no  contract  can  be  pretended  to  exist  in 
this  case  between  the  complainant  or  the  sovereign  power  in 
the  state  and  the  defendants,  in  reference  to  any  right  the  de- 
fendants may  have  acquired  by  going  ont  of  coart,  if  they  did 
80.  As  well  might  it  be  said,  and  with  much  more  plauBi- 
bility,  that  the  state  had  assumed  to  protect  the  rights  of  com- 
plainant, and  keep  his  cause  in  court,  and  that  he  had  a  vested 
right.  But  the  remedy  afforded  in  this  case  by  the  statutes, 
is  not  affected  by  the  constitution.  Suppose  a  case 
[306*]  under  the  *old  system  of  laws,  in  which  a  party  was 
confined  in  jail  upon  a  judgment  upon  contract,  and 
the  legislature  had  passed  a  law  subsequent  to  the  imprison- 
ment discharging  the  party  from  imprisonment,  it  would  not 
have  been  an  unconstitutional  exercise  of  power,  for  it  would 
leave  the  obligation  of  the  contract  undisturbed.  The  state 
possessed  the  rightful  authority  to  abolish  imprisonment  for 
debt,  and  may  apply  it  to  present  as  well  as  future  imprison- 
ment    Mason  v.  Rale,  12  Wheat.  370;  6  How.  630. 

By  these  laws,  all  the  rights  which',  in  a  constitutional 
sense,  can  be  said  to  be  vested  in  defendants,  are  preserved 
to  them.  They  had  no  judgment;  they  had  not,  by  the  judg- 
ment of  any  court,  established  any  right.  The  legislature 
have  not  presumed  to  decide  upon  their  constitutional  rights; 
they  have  only  placed  the  respective  parties  where  their  rights 
may  be  tried,  and  where  all  the  obligations  growing  out  of 
their  contracts  may  be  ascertained  and  protected  by  the  judg- 
ment of  the  court.  They  have  only  provided  for  a  trial  by 
this  court,  in  the  ordinary  and  constitutional  mode. 

It  is  certainly  true  that  this  species  of  legislation  for  par- 
ticular cases,  to  bring  causes  into  court  which  may  have  been, 
by  operation  of  a  rule  of  law,  discontinued,  by  granting  ex- 
traordinary privileges  to  one  party  or  the  other,  out  of  the  or- 
dinary course  of  justice,  is  susceptible  of  abuse,  and  may  lead 
to  great  injustice,  and  ought  to  be  warily  employed  by  a  wise 
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legislature;  but  for  us  to  hold  a  law  unconstitutional,  it  must 
be  a  plain  violation  of  some  provision  contained  in  the  con- 
stitution. It  must  be  an  ex  post  facto  law,  or  a  law  impair- 
ing the  obligation  of  contracts,  or  manifestly  in  collision  with 
some  constitutional  provision. 

It  would  be  diflScult  for  us  to  say  that  a  law  is  unconstitu- 
tional which  grants  a  remedy  in  a  class  of  causes  simply  af- 
fecting the  mode  in  which  the  party  is  to  be  brought  into 
court,  leaving  him  all  his  other  rights,  and  without  which  a 
complainant's  right  may  be  lost,  notwithstanding  the  care 
and  solicitude  of  the  framers  of  the  constitution  to  preserve 
them.  If  the  complainant  cannot  be  permitted  to  proceed 
with  his  cause  at  this  late  day,  without  doubt  he  would  be 
barred  from  commencing  a  new  suit,  which  might  not  have 
been  the  case  had  this  court  decided  against  the  admission  of 
his  suit  in  1839. 

It  is  said  there  are  high  authorities  for  saying  there 
is  in  every  gov*ernment,  somewhere,  an  absolute  and  [307*] 
despotic  power.     3  Dall.  386.     The  exceptions  to  this 
are  only  such  as  are,expressly  specified  in  the  written  constitu- 
tion.    Subject  to  the  provisions  of  the  constitution,  the  power 
of  the  legislature  to  enact  binding  laws  seems  not  to  be  limited. 
The  exercise  of  powers,  such  as  are  brought  into  operation  by 
these  laws,  has  been  looked  upon  with  jealousy  by  some,  whilst 
others  have  considered  them  as  necessary,  under  our  form  of 
government,  to  prevent  a  total  failure  of  justice  in  certain 
cases  not  falling  within  the  control  of  the  judicial  branch.    At 
any  rate,  I  can  discover  no  clause  in  the  constitution  which  pro- 
hibits them. 

.  "We  are,  therefore,  of  the  opinion  that  it  was  competent  for 
the  legislature  to  pass  the  law  in  question ;  that  it  did  not  af- 
fect any  vested  right  of  the  defendants,  within  the  meaning 
of  the  constitutional  prohibition. 

But  it  is  said,  the  files  were  not  removed  by  the  law.  It  is 
usual  to  provide  more  in  detail  for  the  transfer  of  causes,  and 
to  embrace  the  files;  but  we  are  inclined  to  think,  this  objec- 
tion is  not  well  taken.    There  can  be  no  cause  independent  of 
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the  files  and  records  or  minutes.  The  minutes  of  this  caase 
on  the  calendar,  in  the  supreme  court  of  the  territory,  were 
entered  on  the  calendar  of  this  court  in  1839,  and  the  files 
were  then  brought  into  this  court,  and  we  think  this  is  suffi- 
cient. The  laws  of  the  United  States,  referred  to  above,  con- 
tained no  provision  for  removing  the  files.  They  remained  in 
the  same  court,  and  so  did  the  files  in  this  case. 

It  is  the  opinion  of  this  court,  that  the  plea  of  defendants, 
filed  in  this  cause,  in  this  court,  be  overruled. 

Plea  overruled. 


[308*]  *IvES  vs.  Kimball. 

Under  the  act  of  April  12, 1827,  Laws  1833,  p.  281,  the  record  of  a  deed  ex- 
ecuted and  acknowledged  in  the  state  of  New  York,  in  conformity  with 
its  laws,  with  the  acknowledgment  certified  by  the  oflScer  taking  it, 
in  his  ofiicial  capacity,  is  evidence,  without  proof  of  the  official  char- 
acter of  the  person  taking  the  acknowledgment,  or  the  genuineness  of 
his  signature.* 

—  1  (Foreign  acknowledgments).  Proof  of  the  official  character  of  the 
person  taking  the  acknowledgment,  and  of  the  genuineness  of  his  signsp 
ture,  as  well  as  of  the  fact  that  it  is  taken  in  conformity  wilh  the  laws  of 
the  state  wherein  it  is  taken,  the  first  two  of  which  are  here,  under  the  act 
of  1838,  held  to  be  unnecessary,  and  the  third,  provable  by  production  of 
the  statutes  of  the  Jurisdiction  in  which  the  acknowledgment  is  taken, 
were  all  made  necessary  by  acts  of  1840,  p.  165,  and  of  1843,  p.  6;  see  Comp. 
L.  of  1871,  §  4212.  In  Illinois, "  proof  that  the  officer  taking  such  acknowl- 
edgment  was  duly  authorized  by  the  laws  of  his  country  so  to  do,  shall  ac- 
company the  certificate  of  such  acknowledgment,"  R  8.  1877,  Hurd,  p. 
275;  see  also  R  8.  1845,  p.  105,  §  6w  Wisconsin  has  similar  provisions, 
both  as  to  acknowledgments  taken  in  other  states  and  those  taken  in  for- 
eign countries.  Stats,  of  Wis.  (Taylor)  1871,  vol.  2,  p.  1144,  §§  10, 11,  from 
R.  8. 1849  and  1858. 

Under  these  statutes,  it  was  held,  in  Harrington  t.  Fish,  10  Mich.  415, 
that  the  certificate  of  official  character,  genuineness  and  conformity  to  the 
**  existing  "  law^  of  the  state  where  taken  was  good,  though  mnde  several 
years  afterward ;  deed  attested  abroad  by  only  one  witness,  Michigan  r& 
quiring  two,  must  be  shown  to  have  been  executed  in  conformity  with 
law  of  place  where  made,  Brown  v.  Oady,  11  id.  535 ;  officer  taking  ac- 
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A  deed  described  a  piece  of  land,  as  all  that  tract  or  parcel  of  land  situate 
in  the  town  of  Logan,  county  of  Lenawee,  and  terrkory  of  Michigan, 
being  known  and  distinguished  as  the  east  half  of  the  northwest  quar- 
ter of  section  ttcentp-oney  in  township  number  twentff -six  souths  of  range 
number  three.  There  was  no  surveyed  township  number  twenty-six  in 
Logan.  Held,  that  the  number  of  the  township  might  be  rejected,  as 
repugnant  to  the  other  parts  of  the  description.  And,  it  appearing 
from  the  act  organizing  the  town,  that  there  were  two  sections  num- 
bered twenty  one  in  the  town,  corresponding  with  the  description  in  the 
deed,  one  in  surveyed  fbwnship  numbered  six,  and  one  in  surveyed  town- 
ship numbered  seven,  both  in  range  three  east,  the  same  was  held  not 
to  be  a  patent  ambiguity,  although  the  court  was  bound  judicially  to 
take  notice  of  the  act  organizing  the  town,  and  that  parol  evidence  of 
surrounding  circumstances  and  collateral  facts  might  be  received  to 
show  which  of  the  two  sections  was  intended  by  the  grantor.' 

knowledgment  abroad  must  subscribe;  merely  writing  his  name  in  body 

• 

of  the  instrument  is  insufficient,  Marston  v.  Brushaw,  18  id.  81;  signature 
with  "J.  P."  appended,  duly  certified  as  being  that  of  a  justice  of  the  peace, 
and  in  conformity,  etc.,  sufficient,  Final  v.  Backus,  id.  218;  acknowledg- 
ment  not  essential  to  transfer  title  between  parties,  but  only  for  record  no- 
tice to  third  parties,  Brown  v.  McCormick,  28  id.  215;  will  be  upheld 
where  substance  is  found,  Morse  v.  Hewett,  28  id.  481 ;  seal  essential  to 
foreign  certificate  of  authentication,  Pope  v.  Cutler,  34  id.  150;  Skinner  v. 
Fufton,  39  111.  484. 

Taken  abroad  by  "deputy  clerk,"  sufficient,  Hope  v.  Sawyer,  14  111.  254; 
so  of  certificate  of  magistracy,  Hague  tj.  Porter,  45  id.  318;  must  show  offi- 
cial character,  McCormick  v.  Evans,  33  id.  328;  and  conformity  to  laws 
of  foreign  state,  Harding  v.  Curtis,  45  id.  252;  certificate  of  conformity 
since  1851  may  be  made  at  any  time,  and  need  not  be  recorded,  Bowman 
«.  Wettig,  39  id.  416;  informalities  in,  how  obviated,  Chiniquy  v.  Bishop, 
41  id.  148;  Graham  v.  Anderson,  42  id.  515;  see  Moore  v.  Titraan,  33  id. 
358;  Hardin  v.  Osborne,  60  id.  93;  certificate  should  prevail  over  oral  tes- 
timony unsupported,  Calumet  &  C.  C.  &  D.  Co.  v.  Russell,  id.  426;  Russell 
V.  Bap.  Theol.  Union,  73  id.  337;  Marston  v.  Brettenheim,  76  id.  611 ;  officer 
cannot  amend  defective  acknowledgment,  Merritt  v,  Yales,  71  id.  636;  but 
it  may  be  cured  by  retrospective  legislation,  Logan  -d.  Williams,  76  id.  175 ; 
court  will  not  supply  omitted  words  in  acknowledgment  to  defeat  or  sus- 
tain. Hartshorn  ».  Dawson,  79  id.  108;  what  parol  evidence  sufficient  to 
overcome,  Lowell  v.  Wren,  80  id.  238. 

Acknowledgment  in  Wisconsin  not  essential  to  conveyance,  but  only  to 
record  and  notice,  Myrick  tJ.  McMillan,  13  Wis.  188;  for  insufficient  for- 
eign acknowledgment,  see  Smith  v.  Garden,  28  id.,  685. 

— '(Latent  ambiguities  in  description).  As  a  rule,  ambiguities  in  the 
description  of  property  are  necessarily  latent,  as  it  is  not  until  the  descrip- 
tion is  attempted  to  be  applied  to  the  property  itself,  which  must  be  by 
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A  record  made  in  October,  1847,  by  a  probate  court,  of  a  decree  of  the  ssmo 
court  made  in  February,  1837,  admitting  a  will  to  probate,  is  good  evi- 
dence of  the  probate  of  the  will. 

A  certificate  of  acknowledgment  to  a  deed  described  it  as  the  foregnng 
mortgage.    Held,  a  clerical  error,  and  that  the  certificate  was  sufficient 

To  entitle  a  tax  deed,  given  in  1858,  to  be  received  as  evidence  of  title,  the 
regularity  of  the  proceedings  prior  to  the  tax  sale  must  be  shown.* 

Variance. 

Error  to  Lenawee  Circuit  Court.        • 
Cooley  cfe  Bills^  for  plaintiff  in  error. 
Tiffany  <&  JSeaman,  for  defendant  in  error. 

[309*]  *By  the  Court,  Green,  J.  Several  qnestions  of  con- 
siderable importance  are  presented  by  the  record  in 
this  cause,  and  which  will  be  examined  in  the  order  in  which 
they  are  presented  in  the  assignment  of  errors. 

First:  Did  the  judge  who  tried  this  cause  in  the  court  be- 
low, err  in  admitting  in  evidence  the  record  of  the  deed  from 
Daniel  Hunt  and  Helen  his  wife,  to  Cornelius  C.  Bogart, 
without  further  evidence  of  its  due  execution  and  acknowledg- 
ment? • 

The  deed  purports  to  have  been  executed  in  February,  1834, 
and  to  have  been  acknowledged  on  the  10th  day  of  that  month, 

parol  aid,  that  the  ambiguity  is  perceived,  and  whenever  the  ambiguity  is 
made  apparent  by  parol  aid,  it  must  be  removed  by  parol  evidence. 

False  and  impossible  parts  of  descriptions  should  be  rejected,  whereby 
so  doing  a  good  description  remains,  Anderson  v.  Baughman,  7  Mich.  69; 
Johnstone  v.  Scott,  11  id.  232;  omission  of  county  and  state  not  fatal,  Bus- 
sell  V,  Swezey,  22  id.  285. 

Latent  ambiguity  explainable  by  parol  arises  on  repugnant  description, 
Thompson  v.  Jones,  4  Wis.  106;  see  also  Coats  v.  Taft,  12  id.  888;  Benedict 
V.  Horner,  13  id.  256;  Simmons  v.  Johnson,  14  id.  523;  must  take  in  name 
of  place,  Mecklem  v.  Blake,  19  id.  397;  Blossom  v.  Ferguson,  13  id.  75; 
Prentiss  «.  Brewer,  17  id.  635 ;  oral  evidence  admitted  in  Fleischfresser  c. 
Schmidt,  41  id.  228;  Hutchinson  v.  C.  &  N.  W.  R'y  Co.  id.  541;  to  prove  a 
forfeiture  under  a  deed  of  land  for  railway  purposes,  Horner  o.  C.  M.  &  St. 
P.  R'y  Co.  38  id.  165. 

— 'The  tax  was  levied  and  the  land  sold  under  the  act  of  April  S2,Lawa 
of  1833,  p.  96,  sec.  15.    The  law  has  since  been  changed  a  number  of  times. 
Vide  noteio  Scott  v.  Detroit  Young  Men's  Society's  Lessee,  1  Doug.  121,  and 
B.  8. 1846,  p.  114,  sec.  82. 
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in  Niagara  county,  New  York,  before  Daniel  Yan  Horn,  one 
of  the  judges  of  the  court  of  common  pleas  of  said  county. 
The  statutes  of  the  state  of  New  York,  in  force  at  the  time  of 
the  execution  and  acknowledgment  of  the  deed,  were  intro- 
duced in  evidence,  by  which  it  appeared  that  it  was  executed 
and  acknowledged,  and  certified  by  the  proper  oflBcer,  in  con- 
formity with  said  statutes. 

It  was  objected  that  the  record  was  not  admissible  in  evi- 
dence, unless  it  was  also  proved  that  the  person  before  whom 
the  acknowledgment  purported  to  have  been  taken,  was  such 
officer  as  he  represented  himself  in  his  certificate  to  be,  and 
that  his  signature  was  genuine;  and  also  that  the  register  had 
no  authority  to  record  the  deed,  without  evidence  that  it  was 
executed  and  acknowledged  according  to  the  laws  of  the  state 
of  New  York,  and  that  such  evidence  should  appear  upon  the 
record. 

By  sec.  7  of  the  act  of  April  12,  1827,  Laws  1833,  p.  281, 
which  was  in  force  at  the  date  of  the  deed,  it  is  provided, 
"That  all  deeds  and  conveyances  of  lands,  tenements  and 
hereditaments,  situate,  lying  and  being  within  this  territory, 
which  shall  hereafter  be  made  and  executed  in  any  other  ter- 
ritory, state  or  country,  whereby  such  lands,  tenements  or 
hereditaments,  shall  be  conveyed  in  whole  or  in  part  or 
otherwise  afl^ected  or  incumbered  in  law,  shall  be  acknowl- 
edged, and  proved  and  certified,  according  to  and  in  conform- 
ity with  the  laws  and  usages  of  the  territory,  state  or  country 
in  which  such  deeds  or  conveyances  were  acknowledged  or 
proved,  or  in  which  they  shall  be  acknowledged  or  proved; 
and  all  such  deeds  and  conveyances  are  hereby  declared  efifect- 
ual  and  valid  in  law,  to  all  intents  and  purposes,  as  though  the 
same  acknowledgments  had  been  taken,  or  proof  of  ex- 
ecution made  *within  this  territory,  and  in  pursuance  [310*] 
of  the  laws  thereof;  and  such  deeds  and  conveyances, 
so  acknowledged  or  proved  as  aforesaid,  may  be  admitted  to 
be,  and  shall  be,  recorded  in  the  respective  counties  in  which 
Buch  lands,  tenements  or  hereditaments  do  or  may  lie." 

By  the  6th  section  of  the  same  act,  the  record  of  every  deed, 
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conveyance  or  other  writing,  which,  by  virtue  of  that  act, 
shoald  be  entitled  to  be  recorded,  might  when  so  recorded,  be 
read  in  evidence  in  any  court  of  the  Bald  territory,  without 
further  proof. 

The  record,  and  not  the  original  deed  nor  a  transcript  of 
the  record,  having  been  offered  in  evidence,  the  only  material 
consideration  involved  in  this  question  is,  whether  the  deed 
was  properly  recorded.  Had  the  deed  been  acknowledged 
within  the  territory  of  Michigan,  the  certificate  of  acknowl- 
edgment in  due  form,  purporting  to  have  been  made  by  & 
proper  officer,  would  unquestionably  have  been  sufficient  ev- 
deuce  of  the  official  character  of  the  person  taking  the  ac- 
knowledgment, and  of  the  genuineness  of  his  signature,  to  en- 
title it  be  recorded.  Such  has  been  the  uniform  oonstraction 
of  this  statute,  and  its  correctness  has  never  been  questioned 
to  my  knowledge. 

Did  the  legislature  intend  to  give  the  same  effect  to  a  cer- 
tificate of  acknowledgment  of  a  deed  in  another  state?  I  see 
nothing  in  the  statute  itself  to  indicate  any  other  intention. 
It  contains  no  provision  authorizing  the  register  to  take  proof 
of  the  official  character  of  the  person  taking  the  acknowledg- 
ment, nor  of  the  genuineness  of  his  signature,  nor  of  the  con- 
formity of  the  execution  and  acknowledgment  to  the  laws  ol 
the  state  or  country  in  which  the  deed  was  executed.  Even 
if  such  authority  could  be  implied,  the  register,  not  being  au- 
thorized or  required  to  make  any  record  of  such  proofs,  no 
record  thereof  would  be  evidence,  if  made  by  him ;  and  it  would 
be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  he  had  done  his  duty  as  a  public  officer,  and  taken  the 
necessary  proofs  before  recording  the  deed. 

The  case  of  Leasee  of  Livingston  v.  McDonald^  9  Ohio, 
168,  seems  to  be  in  point  upon  this  question.  That  was  an 
action  of  ejectment,  and  the  plaintiff,  amongst  other  evidence, 
offered  a  certified  copy  of  a  deed  from  John  Cleve  Symmes  to 
James  Henry,  proven  by  one  of  the  subscribing  witnesses  be- 
fore Keynold  Keen,  who  certified  that  he  was  one  of  the  asso- 
ciate judges  of   the  court  of    common   pleas  of    the  city 
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*and  countj  of  Philadelphia.  The  deed  was  recorded  [311*] 
in  Hamilton  county,  while  Butler,  in  which  the  land 
in  question  was  situated,  constituted  a  part  of  that  countj. 
It  was  objected  to  on  the  trial,  on  the  ground  that  the  official 
character  of  Keen  was  not  sufficiently  shown,  and  was  rejected 
by  the  judge.  The  supreme  court,  on  a  motion  for  a  new  trial, 
held,  that  the  deed  was  properly  recorded,  and  that  the  certi- 
fied copy  of  the  record  was  competent  evidence,  and  granted 
a  new  trial  on  the  ground  that  it  was  improperly  rejected. 
The  law  of  Ohio,  in  force  at  the  time  when  the  deed  from 
Symmes  to  Henry  was  executed  was  substantially  the  same 
as  that  of  12th  April,  1827,  before  referred  to. 

Second:  Did  the  judge  err  in  admittihg  parol  evidence  of 
the  intention  of  Daniel  Hunt  to  convey  the  premises  in  ques- 
tion to  Cornelius  C.  Bogart,  and  to  explain  and  give  effect  to 
said  deed? 

The  description  contained  in  the  deed  from  Hunt  and  wife 
to  Bogart  is  as  follows:  "All  that  tract  or  parcel  of  land  sit- 
uate in  the  town  of  Logan,  county  of  Lenawee  and  territory 
of  Michigan,  being  known  and  distinguished  as  the  east  half 
of  the  northwest  quarter  of  section  twenty-one,  containing 
eighty  acres,  and  the  northwest  quarter  of  the  northwest  quar- 
ter of  section  number  twenty-one,  in  township  number  twenty- 
six  south,  of  range  number  three,  containing  in  all  one  hun- 
dred and  twenty  acres  of  land,  be  the  same  more  or  less." 

The  township  of  Logan,  a&  organized  by  an  act  approved 
April  12, 1827  (Laws  of  1827,  p.  359),  embraced  "  the  south 
half  of  the  surveyed  townships  numbered  six,  in  ranges  one, 
two,  three,  four,  five,  and  townships  numbered  seven,  in  one, 
two  and  three,"  in  the  county  of  Lenawee,  south  of  the  base 
line,  and  east  of  the  principal  meridian ;  and  such  appears  to 
have  been  the  extent  of  the  township  of  Logan  at  the  date  of 
the  deed. 

The  plaintiff,  upon  the  introduction  of  the  record  of  the 
deed  in  evidence,  offered  to  prove,  by  parol,  that  there  was  no 
such  township  as  twenty-six  in  Logan ;  which  proof  was  ob- 
jected to,  on  the  ground  that  the  fact  proposed  to  be  proved 
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appeared  by  the  statute,  of  which  the  court  would  take  judi- 
cial notice.  The  act  organizing  the  township  of  Logan  is  a 
public  statute,  and,  as  such,  the  courts  of  this  state  are  bound 
to  take  judicial  notice  of  it;  and  it  follows,  inasmuch  as  the 
number  of  the  surveyed  townships  embraced  in  Lo- 
[312*]  gan  are  specified  in  the  act,  that  the  *court  must  ju- 
dicially take  notice  that  no  township  numbered  ttDrnty- 
six  is  inchided  within  its  limits.  This  fact,  then,  need  not 
have  been  proved;  but  as  the  proof  of  it  could  not  tend  either 
to  settle  or  unsettle  any  thing  affecting  the  case,  the  admis- 
sion of  it  cannot  be  regarded  as  error.  The  court  being  cog- 
nizant of  this  fact,  and  it  being  conceded  that  there  was  no 
surveyed  township  numbered  twenty-six,  in  the  county  of 
Lenawee,  nor  within  the  territory  of  Michigan,  it  is  at  once 
apparent  that,  this  call  in  the  deed  is  repugnant  to  every  other 
portion  of  the  description. 

The  other  portions  of  the  description  call  for  the  east  half 
of  the  northwest  quarter  of  section  number  twenty-one,  range 
number  three,  in  the  township  of  Logan,  county  of  Lenawee, 
and  territory  of  Michigan;  all  of  which  is  perfectly  consist- 
ent. The  number  of  the  township,  then,  it  seems  very  clear, 
must  have  been  mistaken  in  the  deed,  and  being  false,  it  must  be 
rejected.     But  this  does  not,  necessarily  render  the  deed  void. 

In  the  case  of  Boardman  and  others  v.  The  Lessees  of  Red 
Wild  Ford  et  al,^  6  Pet.  345,  Mr.  Justice  McLean,  delivering 
the  opinion  of  the  court,  says:  "  The  entire  description  in  the 
patent  must  be  taken,  and  the  identity  of  the  land  ascertained 
by  a  reasonable  construction  of  the  language  used.  If  there 
be  a  repugnant  call,  which,  by  the  other  calls  in  the  patent, 
clearly  appears  to  have  been  made  through  mistake,  that  does 
not  make  void  the  patent."  In  that  case,  the  land  was  described 
in  the  patent  as  lying  in  the  county  of  Monongalia,  and  fur- 
ther described  by  reference  to  natural  monuments,  and  it  ap- 
peared that  the  land  described  by  the  monuments  was  in  the 
county  of  Harrison,  and  not  in  Monongalia;  and  that  part  of 
the  desription  which  related  to  the  county  was  rejected,  and 

effect  given  to  the  patent. 
'  384 


JANUARY  TERM,  1849.  313 

Ives  vs.  Kimball. 

In  the  case  of  Stringer  and  others  v.  Lessee  of  Young  et  al.j 
3  Pet.  320,  the  same  question  arose  upon  a  similar  patent,  and 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  court, 
says,  that  the  "  misnomer  of  the  county  must  admit  of  expla- 
nation ;  and  if  explanation  can  be  received,  the  patent  is  not 
absolutely  void." 

The  question,  in  the  case  of  Loomis  v.  Jackson^  19  Johns. 
449,  arose  between  a  party  claiming  under  a  mortgage,  and  a 
subsequent  purchaser  from  the  mortgagor.  In  the  mortgage, 
the  land  was  described  as  being  a  part  of  lot  No.  51 ; 
in  the  deed,  as  being  a  part  of  *lot  No.  60.  The  de-  [313*] 
scription  in  the  deed  and  mortgage  were  the  same  in 
every  respect,  except  that  the  deed  expressed  the  true  number 
of  the  lot.  Both  instruments  contained  other  calls  from  which 
the  land  could  be  identified,  and  the  court  rejected  the  false 
number  in  the  mortgage,  and  held  it  valid. 

Indeed,  the  doctrine,  that  "  if  there  be  certain  particulars 
sufficiently  ascertained,  which  designate  the  thing  intended 
to  be  granted,  the  addition  of  a  circumstance  false  or  mistaken, 
will  not  frustrate  the  grant,"  accords  too  plainly  with  "  the 
suggestions  of  good  sense  and  the  dictates  of  morality,"  ever 
to  be  seriously  questioued. 

But  in  order  to  give  efifect'to.the  deed  in  question,  it  is 
necessary  to  determine  whether  a  sufficient  description  remains 
from  which  the  land  intended  by  the  grantors  to  be  conveyed, 
can  be  ascertained.  By  a  reference  to  the  statute  under  which 
the  tow^nship  of  Logan  was  organized,  it  appears  that  the  south 
half  of  township  numbered  six,  and  township  numbered  seven 
south,  both  in  range  three  east,  were  embraced  in  Logan ;  and 
there  are,  consequently,  two  sections  twenty-one,  alike  corres- 
ponding with  the  description  in  the  deed  —  and  there  is  noth- 
ing upon  the  face  of  the  deed  wliich  shows  which  section  was 
intended.  It  is  therefore  insisted  that  the  description  presents 
a  patent  ambiguity,  which  cannot  be  explained  by  parol  evi- 
dence, and  that  the  deed  is,  therefore,  void  for  uncertainty. 
This  ambiguity,  it  must  be  observed,  does  not  arise  from  the 
e<juivocal  character  of  the  language  employed  by  the  grantors 
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to  express  their  intention^  but  from  a  fact  which  is  not  at  all 
apparent  upon  the  face  of  the  instrument;  and  whether  that 
fact  be  judicially  known*  to  the  court,  or  be  shown  by  parol 
evidence,  I  conceive  to  be  entirely  immaterial,  and  if  so,  then 
this  is  precisely  the  familiar  case  of  a  latent  ambiguity,  which 
may  be  explained  by  parol.  It  must  be  admitted  at  once, 
upon  a  bare  statement  of  this  case,  that  if  parol  evidence  is 
legally  admissible  for  that  purpose,  it  might  be  very  easily 
determined  which  of  the  two  sections  twenty -one  was  intended. 
There  is  no  more  useful,  just  and  practical  rule  of  law,  than 
that  which  admits  evidence  of  surrounding  circumstances  and 
collateral  facts,  within  certain  well  defined  limits,  for  the  pur- 
pose of  enabling  courts  to  ascertain  and  carry  into  effect  the 
intention  of  contracting  parties.     The  cases  in  which  this  rule 

has  been  applied  are  almost  innumerable. 
[314*]      *In  the  case  of  Fish  v.  Hublard?%  AdmWs^  21  Wend. 

651,  the  action  was  upon  a  covenant  executed  by  the 
intestate,  whereby  he  agreed  to  furnish  the  plaintiff  "  with 
water  out  of  the  mill  dam  sufficient  to  carry  th^  fulling  mill 
and  carding  m/ichine  at  all  times,  except  either  in  drought 
in  summer,  or  the  usual  times  of  freezing  in  winter,  and  at  all 
times  to  have  such  a  share  as  is  sufficient  to  carry  one  wheel 
when  either  of  the  wheels  of  the  grist  m/ill  and  saw  mill  are 
running." 

Mr.  Justice  Cowen,  delivering  the  opinion  of  the  court, 
says:  "The  learned  judge  at  the  circuit  thought  the  descrip- 
tion of  the  property  in  the  covenant  so  entirely  uncertain,  that 
the  instrument  was  inoperative  and  void.  And  it  is  clearly 
BO,  if  we  are  bound  to  stop  with  reading  it,  and  cannot  go  be- 
yond the  face  of  the  contract  in  search  of  its  meaning."  The 
court  in  that  case,  after  a  very  elaborate  review  of  the  author- 
ities, including  Lord  Bacon's  rule  as  to  ambiguities,  decided 
that  the  extrinsic  or  collateral  facts  offered  in  evidence  at  the 
trial  to  show  what  mill  dam^  saw  m,ill  and  grist  mill^  etc, 
were  intended  by  the  intestate,  were  improperly  rejected,  and 
awarded  a  new  trial. 

Mr.  Greenleaf,  in  his  valuable  treatise  on  the  law  of  evi- 
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deDce,  section  300,  remarks,  that  "  the  patent  ambiguity,  of 
which  Lord  Bacon  speaks,  must  be  understood  to  be  that 
which  remains  uncertain  to  the  court,  after  all  the  evidence  of 
surrounding  circumstances  and  collateral  facts,  which  is  inad- 
missible under  the  rules  already  stated,  is  exhausted;"  but 
that  "if  the  court,  placing  itself  in  the  situation  in  which  the 
testator  or  contracting  party  stood  at  the  time  of  executing 
the  instrument,  and  with  full  understanding  of  the  force  and 
import  of  the  words,  cannot  ascertain  his  meaning  and  inten- 
tion from  the  language  of  the  instrument,  thus  illustrated,  it 
is  a  ease  of  incurable  and  hopeless  uncertainty,  and  the  instru- 
ment, therefore,  is  so  far  inoperative  and  void." 

After  a  careful  examination  of  all  the  authorities  cited  by 
counsel,  and  many  others  upon  this  point,  I  have  no  doubt 
this  was  a  proper  case  for  the  reception  of  parol  evidence  to 
show  which  of  the  two  sections  number  twenty-one,  in  range 
three,  in  Logan,  was  intended  to  be  conveyed  by  the  descrip- 
tion in  the  deed. 

It  appears  from  the  bill  of  exceptions,  that  Hunt  was  allowed 
to  testify  directly,  that  it  was^his  intention  to  convey  to  Cor- 
nelius Bogart  the  land  in  question.  Had  thi^  been  the  only 
evidence  given  to  the  jury  upon  that  point,  or  had  there 
been  any  contradictory  evidence  or  any  *ground  for  [315*] 
doubt  from  the  evidence  of  surrounding  circumstances 
and  collateral  facts,  independent  of  this  direct  testimony  of 
intention^  perhaps  the  judgment  should  be  reversed  for  this 
cause.  But  is  there  any  probability  that  the  jury  might  have 
been  influenced  by  it  in  making  up  their  verdict?  It  ap- 
peared that  Hunt  owned  the  land  in  question  at  the  time  of 
the  conveyance  to  Bogart,  and  that  this  was  the  land  which  he 
had  agreed  to  sell  to  him.  There  was  no  evidence  given  or 
oflfered  to  show  that  Hunt  owned  any  other  land  in  Logan, 
corresponding  with  the  description  in  the  deed:  and,  in  the 
absence  of  such  evidence,  it  must  be  presumed  that  he  did 
not.  See  Loo  mis  v.  Jackson^  19  JohrHf  before  cited.  These 
facts  and  circumstances  impel  the  mind  irresistibly  to  the  con- 
clusion that  Hunt  intended  to  convey  the  land  in  question  to 

387 


ai6  CASES  m  THE  SUPEEME  COURT. 


Ives  vs.  Kimball. 


Bogart,  without  any  regard  to  the  direct  testimony  of  Hunt  as 
to  what  he  actrmlly  intended.  The  language  of  the  deed 
itself  implies  that  the  grantor  is  the  owner  of  what  he  grants, 
and,  in  connexion  with  the  other  evidence  adduced,  seems  to 
me  conclusive  as  to  the  intention. 

Third :  It  is  objected  that  the  judge  erred  in  admitting  in 
evidence  the  record  of  the  paper  purporting  to  be  the  will 
of  Cornelius  C.  Bogart.  The  will  appears  to  have  been 
regularly  admitted  to  probate  in  February,  1837,  but  not  re- 
corded until  October,  1847,  upwards  of  ten  years  from  the 
time  of  proving  it:  and  it  is  insisted  that  at  the  time  the  will 
was  recorded,  there  was  no  law  in  force  requiring  such  a  will 
to  be  recorded  and  that  therefore  the  record  was  no  evidence. 
Section  2,  chapter  91,  of  the  revised  statutes  of  1846,  is  as  fol- 
lows. *' Every  probate  court  shall  be  a  court  of  record,  and 
have  a  seal;  and  each  judge  of  probate  shall  keep  a  true  and 
fair  record  of  each  order,  sentence  and  decree  of  the  court,  and 
of  all  wills  proved  therein,  with  the  probate  thereof,"  etc. 
The  limited  construction  contended  for  by  the  counsel  for  the 
defendant  in  error  would  at  each  successive  election  and 
qualification  of  a  judge  of  probate,  leave  many  orders,  decrees, 
wills,  with  the  probate  thereof,  letters  testamentary  and  of  ad- 
ministration, etc.,  unrecorded,  without  any  power  in  the  new 
incumbent  of  the  office  to  record  them.  This  construction 
would  do  violence  to  the  letter  as  well  as  the  spirit  of  the 
statute,  and  is  wholly  inadmissible.  The  judge  of  probate  is 
required  to  keep  a  true  and  fair  record  of  each  order  of  the 
court,  and  of  all  wills  p7^oved  therein,  with  the  probate 
[316*]  thereof.  When  the  record  *ha6been  made  by  his  pre- 
decessor, it  is  his  duty  to  preserve  it;  but  if  he  find  in 
the  probate  court  a  will  proved  therein  and  not  recorded,  it 
clearlv  becomes  his  dutv  to  make  a  true  and  fair  record  of  it 
The  court  of  probate  for  Lenawee  county  has  existed  since  the 
organization  of  the  state  government,  and  an  admission  of  a 
will  to  probate  ten  years  ago  is  as  much  an  act  of  the  court  as 
if  it  had  been  done  at  the  time  the  will  and  probate  were  re- 
corded. 
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Fourth:  It  is  also  assigned  for  error  that  the  judge  erred  in 
admitting  the  record  of  the  deed  from  Isaac  Bogard  to  Bed- 
field  and  Kimball  in  evidence;  audit  is  claimed  that  this  deed 
was  not  properly  upon  record  for  want  of  proper  acknowledg- 
ment. The  certificate  of  acknowledgment  appears  to  have 
been  made  at  the  foot  of  the  deed  as  follows: 

"  State  of  Michigan,  county  of  Lenawee,  ss.  —  Personally 
appeared  before  me  the  above  named  Isaac  Bogart,  to  me 
known  to  be  the  person  described  as  tlie  grantor  in  \kiQ  fore- 
going mortgdge^  and  acknowledged  that  he  signed,  sealed  and 
delivered  the  same  for  the  uses  and  purposes  therein  men- 
tioned. Also  personally  appeared  Cynthia  Bogart,  who  on  a 
private  examination  by  me,  separate  and  apart  from  her  hus- 
band, acknowledged  that  she  executed  the  said  martgage  iree, 
without  fear  or  compulsion  from  any  one.  Given  under  my 
hand  at  Adrian,  the  seventh  day  of  November,  1845. 

P.  MOREY, 

Notary  Public^  Lenawee  Go?^ 
The  question  arises  upon  the  misnomer  of  the  instrument. 
It  is  described  as  "  the  foregoing  mortgage  "  in  the  certificate 
instead  of  "the  foregoing  deed,^^  The  mistake  is  evident 
It  seems  to  have  been  a  mere  clerical  error,  and  the  instru- 
ment at  the  foot  of  which  the  certificate  was  made  appearing, 
to  be  ^clearly  indicated,  the  certificate  must  be  deemed  suffi- 
cient. 

Fifth:  The  deed  from  Hewitt  to  Isaac  Merritt  and  John 
Merritt  was  properly  excluded.  It  was  a  tax  title  deed  given 
in  1838,  and  no  evidence  was  offered  to  show  that  the  pro-: 
ceedings  prior  to  the  sale  for  taxes  were  regular.  1  Doug. 
119;  2  id  204;  and  Ilarr.  Ch.  1. 

Sixth:  The  only  remaining  ground  of  error  insisted  upon 
in  the  argument  submitted  is  that  the  judge  erred  in  deciding 
that  there  was  po  variance  between  the  trust  set  out  in 
the  declaration,  and  that  shown  in  *proof.  The  trust  [317*] 
set  out  in  the  declaration  is,  '^  to  sell  the  said  premises 
and  apply  the  money  which  they  should  obtain  from  the  sale 
of  said  land,  to  the  payment  of  certain  debts  of  said  Bogart^. 
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and  to  pay  the  residue,  after  payment  of  said  debts,  to  Cynthia 
Bogart,  the  wife  of  the  said  Isaac  Bogart.  In  the  declaration 
of  the  trust,  proved  on  the  trial,  the  grantees  undertook, 
amongst  otlier  things,  to  pay  to  Elihu  L.  Clark  the  amount  of 
two  promissory  notes  purporting  to  be  signed  by  Joseph 
Bailey;  and  it  is  claimed  that  it  was  not  shown  on  the  trial 
that  the  amount  of  these  notes  constituted  a  debt  of  Bogart 
No  other  evidence  appears  to  have  been  offered  in  reference 
to  these  notes,  than  what  appears  from  the  instrument  declar- 
ing the  trust.  Tlie  fact  that  provision  is  made  by  Bogart  for 
the  payment  of  the  notes,  seems  to  me  to  imply  that,  though 
purporting  to  be  signed  by  Bailey,  they  were  either  given  to 
secure  a  debt  of  Bogart,  or  that  he  had  in  some  way  become 
obligated  to  pay  them;  and  if  this  assumption  be  correct,  then 
there  is  no  apparent  variance  between  the  trust  set  out  in  the 
declaration  in  the  cause  and  that  shown  in  proof.  Even  if 
the  implication  were  otherwise,  and  the  amount  of  these  notes 
did  not  strictly  appear  to  be  an  original  debt  of  Bogart,  yet 
his  making  provision  for  their  payment  renders  it  so  far  his 
debt  as  to  satisfy  the  averment  in  the  declaration. 

Finding  no  error,  therefore,  in  the  record  in  this  cause,  the 
judgment  of  the  circuit  court  therein  must  be  affirmed,  with 
costs  to  the  defendant  in  error. 

Judgment  affirmed.  ^ 


[318*]         *MoNBOB  vs.  Township  of  Bowlakd. 

Plaintiff  sued  defendant  on  the  following  instrament :  **  The  commission- 
ers of  highways  of  the  township  of  Rowland  will  pay  the  bearer 
twenty-two  dollars  when  Ainds  in  road  districts  number  three  and  four. 

Alkxandkb  Palmsb, 
Rowland,  Feb'y  22d,  1841.  HsiotT  Cornwell, 

Commi88ioners  of  Highway  $  iri  the  Township,^^ 

^  ^-  ■  -  — 

Note.  —  Mandamus  to  compel  township  board  to  levy  a  tax  to  pay 
orders  drawn  on  them  by  highway  commissioners  denied,  it  not  appearing 
that  the  township  board  had  had  the  benefit  of  the  district  t\ind,  People  f. 
T.  B.  of  Zilwaukee,  10  Mich.  271. 
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HM,  it  was  not  a  warrant  or  order  upon  the  township  treasurer,  under 
the  act,  Sess.  L.  1841,  p.  159,  sec.  5,  but  a  draft  drawn  by  commissioners 
upon  themselves,  and  that  an  action  could  not  be  sustained  upon  it 
against  the  township. 

Cask  reserved  from  Hillsdale  Circuit  Court.  Demurrer  to 
declaration. 

Webb  cfe  Howelly  for  plaintiff.. 
Murphy  c&  Kmman^  for  defendant. 

By  the  Courts  Miles,  J.  The  declaration  contains  a  special 
count  upon  an  instrument  in  the  following  form: 

"  The  commissioners  of  highways  of  the  township  of  Row- 
land will  gay  the  bearer  twenty  two  dollars  when  funds  in 
road  districts  number  three  and  four. 

(Signed)  Alexander  Palmer, 

Henry  Cornwell, 
Commissioners  of  Highways  in.  the  Township. 

Eowland,  Feb.  22d,  1841." 

There  are  two  other  special  counts  upon  similar  instruments, 
and  a  common  count  for  work  and  labor  and  upon  an  account 
stated. 

A  demurrer  is  put  in  to  the  special  counts;  to  the  common 
counts  the  defendants  plead  the  general  issue. 

The  other  two  instruments  bear  date  on  the  25th  day  of 
March,  1841. 

There  is  an  averment  in  each  count  that  the  instrument 
therein  called  a  "  road  warrant "  was  delivered  by  the  com- 
tnissioners  to  the  bearer  thereof  in  payment  of  road  work,  and 
for  the  repair  and  construction  of  roads  and  bridges  in  the 
districts  therein  named. 

*lt  is  further  averred  that  the  plaintiff  is  the  holder  [319*] 

fltnd  owner  of  the  orders;  that  they  were  delivered  to 

him  before  the  commencement  of  this  suit:  that  the  township 

was  in  funds  by  reason  of  the  payment  of  road  taxes,  on  the 

first  day  of  April,  1847,  and  that  on  that  day  he  demanded 

payment  of  the  orders  from  the  township,  which  was  refused. 

The  conclusion  of  law  drawn  by  the  plaintiff  from  these  facte 
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is,  that  the  township  is  thereby  rendered  liable  to  pay  the 
amoant  of  the  orders.  The  argument  is,  that  the  orders,  as 
they  are  called,  merely  imply  that  the  specified  amount  in  each, 
of  highway  moneys  in  the  township  treasury  was  due  to  the 
holder  for  work  and  labor,  and  that  the  power  to  make  them 
is  necessarily  incident  to  the  office  of  commissioner  of  high- 
ways. 

This  proposition  is,  of  course,  denied  by  the  defendant;  and 
it  remains  to  be  determined,  by  a  careful  examination  of  the 
statutes  relating  to  this  proceeding,  whether  the  plaintiff's 
declaration  is  in  law  sufficient. 

By  the  statute  existing  at  the  time  those  instruments  were 
made,  it  is  provided  that  the  sum  annually  raised  for  the  sup 
port  of  roads  and  bridges  is  to  be  paid  to  the  township  treas- 
urer; R.  S.  1838,  p.  84,  §6*  He  is  required  to  pay  over  and 
account  for  all  moneys  belonging  to  his  township,  according  to 
the  order  of  the  township, "  or  the  officers  thereby  duly  avihar- 
ized  in  that  lelvalfr  R  S.  1838,  p.  65,  §  45.  Both  these  etat- 
ntes  were  reenacted  in  the  revision  of  1846. 

We  are  not  aware  that,  previous  to  the  act  of  April,  1841, 
hereafter  referred  to,  any  provision  was  made  by  law  for  the 
particular  mode  in  which  the  funds  for  this  purpose  were  to 
be  drawn  from  the  hands  of  the  township  treasurer;  though 
the  commissioners  would  seem  to  be  clearly  entitled  to  control 
this  fund,  to  enable  them  to  discharge  the  duty  of  keeping  the 
roads  and  bridges  in  repair,  R  S.  1838,  4  sub.  sec.  1,  p.  109, 
and  to  account  to  the  township  board  for  all  moneys  received. 
This  fund  incli>des  not  only  moneys  received  by  the  commis- 
sioners by  way  of  fines  and  commutations,  but  also  a  sum  an- 
nually raised  for  this  express  purpose  and  assessed  upon  the 
township.     E.  S.  1838,  pp.  109, 110,  §  4. 

By  the  act  of  1841,  p.  159,  §  5,  it  is  provided  that  no  money 
shall  be  drawn  from  the  town  treasury  by  the  commissioners 
of  highways  in  payment  for  any  labor,  contract  or  ma- 
[320*]  terials  furnished,  except  *by  warrant  signed  by  a  ma- 
jority of  them,  accompanied  by  their  certificates,  stat- 
ing that  the  labor  has  actually  been  done,  contract  fulfilled, 
892. 


JANUARY  TERM,  1849.  820 


Monxoe  vs.  Township  of  Rowlaiwl. 


and  materials  f urniBhed,  for  which  the  amount  of  said  warrant 
is  to  apply  in  payment.  This  statute  was  in  force  at  the  time 
this  suit  was  brought. 

One  objection  taken  by  the  defendant  to  the  suflSciency  of 
the  special  counts  is,  that  they  contain  no  averment  that  such 
certificate  was  presented  to  the  township  treasurer  at  the  time 
demand  of  payment  was  made. 

In  my  judgment  this  is  immaterial,  as  these  instruments 
are  not  in  the  shape  of  warrants,  or  orders  upon  the  township 
treasurer,  but  rather  of  a  draft  drawn  by  the  commissioners 
upon  themselves;  and  if  we  are  correct  in  supposing  that  un- 
der the  law  as  it  stood  before  the  act  of  1841,  the  commission- 
ers were  entitled  to  receive  and  control  the  funds  properly 
belonging  to  their  department,  then  this  form  of  obligation 
might  seem  proper,  as  evidence  of  indebtedness  to  the  holders, 
to  be  liquidated  when  the  commissioners  were  in  funds. 

"Waiving,  for  the  present,  the  consideration  of  the  inquiry, 
whether  the  commissioners  could  in  this  way  bind  the  town- 
ship, the  question  may  well  be  asked,  whether  the  money  should 
not  go  through  the  proper  channel  to  the  commissioners,  to 
enable  them  to  discharge  their  debt  and  take  up  their  obliga- 
tion. 

But  it  is  argued  that  their  annual  report  would  include  an 
account  of  this  expenditure,  and  to  whom;  and  therefore  the 
funds  when  received  into  the  hands  of  the  treasurer,  would 
belong  to  the  holders  of  the  obligations,  and  they  be  entitled 
to  receive  the  amount  on  their  presentation.  The  proposition 
seems  to  be,  that  the  commissioners  have  the  right  to  contract 
these  debts  and  compel  the  township  to  pay  them,  not  in  the 
regular  course  through  their  hands,  or  upon  warrant  and  certifi- 
cate, under  the  act  of  1841,  but  upon  presenting  to  the  town- 
ship the  obligation  of  the  commissioners  promising  to  pay. 
This  would  completely  avoid  the  act  of  1841 ;  and  if  the  coun- 
sel for  the  plaintiff  will  tell  me  how  these  papers  are  to  be 
made  suflBcient  vouchers  for  the  treasurer,  upon  a  settlement 
by  him  with  the  township  board,  I  will  consent  to  his  right  to 
recover  in  this  case. , 
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But  we  do  not  see  how  the  plaintiff  can  recover  without  the 
aid  of  the  statute  of  1841,  unless  we  consent  to  give 
[321*]  such  a  construction  to  *the  statutes  as  to  allow  the  com- 
missioners of  highways  to  contract  debts  with  different 
individuals,  and  upon  rendering  an  account  of  such  debts  to 
the  township,  to  enable  the  holders  of  their  paper  to  enforce 
its  payment  by  the  town. 

This  seems  so  entirely  contrary  to  the  whole  scope,  inten- 
tion and  spirit  of  the  act,  that  we  must  refuse  our  assent  to 
such  construction  of  it. 

It  is  insisted,  however,  that  the  declaration  is  sufficient,  an- 
der  the  act  of  1841,  without  an  averment  of  presenting  the 
certificate;  tliat  this  is  a  matter  of  evidence  upon  the  trial. 
In  this  we  think  the  plaintiff  mistaken.  If  a  demand  is  at  all 
necessary,  it  must  be  such  as  is  required  by  the  act,  and  be 
specially  averred.  The  statute  is  express  in  its  terms  of  pro- 
hibition, non  C07i8tat,  that  the  treasurer  would,  not  have  paid 
the  money  if  the  proper  evidence  of  indebtedness  had  been 
presented. 

We  conclude,  then,  the  demurrer  must  be  sustained,  and 
that  it  be  so  certified  to  the  circuit. 

Certified  accordingly. 


Fox  et  al.  vs.  Willis  et  al. 

A  deed  fraudulent  as  to  creditors  is  not  void  but  voidable,  and  can  be 
avoided  only  by  a  Judgment  creditor,  or  one  claiming  under  him,  who 
has  taken  out  execation  and  levied  on  the  property  fraudulently  con- 
veyed. 

Note. —  Conveyances  fraudulent  as  to  creditors  are  valid  between  the 
parties,  Jones  v.  Lake,  2  Wis.  210;  Eaton  v.  W^ite,  id.  292;  La  Crossed 
Mil.  R.  R.  Co.  V.  Seeger,  4  id.  268:  Deitrich  «.  Koch,  35  Wis.,  618.  Frand* 
nlent  prant«)r  can  not  recover  his  property  from  his  grantee,  Fargo  v.  Ladd, 
6  id.  106;  Heath  v.  Van  Cott,  9  id.  516;  Clemens  «.  Clemens  and  wife,  28 
id.  637.  Neither  an  attachment  nor  execution  are  sufficient  evidence  of  the 
relation  of  creditor  on  the  part  of  the  plaintiff  to  the  defendant  therein,  to 
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Where  a  debtor  conveyed  property  in  trust  for  creditors,  which  conveyance 
was  fraudulent  as  to  the  creditors,  and  afterwards  gave  a  mortgage  on 
a  part  of  tlie  satne  property  to  a  creditor  who  was  aware  of  the  previous 
conveyance,  for  the  payment  uf  a  judgment  the  creditor  had  against 
him:  Held,  that  the  mortgagee,  though  a  judgment  creditor,  inasmuch 
as  he  had  not  taken  out  execution  on  his  judgment  and  levied  on  the 
land  fraudulently  conveyed,  could  not  call  in  question  the  validity  of 
the  prior  conveyance;  and  that  he  was  not  protected  against  it  as  a 
purchaser  for  a  valuable  consideration,  by  ch.  1,  tit.  6,  part  2,  R.  S.  of 
1838. 

*Appeal  from  the  Court  of  Chancery.  [322*] 

Case  reported  in  Walk.  Ch.  535.     The  facts  of  the 
case  are  fully  stated  in  the  opinion  of  the  court. 
Barstow  and  Loohwood^  for  complainants. 
Fi'oser  and  Davidson^  for  defendants. 

JBy  the  Courts  Whipple,  C.  J.  This  cause  comes  before 
this  court  by  appeal  from  the  court  of  chancery. 

The  facts  in  the  case  are  briefly  as  follows:  Clarke,  being 
indebted,  and  probably  insolvent,  executed  to  one  Bailee  a 
general  assignment  of  all  his  property  for  the  benefit  of  his 
creditors;  the  assignment  bears  date  9th  Jime,  1838.  On  the 
20th  June,  1838,  Fox  and  Coleman,  having  a  claim  against 
Clarke  and  one  McCreary,  obtained  judgment  against  them  in 
the  circuit  court  of  the  United  States.     On  the  11th  July, 

1838,  the  defehdatite,  Willises,  also  obtained  a  judgment  in  the 

*  III 

enable  the  former  to  impeach  for  fraud  a  sale  made  by  the  latter  to  a  third 
party.  Judgment  record  or  other  competent  evidence  must  be  produced, 
Jones  V,  Lake,  2  Wis.  210;  Eaton  t.  White,  id.  292;  Bogart  v.  Phelps,  14  id. 
88.  In  replevin  where  plaintiff  has  no  title,  the  question  whether  the  sale 
under  which  defendant  claims  was  void  as  to  creditors  is  immaterial, 
Knapp  0.  White,  40  id.  148. 

Conveyance  in  fraud  of  creditors  is  invalid  only  as  to  the  creditors  bin- 
dered  or  delayed ;  not  as  to  parties  nor  as  to  subsequent  creditors.  Ward  «. 
Enders,  29  111.  519;  Wooldbridge  c.  Gage,  68  id.  157.  Conveyance  of  prop- 
erty to  defend  it  from  litigation  is  not  necessarily  in  fraud  of  creditors, 
Tmitt  fl.  GriflJn,  61  id.  26.  Chattel  mortgage  when  deemed  in  fraud  of 
creditors,  Strohm  «.  Hayes,  70  id.  41.  A  conveyance  fraudulent  as  to  cred- 
itors may  vest  in  grantee  the  power  to  convey  so  that  second  granteu  will 
be  preferred  to  other  creditors,  Phelps  v.  Curtis,  80  id.  109. 
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same  court  against  Clarke  and  McCreary,  founded  upon  a  pre- 
existing demand.  Upon  the  27th  February,  1839,  the  Willises 
issued  their  execution  on  their  judgment.  On  the  7th  Au- 
gust, 1839,  Dallee,  the  assignee,  died  intestate.  On  the  20tli 
August,  1839,  Clarke  executed  to  Fox  and  Coleman  a  mort- 
gage, to  secure  the  payment  of  their  judgment.  On  the  Ist 
of  October,  1840,  the  Willises  filed  their  bill  in  the  circuit 
court  of  the  United  States,  to  set  aside  the  assignment  made 
by  Clarke  to  Dallee.  On  the  1st  March,  1842,  the  court  made 
a  decree  setting  aside  the  assignment  as  fraudulent;  and  the 
property  in  dispute  in  the  present  case  having  been  placed  iu 
the  hands  of  Drew,  the  receiver,  he  sold  the  same  by  order  of 
the  court,  to  satisfy  Willises'  judgment.  Fox  and  Clarke  hay- 
ing filed  a  bill  to  foreclose  their  mortgage,  the  Willises,  who 
became  the  purchasers  at  the  sale  by  the  receiver,  come  in  and 
contest  the  validity  of  the  mortgage. 

The  only  question  presented  for  our  consideration  is,  whether 
the  prior  mortgage  of  the  complainants  shall  prevail  against 
the  subsequent  conveyance  by  the  receiver  to  the  Willises.  The 
chancellor  made  a  decree  giving  efiect  to  the  mortgage,  to  re- 
verse which  the  Willises  prosecute  this  appeal. 

It  is  to  be  observed,  that  the  assignment  by  Clarke  was  ex- 
ecuted previous  to  the  revision  of  1838,  which  took 
[323*]  effect  on  the  Ist  Augufit,  *1838;  and  that  the  convey- 
ance to  Fox  and  Coleman,  by  way  of  mortgage,  was  on 
the  20th  August,  1839,  a  little  more  than  one  year  after  the 
revision  took  effect.  The  validity  of  the  assignment,  there- 
fore, is  to  be  tested  by  the  revision  of  1833,  and  the  mortgage 
by  the  revision  of  1838. 

The  revision  of  1833  embraces  the  provisions  of  13th  and 
27  th  of  Elizabeth,  in  respect  to  conveyances  to  defraud  creditors 
and  purchasers.  By  the  13th  of  Elizabeth,  it  is  conceded  by 
counsel,  that  the  assignment  executed  by  Clarke  to  Dallee  was 
constructively  fraudulent,  inasmuch  as  it  was  burdened  with 
conditions  which  contemplated  a  release  by  his  creditors  be- 
fore they  could  avail  themselves  of  its  provisions. 

The  right  of  insolvent  traders  to  execute  voluntary  assign- 
396 


JANUAET  TEEM,  1849.  824 

Fox  vs.  Willis. 

ments  for  the  benefit  of  their  creditors  is  unquestioned,  when 
they  do  not  conflict  with  the  policy  of  the  bankrupt  laws;  they 
are  regarded  as  substitutes  for  a  commission  in  bankruptcy. 
Such  trust  conveyances,  containing  covenants  on  the  part  of 
the  trustees,  and  stipulations  beneficial  to  the  creditors,  are 
to  be  deemed  and  taken  as  founded  upon  a  valuable  consider- 
ation. The  trustee,  therefore,  is,  in  a  legal  contemplation,  a 
purchaser  for  a  valuable  consideration,  and  becomes  vested 
with  the  legal  estate  in  the  property  assigned.  2  Johns.  Ch. 
189;  10  Pick.  413;  2  Kent's  Com.  533.  And  it  is  always 
competent  for  the  creditors,  who  are  the  parties  beneficially 
interested  in  the  conveyance,  to  compel  the  execution  of  the 
trust,  though  they  be  not  at  the  time  assenting,  and  parties  to 
the  assignment.  4  Johns.  Ch.  529;  11  Wheat.  97;  4  Mason, 
206;  2  Kent's  Com.  533.  It  is  also  said,  that  in  respect  to 
persons  who  are  absent,  their  assent  to  such  assignment  will 
be  presumed,  until  their  dissent  is  expressed,  if  the  convey- 
ance be  beneficial  and  founded  on  a  valuable  consideration. 
2  Kent's  Com.  533.  If  the  assignment  is  made  to  trustees j 
and  with  their  knowledge  and  privity,  the  assent  of  the  credit- 
ors is  not  necessary  to  its  validity.  It  appears  aflSrmatively, 
on  the  face  of  the  assignment  by  Clarke,  that  Dallee  assented 
to  it,  and  undertool^  the  execution  of  the  trust  which  devolved 
npon  him. 

Having  laid  down  some  of  the  general  rules  applicable  to 
voluntary  assignments  by  insolvent  debtors,  I  shall  now  pro- 
ceed to  consider  the  questions  raised  by  counsel  on  the  argu- 
ment, and  involved  in  the  case  before  us.  That  they 
are  not  free  from  difficulty  is  readily  admitted.  *If  [324*] 
considered,  with  reference  simply  to  the  provisions  of 
the  statutes  by  which  the  rights  of  the  parties  are  to  be  de- 
termined, the  burden  would  be  comparatively  easy;  but  when 
considered  in  the  light  of  judicial  decisions,  those  difficulties 
increase  to  an  extent  which  renders  it  almost  impossible  to 
arrive  at  conclusions  satisfactory  to  one's  self.  In  the  wide 
range  of  subjects  which  have  claimed  the  attention  of  courts 

of  justice,  I  know  of  none  in  respect  to  which  there  has  been 
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a  greater  diversity  of  judicial  opinion  than  that  upon  which 
the  j  udgmen t  of  this  court  is  now  to  be  pronounced.  The  sages 
of  the  law,  both  in  England  and  this  country,  have  entertained 
opinions  diametrically  opposite  upon  the  true  construction  of 
statutes,  alike  distinguished  for  the  clearness  and  simplicity 
of  the  language  in  which  they  are  couched,  as  in  the  object 
the  legislature  had  in  view  in  their  enactment.  The  industry 
of  counsel  has  collected  many  of  the  adjudged  cases  to  be 
found  in  the  books  upon  the  vexed  questions  which  were  so 
ably  discussed.  Those  cases  have  been  carefully  examined, 
with  many  others  which  fell  under  my  observation  in  the 
course  of  the  somewhat  minute  and  extended  examination  I 
have  felt  it  my  duty  to  give  to  the  case  before  us.  A  review 
of  these  cases  would  involve  an  amount  of  labor  I  am  not  dis- 
posed to  encounter,  and  would  extend  this  opinion  to  an  un- 
reasonable length.  The  most  I  shall  attempt  is,  to  state  the 
conclusions  to  which  I  have  arrived,  and  refer  to  such  of  the 
adjudged  cases  as  support  them. 

It  is  proper  to  bear  in  mind,  that  the  universally  received 
doctrine  now  is,  that  the  statutes  of  the  13th  and  27th  Eliz. 
are  a  legislative  recognition  of  the  common  law;  this  fact  wiU 
aid  us  in  giving  to  these  statutes  a  true  construction. 

The  proposition  sought  to  be  maintained  by  the  complain- 
ant is,  that  being  creditors  of  Clarke,  the  assignment  was,  as 
to  them,  void;  and  being  void^  Clarke  had  a  right  to  execute 
to  them  a  mortgage  for  the  security  of  their  debt,  upon  lands 
previously  assigned  to  Dallee. 

It  is  admitted  that,  in  respect  to  conveyances  to  defraud 
creditors,  the  statute  declares  them  "utterly  void;"  and  yet 
in  the  same  section  in  which  these  words  are  found,  such  con- 
veyances are  to  be  deemed  and  taken  as  "  utterly  void  "  only 
as  against  the  person  or  persons  whose  actions,  suits,  etc, 
"  might  be  in  any  wise  disturbed,  hindered,  delayed  or  de- 
frauded." 

Construing,  therefore,  the  last  clause  of  the  section 

[825*]  by  what  precedes  *it,  we  are  enabled  to  arrive  at  the 
true  interpretation  of  the  words  "utterly  void."    It 
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does  not  mean  to  declare  that  such  conveyances  are  mere  nul- 
lities— void  to  all  intents  and  purposes  —  but  simply  voidable. 
Ko  act  can  be  regarded  as  ahsolutely  void,  and  of  consequence 
a  mere  nullity^  which  takes  effect  as  to  some  purposes.  Chief 
Justice  Spencer,  in  the  case  of  Anderson  v.  HohertSy  18  Johns. 
515,  gives  a  true  interpretation  of  the  words  "  utterly  void," 
as  used  in  the  statute  of  13th  Eliz.,  when  he  says,  that  "  when- 
ever the  act  done  takes  effect  as  to  some  persons,  and  is  void 
as  to  persons  who  have  an  interest  in  impeaching  it,  the  act 
is  not  a  nullity,  and,  therefore,  in  a  legal  sense,  is  not  utterly 
void,  but  merely  voidable." 

At  the  common  law,  such  conveyances  are,  as  against  the 
fraudulent  grantor  and  his  representatives,  valid  and  effectual; 
if  so,  it  cannot  be  contended  that  the  statute,  which  is  simply 
in  affirmance  of  the  common  law,  establishes  a  new  rule. 
Mr.  Justice  Story,  in  the  case  of  Bean  v.  Smith  et  al.,  2 
Mason,  252,  says,  "  a  conveyance  to  defraud  purchasers,  or  to 
defraud  creditors,  is  not  utterly  void,  as  has  been  sometimes 
supposed;  it  conveys  the  estate  effectually  as  between  the 
parties  and  their  representatives,  and  the  estate  may  be  main- 
tained against  all  persons  but  those  whom  it  was  intended  to* 
defraud." 

Many  other  authorities  in  corroboration  of  these  viiBws  might 
be  cited,  but  it  is  deemed  unnecessary  to  noticQ  them  at  this 
time,  especially  as  they  will  be  found  sustained  by  cases  I 
shall  have  occasion  to  refer  to  before  concluding  this  opinion. 

It  may  be  proper  to  remark  here,  that  although  a  voluntary 
assignment  to  defraud  creditors  is  not  '^  utterly  void,^  it  may 
be  admitted  that  courts,  in  administering  remedies,  treat  the 
instrument  as  void  in  respect  to  those  who  are  "  hindered, 
delayed  or  defrauded "  in  their  actions,  suits,"  etc.  Or,  in 
other  words,  for  the  purpose  of  satisfying  the  claims  of  cred- 
itors, will  treat  the  property  conveyed  as  though  it  still  re- 
mained in  the  hands  of  the  fraudulent  grantor. 

We  are  now  prepared  to  consider  the  question  whether 
Clark,  being  indebted  to  the  complainants,  could  girant,  and 
the  complainants  take  a  mortgage  upon  any  of  the  real  estate 
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described  in  the  assignment  to  Bailee,  as  a  security  for  their 
debt.  This  will  lead  us  to  a  consideration  of  the  course  proper 
to  be  pursued  by  a  creditor  who  is  "  delayed,  hindered  or  de- 
frauded "  in  his  actions,  suits  or  debts,"  within  the  meaning 

of  the  statute  of  the  13th  Eliz. 
[326*]  *Kobert8,  in  his  treatise,  on  the  construction  of  the 
statutes  of  13th  and  27th  Eliz.  p.  422,  says:  "Tlie 
statute  13th  Eliz.  does  not  enlarge  the  natural  jurisdiction  of 
any  court  by  furnishing  any  new  remedies.  It  merely  avoids 
the  voluntary  act,  leaving  the  rest  to  the  consequences  and 
remedies  of  law;  where  the  lands  and  chattels  are  voluntarily 
and  fraudulently  transferred,  the  statute  13th  Eliz.  avoids  the 
transfer  as  against  creditors,  who  have  a  right  to  regard  the 
property  as  unaltered,  and  still  subject  to  their  executions; 
but  the  statute  helps  them  no  further  than  by  allowing  them 
to  avail  themselves  of  this  construction  by  the  judicial  reme- 
dies which  flow  from  their  rights." 

The  form  of  the  remedy  and  the  circumstances  under  which 
it  is  administered,  in  favor  of  a  creditor  defrauded,  under  tjie 
13th  Eliz.,  is  thus  stated  by  Hovenden,  vol.  2,  p.  75:  "To 
induce  a  court  of  equity  to  set  aside  a  settlement,  as  being 
fraudulent  under  the  13th  Eliz.,  the  complaint  must  be  made 
by  a  creditor  who  has  piit  himself  into  a  situation  entitling 
him  to  apply  to  the  aid  of  the  court,  by  having  obtained  a 
judgment  for  his  debt,  and  showing  that,  by  the  settlement, 
he  is  defrauded  of  the  fruits  of  his  judgment;  for  a  voluntarj 
settlement  is  void  under  this  statute  only  as  against  creditors, 
to  the  extent  in  which  it  may  be  necessary  to  deal  with  the 
estate  settled  for  their  satisfaction;  to  every  other  purpose  it 
is  good;  satisfy  the  creditors,  and  the  settlement  stands." 

The  text  is  illustrated  by  the  case  of  Cohnan-  v.  Crocker, 
1  Yes.  161.  George  Colman,  Jr.,  committee  of  his  father, 
brought  a  bill  to  set  aside  a  voluntary  settlement  made  by  the 
lunatic,  in  trust  for  the  benefit  of  the  defendant.  An  order 
was  moved  for  in  behalf  of  the  defendant,  to  sell  the  plate, 
linen,  china,  etc.,  to  let  the  house,  and  to  bring  the  property 
into  court.    The  solicitor  general,  in  opposition  to  the  motix)D, 
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stated  that  the  lanatic's  property  was  insufficient  to  pay  his 
debts,  and  that  the  settlement  was  obtained  by  fraud.  The 
lord  chancellor  refused  the  order  on  the  ground,  that  there 
must  be  a  creditor  to  complain  of  the  fraud,  who  had  put  him- 
self into  a  situation  to  do  so,  by  getting  judgment  for  his 
debt,  and  stating  that  by  the  settlement  he  is  defrauded. 

In  the  case  of  Spader  and  others  v.  Davis  and  Sadden,  5 
Johns.  Ch.  281,  it  apears  that  Davis  had  executed  to  Hadden 
an  assignment,  in  trust,  to  pay  all  his  creditors  on 
condition  that  they  would  release  *and  discharge  him  [327*] 
within  thirty  days.  Hadden  sold  the  assigned  proper- 
ty and  converted  the  same  into  money;  and  the  trust  having, 
as  he  alleged,  become  void  in  consequence  of  the  creditors  not 
having  come  in,  he  paid  the  assignor  of  those  moneys  from 
time  to  time,  leaving  a  balance  in  his  hands,  at  the  time  his 
answer  was  filed,  of  about  $800.  The  chancellor,  upon  these 
facts,  remarked,  '^  that  the  complainants,  at  the  time  of  filing 
their  bill,  had  acquired,  as  execution  creditors  at  law,  a  prior- 
ity of  right,  valid  in  equity,  to  the  trust  moneys  belonging  to 
Davis,  in  the  hands  of  Hadden;  and  that  all  payments  of  the 
same  by  Hadden  to  Davis,  subsequent  to  the  filing  of  the  bill, 
containing  notice  of  that  right,  and  of  their  claim  in  pursuance 
of  it,  were  made  in  his  own  wrong." 

This  case  shows  that  the  assignment,  although  fraudulent, 
was  yet  valid  as  between  the  parties,  and  continued  such,  until 
impeached  by  an  execiUion  creditor.  Indeed,  so  effectual  was 
it  as  between  the  parties,  that  the  trustee  was  held  to  account 
only  for  what  remained  in  his  hands  of  the  trust  moneys  at  the 
time  of  the  filing  of  the  bill. 

In  the  case  of  Brinkerhoof  v.  Brown,  4  Johns.  Ch.  672,  a 
bill  was  filed  by  a  creditor  to  set  aside  as  fraudulent  a  judg- 
ment, and  to  discharge  from  it  certain  real  and  personal  estate 
which  had  been  sold.  The  complainants'  bill  was  dismissed, 
on  the  ground  that,  at  the  time  of  the  tiling  of  the  same,  they 
had  not  acquired  a  lien  at  law  upon  the  real  estate,  as  judg- 
ment creditors;  nor  had  they,  at  the  time  of  the  entering  of 
the  decree,  acquired,  as  execution  creditors,  a  legal  preference 
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to  the  personal  property  by  means  ot  an  execution  duly  issued 
and  levied,  or  returned,  nor  shown  that  they  could  not  obtain 
satisfaction  of  their  debt  by  having  tried  in  vain  the  ordinary 
process  of  such  execution  at  law. 

These  cases,  while  they  establish  the  jurisdiction  of  a  court 
of  equity  to  grant  relief  to  a  creditor  who  is  aggrieved  bj  the 
transfer  by  his  debtor,  of  his  property,  whether  that  trans- 
fer was  by  grant  or  bj  means  of  a  judgment  fraudulently  con- 
fessed, also  indicate  very  clearly  that  creditors  are  left  by  the 
statute  of  13th  Eliz.  to  pursue  the  property  franduleutly  con- 
veyed by  their  debtors,  in  the  ordinary  course,  under  existing 
remedies. 

In  the  case  of  Bayard  v.  Hoffman^  4  Johns.  Ch.  451,  the 
property  in  controversy  between  the  parties  was  pub- 
[828*]  lie  stock  of  the  United  *State8.  Upon  the  argument 
it  was  contended,  that  as  stock  was  not  subject  to  an 
execution  at  law,  it  was  not  within  the  statute  of  13th  Eliz., 
and  Boberts,  page  423,  was  cited  in  support  of  this  ground. 
It  is  there  stated,  "  that  to  the  remedy  at  law,  under  this  stat- 
ute (13th  Eliz.)  there  is  a  natural  boundary  affixed,  where  the 
voluntary  gift  is  of  money,  or  other  flux  or  consumable  chat- 
tel; for  the  creditor  must  wait  till  he  has  prosecuted  his  suit 
to  execution,  before  he  is  ripe  for  litigation  upon  the  statute 
in  question.'' 

Chancellor  Kent,  however,  held,  that  though  the  property 
could  not  be  followed  in  the  hands  of  the  fraudulent  grantee 
by  execution  at  law,  yet  as  a  debtor  might,  under  shelter  of 
Buch  a  doctrine,  convert  all  his  property  into  stock,  in  defiance 
of  his  creditors,  it  would  be  productive  of  great  injustice,  and 
refused  to  recognize  it  as  sound,  and  decreed  accordingly. 

This  case,  then,  presents  an  exception  to  the  general  rule, 
that  a  creditor  is  bound  to  follow  the  property  of  his  debtor, 
in  the  hands  of  his  fraudulent  grantee.  The  exception  proves 
the  existence  of  the  general  rule. 

The  next  case  I  refer  to,  is  that  of  Wiggins  and  others  v. 
Armstrong  4t  al.^  2  Johns.  Ch.  144.  The  complainants,  in 
their  bill,  alleged  that  two  of  the  defendants  were  embarrassed^ 
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and,  to  defrcmd  the  plaintiffs^  gave  judgments  to  a  large 
amount;  that  the  plaintiffs  had  commenced  suits  against  the 
defendants,  but  had  not  obtained  judgments.  The  plaintiffs 
prayed  for  an  injunction  against  proceeding  on  the  alleged  fraud- 
ulent judgments  by  execution.  The  chancellor,  in  delivering 
his  opinion,  uses  this  language:  "My  first  impression  was  in 
favor  of  the  plaintiffs;  but  upon  examination  of  the  cases,  I 
am  satisfied  that  a  creditor  at  large,  and  heiore  judgment  and 
execution^  cannot  be  entitled  to  the  interference  which  has 
been  granted  in  this  case.  In  Angell  v.  Draper^  1  Vt.  399, 
and  Shirley  v.  Watts,  3  Atk.  200,  it  was  held,  that  the  cred- 
itor  must  have  completed  his  title  at  law  by  judgment  and  ex- 
ecution before  he  can  question  the  disposition  of  the  debtor's 
property."  The  chancellor,  after  citing  other  cases,  concludes 
as  follows:  "The  reason  of  the  rule  seems  to  be,  that  until 
the  creditor  has  established  his  title,  he  has  no  right  to  inter- 
fere,  and  it  would  lead  to  an  unnecessary,  and,  perhaps,  a  fruit- 
less and  oppressive  interruption  of  the  debtor's  rights.  Un- 
less /te  has  a  certain  claiin  upon  the  property  of  the  debtor^  he 
has  no  concern  with  his  fraudsP  # 

*The  case  of  Austin  v.  Bell,  20  Johns.  M2,  illustrates  [329*] 
and  confirms  the  rule  as  laid  down  in  the  authorities 
already  cited.  Bell,  as  sheriff  of  the  county  of  New  York, 
levied  upon  certain  goods  to  satisfy  two  executions  issued  on 
judgments  obtained  by  one  Lambert,  against  E.  Secor  &  Co. 
These  goods  were  claimed  by  Austin  and  Andrews,  by  virtue 
of  an  assignment  executed  to  them  by  Secor  &  Co.,  for  the 
benefit  of  creditors.  The  levy  was  made  before  the  expiration 
of  the  time  limited  by  the  assignment  for  the  creditors  to 
come  in  and  execute  it.  Chief  Justice  Spencer,  in  delivering 
the  opinion  of  the  court,  remarked,  that  "  Lambert,  by  suing 
E.  Secor  &  Co.,  and  by  issuing  executions  on  his  judgments, 
had  definitively  made  his  election,  and  taken  his  stand,  not  to 
come  in  under  the  assignment,  nor  to  execute  it;  therefore, 
as  regards  him,  he  is  in  the  situation  of  a  creditor  refusing  to 
execute  the  assignment,  and  able  to  make  the  objection,  as  well 

before  as  after  the  first  of  November,  1819,  that  it  is  void." 
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This  case  afBrms  what  I  have  always  supposed  the  law  to 
be;  that  assignments,  though  fraudulent  under  the  13th  Eliz., 
were  nevertheless  to  be  considered  valid  until  a  judgment 
creditor  appeared,  seeking  in  the  ordinary  way  to  enforce  his 
legal  remedy  against  the  deed.  It  is  by  such  a  proceeding 
that  a  creditor  is  to  make  his  election  whether  he  will  como 
in  under  the  deed  or  not;  if  it  be  not  pursued,  his  assent  will 
be  intended.  The  right  of  the  defendant  to  a  recovery  wafi 
placed  by  his  counsel  (Judge  Oakley)  on  the  precise  ground 
that  Lambert  was  a  creditor  "  pursuing  his  legal  remedies." 

To  the  same  effect  is  the  language  of  the  learned  judge  in 
Anderson  v.  Roberta^  18  Johns.  516;  when  discussing  one  of 
the  questions  involved  in  that  case,  he  says:  "The  fee  is  not 
in  abeyance,  and  the  inevitable  conclusion  is,  that  the  legal 
title  has  vested  in  the  fraudulent  grantee,  subject  to  be  di- 
vested, if  the  creditors  see  fit  to  call  in  question  the  fraudu- 
lent conveyance,  and  after  the  creditor  has  proceeded  to  sdl, 
on  execution,  the  lands  thus  fravdulently  co^iveyedP 

Vice  chancellor  McCoun,  in  the  case  of  Henrique^  v.  Hone^ 
2  Edw.  120,  saysn  "Now,  as  between  Moffat,  and  Hall  and 
Swan,  the  assignment  is  still  good;  neither  of  them  is  at 
liberty  to  invalidate  it;  and  as  respects  the  defendant  him- 
self, he  has  taken  no  steps  to  set  it  aside,  nor  is  he  in  position 
to  attack  the  same  on  account  of  not  having  obtained  a  judg- 
ment against  his  debtor.  And  so  far  from  putting 
[330*]  *himself  in  the  position  of  a  judgment  creditor,  he 
appears  to  have  been  content  to  remain  a  creditor  at 
large,  and  to  come  in  under  the  assignment  for  a  dividend  or 
dividends,  upon  the  terms  which  the  debtor  thought  proper 
to  prescribe.  The  defendant  admits  his  never  having  dis- 
puted the  validity  of  the  assignment.  Although  the  assign- 
ment may  be  void  as  to  creditors  generally,  legal  measures  are 
still  necessary  on  their  part  to  avoid  it;  and  he  who  does  not 
join  or  concur  in  proceedings  for  the  purpose,  and  takes  no 
Bteps  to  place  himself  in  a  situation  to  receive  a  benefit  from 
the  debtor's  property,  except  such  as  the  latter  chooses  volun- 
tarily to  allow,  must  be  deemed  as  acquiescing." 
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But  it  is  said  that,  although  the  case  was  affirmed,  upon 
appeal,  by  the  chancellor  and  court  of  errors,  still  the  reason- 
ing of  the  vice  chancellor  was  repudiated,  for  the  reason  that 
the  appellant  tribunals  put  their  decision  on  the  ground  that 
Hone  assented  to  the  assignment  by  executing  the  same;  that 
he  could  not,  therefore,  complain  that  it  was  void. 

I  do  not  understand  the  reasoning  of  the  vice  chancellor 
upon  that  feature  of  the  case  I  am  now  considering,  as  over- 
thrown, either  by  the  chancellor  or  the  court  of  errors. 

Hone's  having  assented  to  the  assignment  was  considered  by 
the  chancellor  as  decisive  of  the  case.  The  same  view  was 
taken  by  the  court  of  errors.  "  This  (says  the  chief  justice) 
is  the  true  ground  upon  which  the  decision  should  rest,  and 
upon  this  ground  it  cannot  be  controverted." 

Hone  was  a  creditor  of  the  assignor;  the  assignees  had 
placed  a  part  of  the  assigned  property  in  his  hands,  as  auction- 
eer, to  be  sold.  In  his  answer,  he  states  that  he  sold  the 
property  on  the  2d  of  November,  1832,  more  than  four  months 
previous  to  the  rendition  of  the  judgments  in  favor  of  the 
creditors,  who  filed  their  bill  to  set  aside  the  assignment.  It 
was  contended  by  Hone,  that  the  assignment  being  fraudu- 
lent as  against  creditors,  he  had  a  prior  Hen  upon  the  proceeds 
of  the  goods  in  his  hands.  In  answer  to  this  position  the  chief 
justice  remarks,  "he  (Hone)  insists  that  he  acquired  a  lien  on 
the  2d  November,  1832.  As  against  jvdgment  creditors^ 
pursuing  their  legal  remedies  by  creditors'  bills,  he  has  ac- 
quired no  lien  whatever.  It  is  true,  as  he  insists,  that  the 
assignment  was  declared  void,  but  it  was  so  declared  as  against 
the  creditors  wljp  had  filed  their  bill,  not  as  against  the  par- 
ties to  it,  or  those  creditors  who  had  assented  to  it." 

*I  do  not  comprehend  the  force  of  language  if  this  [331*] 
does  not  sustain  the  views  of  the  vice  chancellor,  so  far 
as  it  prescribes  the  remedies  to  be  pursued  by  a  creditor  wlo 
has  been  delayed  or  hindered  in  the  collection  of  his  demand 
by  a  fraudulent  assignment.  Suppose  that  Hone,  with  a  full 
knowledge  of  the  existence  of  the  assignment,  had  received 
the  goods  to  sell  as  auctioneer  from  the  assignees;  and  having 
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actually  sold  the  same,  should  retain  the  proceeds  in  his  hands, 
to  satisfy  his  claim  against  the  assignor.  Could  he,  as  against 
a  creditor  who  had  obtained  judgment,  issued  execution  and 
filed  his  bill  to  set  aside  the  assignment,  and  to  obtain  satis- 
faction of  his  judgment,  hold  the  proceeds  so  obtained?  1 
think  the  judgment  creditor  would  be  deemed  to  have  acquired 
the  prior  lien 'y  and  that  it  would  bean  unanswerable  objec- 
tion to  the  claim  set  up  by  Hohe,  that,  having  a  full  knowl- 
edge of  the  assignment,  lie  had  not  adopted  such  legal  meas- 
ures as  the  law  has  provided  for  enforcing  his  rights.  He 
would  be  told  that,  before  he  can  complain  of  the  fraud,  his 
claim  must  be  adjudicated  upon  and  ascertained  by  a  court  of 
justice,  which  the  law  presumes  is  armed  with  sufficient  power 
to  enforce  its  judgments;  that  "  unless  he  has  a  certain  claim 
upon  the  property  of  his  debtor,  he  has  no  concern  with  his 
fraud." 

A  reference  to  two  or  three  other  cases  will  complete  my 
examination  of  the  question  under  consideration. 

It  was  held,  in  Murray  v.  liiggs,  15  Johns.  672,  that  "  where 
a  creditor  is  pursuing  his  debtor  with  a  judgment  and  execa- 
tion,  or  in  any  other  manner,  to  enfore  the  payment  of  his 
demand,  an  assignment  of  the  debtor's  property,  containing  a 
power  of  revocation,  may  be  very  well  considered  as  made  to 
delay,  hinder  or  defraud  creditors,  according  to  the  language 
of  the  statute  of  frauds.  But  I  do  not  see  how  it  could  in  any 
sense  be  said  to  delay  or  kinder  a  creditor,  who  was  taking  no 
measures  to  enforce  payment  of  his  demand,  as  is  the  case 
now  before  us.  For  anything  that  appears,  all  the  creditors 
of  Robert  Murray  and  Co.  were  satisfied  witluthe  assignment, 
and  the  provision  there  made  for  the  payment  of  their  debts." 

Chief  Justice  Thompson  distinguishes  this  case  from  that 

of  Clark  V,  Hyslop,  14  Johns.  466.    He  says:   "Clark  then 

was  a  judgment  creditor,  and  had  issued  an  execution  against 

his  debtor,  which  was  levied  upon  the  property  assigned 

[332*]  to  Hyslop.    The  levy  was  made  at  a  *time,  too,  when, 

by  the  very  terms  of  the  assignment,  the  property  was 

not  held  under  it:  that  is,  after  some  of  the  creditors  had  re- 
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f ased  to  come  in  and  accept  of  the  terms  proposed,  and  before 
any  new  trust  was  declared,  pursuant  to  the  provisions  in  the 
assignment."  He  considers  the  language  of  Lord  Ellenbor- 
ough,  in  MeuXy  qui  tarn  v.  Howell^  4  East,  14,  as  establishing 
the  proposition  tliat  no  creditor  could  be  delayed  or  hinderedy 
within  the  sense  and  meaning  of  the  statute  of  frauds,  except 
such  as  were  taking  some  measures  to  recover  their  debt. 

It  would  be  useless  to  multiply  authorities  upon  a  point  in 
respect  to  which  there  seems  to  be  an  entire  uniformity  of 
opinion  among  judges  both  in  England  and  this  country.  In- 
•deed,  it  would  appear  to  be  one  of  the  very  few  questions 
arising  upon  the  construction  of  the  13th  Eliz.  in  respect  to 
which  judicial  opinions  are  entirely  harmonious. 

Nothing  now  remains  but  to  apply  the  principles  of  these 
decisions  to  the  facts  before  us. 

The  assignment  to  Dallee  was  executed  on  June  9,  1838. 
The  complainants  obtained  their  judgment  against  Clarke  and 
McCreary  on  June  20  following.  No  steps  to  enforce  that 
judgment  were  ever  taken  by  them.  It  might  be  well  inferred 
that  the  prosecution  of  their  suit  (which  was  pending  at  the 
time  of  the  execution  of  the  assignment)  to  judgment,  was 
an  assertion  on  their  part  of  dissatisfaction  with  the  terms  of 
the  assignment,  and  of  their  purpose  to  avail  themselves  of 
their  legal  remedies  as  creditors,  to  test  its  validity,  and  obtain 
satisfaction  out  of  the  trust  property.  But  obtaining  judg- 
ment was  but  one  step  in  the  proceedings  by  which  they  could 
hope  to  achieve  their  object.  The  judgment  not  being,  of 
itself,  a  lien  upon  the  property,  another  step  became  neces- 
sary to  render  that  judgment  available;  they  were  bound  to 
take  out  their  execution,  and  if  no  property  of  either  Clarke 
or  McCreary  could  be  found  upon  which  to  levy  and  satisfy 
liie  execution,  then  the  plaintiffs  were  at  liberty,  if  the  assign- 
ment was  fraudulent  as  to  them,  to  levy -upon  the  property 
embraced  in  the  assignment,  or  so  much  of  it  as  was  necessary 
to  satisfy  their  execution.  The  levy  being  made,  it  would 
have  been  competent  for  the  plaintiflFs  either  to  sell  the  prop- 
erty, or  to  ask  the  interference  of  a  court  of  equity  in  aid  of 
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iheir  execation  at  law.  If  a  Bale  is  made,  it  would  then  be 
competent  for  the  purchaser,  who  would  succeed  to  the  rights 
of  the  creditor,  to  bring  an  ejectment,  and  thus  test  the 
[333*]  validity  of  the  assign*ment.  If  the  other  remedy  be 
adopted,  a  court  of  equity,  upon  a  state  of  facts  war- 
ranting the  conclusion  that  tiiQ  assignment  was  fraudulent  in 
respect  to  a  creditor,  who  had  pursued  his  legal  remedies  to 
every  available  extent,  would  remove  the  obstruction  fraudu* 
Icntly  interposed  by  his  debtor,  and  decree  satisfaction  of  the 
execution  by  a  sale  of  the  assigned  property. 

But  the  plaintiffs  in  the  present  case  took  no  legal  meas- 
nres  whatever  to  obtain  satisfaction  of  their  judgment;  nor 
did  they,  or  any  other  creditor,  manifest  any  disposition  to 
assail  the  assignment  as  fraudulent,  until  the  Willises  filed 
their  bill  in  1840.  How,  then,  can  it  be  said  of  the  plaintiffs 
that  they  are  hhideredj  delayed  ordefravded  in  the  collection 
of  their  debt,  when  they  do  not  avail  themselves  of  the  means 
which  the  law  has  placed  in  their  hands  to  enforce  its  collec- 
tion? The  statute,  13th  Eliz.,  declares  assignments  fraudu- 
lent as  to  those  creditors,  and  those  only,  whose  "actions, 
suits,  etc.,"  are  "  in  any  wise  disturbed,  hindered,  delayed  or 
defrauded." 

Again,  the  right  of  a  creditor  to  avoid  a  fraudulent  convey- 
ance grows  out  of  the  fact  that  he  cannot  otherwise  be  paid 
out  of  his  debtor's  estate.  Suppose  that  his  debtor  has  other 
property  beside  that  embraced  in  a  fraudulent  conveyance, 
sufficient  to  satisfy  his  debt.  A  court  of  equity,  if  that  fact 
should  appear,  would  not  set  aside  the  fraudulent  conveyance 
until  he  should  exhaust  the  property  not  embraced  in  such 
conveyance.  And  this  for  the  reason  that  he  cannot  complain 
that  he  is  delayed  or  hindered  in  the  collection  of  his  debt, 
when  property  sufficient  for  its  satisfaction  is  subject  to  an 
execution  at  law.  If  he  can,  by  pursuing  his  legal  remedies, 
obtain  payment  of  his  debt,  it  does  not  lie  in  his  mouth  to 
complain  of  the  fraudulent  conveyance.  All  that  he  can  ask 
is,  that  he  be  paid;  and  the  law  will  not  presume  that  he  can- 
not until,  by  the  return  of  an  execution,  that  fact  is  shown. 
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Id  the  case  before  ns,  the  plaintiffs  never  sued  out  an  execu- 
tion; if  they  had,  it  may  be  that  satisfaction  might  have  been 
obtained  out  of  the  copartnership  effects,  which  were  prima- 
rily liable  for  the  payment  of  the  copartnership  debts;  if  the 
joint  property  had  been  exhausted,  then  it  would  have  been 
competent  to  make' the  judgment  out  of  the  individual  prop- 
erty of  Clarke  or  McCreary. 

It  is  not  enough  for  a  creditor  to  say  that  he  is  defrauded, 
but  he  must  furnish  evidence  of  the  fact.  The  evidence 
of  this  fact,  required  *by  statute  13th  Eliz.,  is,  first,  [334*] 
that  he  has  obtained  a  judgment;  second,  that  he  has 
issued  an  execution  upon  the  judgment;  and  third,  a  return 
which  shows  that  it  has  been  ineffectual;  nothing  short  of 
this  will  do. 

There  being,  then,  before  us,  no  evidence  by  which  we  can 
intend  that  the  plaintiffs  could  not  have  collected  their  judg- 
ment either  from  the  individual  property  of  Clarke  or  Mc- 
Creary, they  have  not  put  themselves  in  a  situation  to  complain 
of  the  alleged  fraudulent  assignment. 

Tlie  Willises  having  prosecuted  their  claim  to  judgment  and 
execution,  and  having  acquired  title  to  the  property  through 
thQ  decree  of  a  court  of  competent  jurisdiction,  tliat  title  is  to 
be  deemed  and  held  good  as  against  the  complainants,  unless 
the  mortgage  under  which  they  claim  is  valid  under  the  pro- 
visions of  ch.  1,  tit.  6,  part  2  of  the  revision  of  1838. 

The  first  section  of  that  chapter  provides  that  "  every  con- 
veyance of  an  estate  or  interest  in  lands,  or  the  rents  and 
profits  of  lands,  and  every  charge  upon  lands,  or  upon  the 
rents  and  profits  thereof,  made  or  created  with'  the  intent  to 
defraud  prior  or  subsequent  purchasers  for  a  valuable  consid- 
eration, of  the  same  lands,  rents  or  profits,  as  against  such 
purchasers,  shall  be  void. 

Section  two  provides  that  "  no  such  conveyance  or  charge 
shall  be  deemed  fraudulent  in  favor  of  any  subsequent  pur- 
chaser who  shall  have  actual  or  legal  notice  thereof  at  the 
time  of  his  purchase,  unless  it  shall  appear  that  the  grantee 
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in  sucli  conveyance,  or  person  to  be  benefited  by  such  charge, 
was  privy  to  the  fraud  intended." 

Section  4  of  chapter  3  of  the  same  title  provides  that  "the 
question  of  fraudulent  intent,  in  all  cases  arising  under  the 
provisions  of  this  title,  shall  be  deemed  a  question  of  fact  and 
not  of  law." 

These  provisions  are  taken  in  totidem  verMs  from  the  re- 
vised statutes  of  New  York. 

The  mortgage  to  the  complainants  was  given  on  the  20th 
August,  1839,  to  secure  the  payment  of  their  judgment;  and, 
by  its  terms,  the  complainants  were  not  only  empowered  to 
foreclose  the  equity  of  redemption  under  the  statute,  but  were 
expressly  authorized  to  issue  execution  on  their  judgment,  and 
levy  either  on  the  mortgaged  property  or  any  other  property 
of  which  Clarke  might  be  possessed.  Assuming  that  mort- 
gagees, under  this  state  of  facts,  are  purchasers,  within 
[335*]  the  ^meaning  of  the  statutes  last  above  cited,  we  are 
now  to  determine  whether  they  are  such  purchasers  as 
are  protected  by  those  statutes.  It  has  been  held  in  England, 
that,  under  the  statute  27th  Eliz.,  a  subsequent  purchaser  for 
a  valuable  consideration,  even  with  notice,  would  hold  as 
against  a  prior  voluntary  conveyance,  or  a  conveyance  founded 
on  a  good  consideration,  such  as  love  and  natural  affection. 
Such  voluntary  conveyances,  however,  were  considered  as 
valid  between  the  parties,  and  good  against  all  but  one  who 
purchased  for  a  consideration  of  value. 

An  examination  of  the  English  cases  will  show  that  the 
earlier  decisions  attached  to  the  phrases,  "  intent  to  defraud  " 
and  "  intent  to  deceive,"  a  meaning  more  restricted  than  that 
given  by  the  more  modern  decisions.  That  these  words,  as 
they  are  now  expounded  by  the  English  courts,  are  made  to 
embrace  a  class  of  cases  never  contemplated  by  the  framers  of 
the  act,  there  can  be  no  doubt.  To  sustain  the  doctrine  that 
a  prior  voluntary  conveyance,  merely  because  it  was  voluntary, 
is  void  as  against  a  subsequent  purchaser  for  value,  the  inge- 
nuity of  judges  was  tasked  to  invent  reasons  which  should 
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Bustain  and  justify  it.  Kesort  was  had  to  legal  artificial  pre- 
snmptions,  false  in  fact,  unsound  in  principle,  and  immoral 
in  their  tendencies.  The  word  ''voluntary"  is  not  to  be 
found  in  the  statutes  of  13th  or  27th  Eliz.  It  hence  became 
necessary,  in  order  to  sustain  the  doctrine  which  assumed 
every  such  voluntary  conveyance  void,  to  assume,  also,  that  it 
was  made  with  "  intent  to  defraud; "  for  there  is  no  necessary 
connection,  in  reason  or  fact,  between  a  voluntary  conveyance 
and  a  fraudulent  conveyance.  This  was  easily  effected,  how- 
ever, by  one  of  those  legal  intendments  which  are  not  unfre- 
quently  resorted  to  by  judges,  when  the  real  fact  will  not  an- 
swer their  purpose;  thus,  in  Col/ville  v.  Parker ^  Cro.  Jac.  158, 
it  is  said,  "  because  it  was  a  volantary  conveyance  at  first,  and 
shall  be  intended yj^a^wZ^w^^  at  the  beginning." 

Stripped  of  all  disguise,  the  English  doctrine  is  that  a  vol- 
untary conveyance,  though  made  under  circumstances  which 
repel  the  imputation  of  any  "  intent  to  defraud,"  and  from 
motives  the  most  pure  and  elevated,  becomes  tainted  from  the 
beginning  with  fraud,  when  the  grantor  executes  a  subsequent 
conveyance  for  value,  notwithstanding  the  second  grantee  has 
full  notice  of  such  prior  conveyance.  The  fact  of  actual  no- 
tice to  the  grantee,  according  to  the  English  doctrine, 
is  matter  of  *no  moment,  for  the  very  aatisfdotory  and  [336*] 
logical  reason  that  if  he  had  notice,  it  was  notice  of  a 
previous  fraudulent  conveyance.  It  is  a  little  remarkable 
that  a  principle  so  unsound  in  theory,  sustained  by  a  presump- 
tion often  contrary  to  the  real  fact,  unwarranted  by  a  common 
sense  construction  of  the  statute,  and  repugnant  to  our  no- 
tions of  justice  and  right,  should  have  become  so  firmly  rooted 
in  English  jurisprudence  as  to  require  the  omnipotent  power 
of  parliament  to  eradicate  it.  It  need  not  be  said  to  the  in- 
telligent lawyer  who  has  examined  the  subject,  that  the  prin- 
ciple is  now  adhered  to  in  England  solely  upon  the  ground  of 
authority,  and  because  to  disturb  it  now  would  be  to  affect 
many  titles  built  upon  its  rotten  foundation. 

In  this  country,  judges  of  great  ability  have,  on  the  ground 
■olely  of  precedent,  adopted  the  English  rule;  while  others, 
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of  equal  ability^  have  successf ally  resisted  it  as  unworthy  ft 
place  in  American  jurisprudence.  In  this  country,  the  En- 
glish doctrine  may  be  considered  as  overthrown. 

In  this  state,  nothing  is  left  to  construction.  Our  legisla- 
ture, in  the  second  section  of  the  chapter  in  relation  to  fraud- 
ulent conveyances,  have  declared  their  sense  of  what  the  law 
should  be.  ISTo  conveyance,  such  as  is  mentioned  in  the  first 
section,  is  to  be  deemed  fraudulent  in  favor  of  a  subsequent 
purchaser,  who  shall  have  actual  or  legal  notice  thereof  at  the 
time  of  his  purchase,  unless  it  shall  appear  that  the  grantee 
in  such  conveyance,  or  person  to  be  benefited  thereby,  sbill 
be  privy  to  the  fraud  intended.  The  distinction  taken  in  the 
books  between  fraud  in  law  and  fraud  in  fact  is  exploded.  A 
subsequent  purchaser  is  not  protected  who  has  notice,  actual 
or  legal,  of  a  prior  conveyance,  unless  the  grantee  in  such  con- 
veyance, or  person  to  be  benefited  by  the  charge,  was  a  far- 
ticeps  crifninis  in  the  fraud.  The  view  is  sustained  as  well 
by  the  notes  of  the  revisers  as  by  the  subsequent  decisions  of 
the  courts  of  New  York. 

But  it  is  said  that  there  is  a  distinction  between  voltmiaty 
conveyances  and  fraudulent  conveyances;  and  this  idea  is 
justified  by  the  language  of  both  English  and  American  judges. 
That  there  is  a  wide  distinction  in  point  of  fact,  I  have  en- 
deavored to  show,  but  that  such  a  distinction  is  admissible 
when  applied  to  the  doctrines  I  have  just  considered,  cannot 
be  true.  The  whole  current  of  decisions  which  declare  a  con- 
veyance merely  voluntary,  void  in  respect  to  a  subse- 
[337*]  quent  grantee  *who  has  paid  a  valuable  consideration, 
notwithstanding  the  grantee  was  affected  with  notice  of 
the  prior  conveyance,  was  founded  on  the  idea  that  such  grantee 
was  protected  by  the  statute  27th  Eliz. ;  and  if  so,  it  must  have 
been  because  the  voluntary  conveyance  was  also  fraudulent;  for 
no  conveyances,  but  such  as  are  made  with  "  intent  to  defraud" 
or  "  intent  to  deceive,"  are  mentioned  in  the  statute.  Upon  prin- 
ciple, then,  but  especially  when  considered  with  reference  to  onr 
statute,  how  can  the  mortgage  in  the  present  case  be  sustained! 

Was  it  competent  for  the  grantor  (Clarke)  to  avoid  his  own 
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deod  to  Dallee?  This  proposition  cannot  be  sustained.  According 
to  Chief  Justice  Mabshall,  1  Brock.  500,  the  grantee  has  title 
against  all  the  world,  except  against  creditors.  He  has  a  title 
defeasible  by  creditors  only.  It  is  good  against  the  grantor 
and  his  heirs.  If  creditors  do  not  object  to  the  provisions  of 
the  assignment,  surely  he  cannot;  if  they  accept  the  terms 
which  it  prescribes,  he  cannot  repudiate  it.  There  is  not  the 
slightest  evidence  but  what  the  creditors,  at  the  time  the  mort- 
gage was  executed,  were  content  to  abide  by  the  assignmenti 
hard  though  it  may  have  been  in  some  of  its  provisions.  In 
fact  no  objection  was  made  to  it,  and  no  attempt  to  defeat  its 
execution,  until  the  filing  of  their  bill  by  the  Willises.  If  the 
instrument  on  its  face  was,  in  a  legal  sense,  fraudulent,  yet  it 
bound  Clarke;  his  creditors,  and  they  alone,  could  impeach  it; 
as  to  the  rest  of  the  world,  it  was  good.  But  there  is  no  reason 
for  imputing  a  fraudulent  intent  either  to  Clarke  the  grantor, 
Dallee  the  grantee,  or  the  creditors,  who  were  to  be  benefited  by 
the  charge.  If  so,  how  can  the  complainants  claim  under  their 
mortgage?  They  had  full  notice  of  the  prior  conveyance,  and 
had  no  right  to  assume  that  fraud  in  fact  existed  on  the  part 
of  those  who  were  the  creditors  of  Clarke,  the  persons  for 
whose  benefit  the  trust  was  created.  That  was  a  question  which 
the  complainants,  as  creditors,  had  a  right  to  try  before  a  tri- 
bunal competent  to  pass  upon  it;  that  tribunal  was  a  jury  in 
a  court  of  common  law,  or  the  chancellor  in  a  court  of  equity. 
The  fact  that  the  benefits  designed  by  the  assignment  were 
coupled  with  conditions  which  creditors  might  deem  inequita- 
ble and  unjust,  did  not  render  it  necessarily  fraudulent  in  fact. 
Suppose,  upon  a  trial  of  the  question  of  fraud  properly  and  le- 
gally made,  it  could  be  shown  that  the  property  assigned  was 
sufiScient  to  satisfy  the  claim  of  all  the  creditors;  the  pre- 
sumption of  fraud,  which  the  law  might  deduce  from 
mat*ters  apparent  on  the  face  of  the  assignment,  would  [338*] 
be  effectually  rebutted.  A  jury,  under  proper  instruc- 
tions, could  not  say  that  the  assignment  was  fraudulent  in  fact, 
as  it  provided  ample  means  to  satisfy  all  the  creditors,  and 
would  thus,  in  effect,  cure  that  provision  which  contemplates  a 
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release  by  the  creditors  upon  receiving  a  par*:  only  of  their 
debts.     Such  a  provision  would  become  inoperative. 

Upon  the  whole,  I  am  of  opinion  that  it  was  competent  for 
the  complainants,  as  creditors  of  Clarke,  to  impeach  the  as- 
eignment  for  matters  apparent  on  its  face;  that  the  remedy 
provided  by  law  and  contemplated  by  the  statute  13th  Eliz.  for 
the  protection  of  creditors  who  are  delayed  or  hindered  in  the 
collection  of  their  debts,  has  not  been  pursued  by  the  complain- 
ants; and  that,  not  having  pursued  the  remedy  which  the  law 
provides,  they  cannot  complain  that  they  have  been  defrandod. 
I  am  further  of  opinion,  that  they  cannot  claim  as  purchasers 
for  the  reason  that  it  does  not  appear  that  the  assignment  was 
fraudulent  in  fact,  on  the  part  either  of  Clarke  or  Dallee,  and 
especially  can  it  not  be  alleged  that  the  persons  to  be  benefit- 
ed by  the  charge  were  privy  to  any  intended  fraud. 

It  follows  that  the  decree  of  the  chancellor  must  be  reversed. 

Decree  reversed. 


NiLBS  vs.  Bansford. 

YHiere  mortgaged  premises  were  advertised  by  the  mortgagee,  in  porso- 
ance  of  the  statute,  to  be  sold  under  a  power  of  sale  in  the  mortgage, 
and  the  mortgagee  afterwards  and  before  the  day  of  sale,  assigned  the 
mortgage  to  a  third  person,  who  continued  the  advertisement  in  the 
mortgagee's  name,  instead  of  advertising  anew  as  assignee  in  his  own 
name,  and  on  the  sale  purchased  the  mortgaged  premises,  the  sale  was 
held  irregular  and  void,  and  not  to  bar  the  mortgagor's  equity  of  re- 
demption. 

NoTB. —  The  power  of  sale  contained  in  a  mortgage  is  a  power  coapied 
with  an  interest,  nnd  passes,  in  case  ot  an  assignment  of  the  mortgage,  to 
the  assignee,  and  can  not  afterward  be  executed  by  the  assignor.  The 
advertisement  must  be  in  name  of  assignee,  and  is  not  affected  by  death  of 
mortgagor,  Strotheru.  Law,  54  111.413;  Pai'deec.  Lindley,  81  id.  174;  Hsira. 
ilton  V.  Lubukee,  51  id,  415;  Mason t?.  Ainswort)i,68  id.  163;  Heath  v.  Hxil, 
60  id.  344;  Bush  v.  Sherman,  80  id.  160.  In  Wilson  et  ux  v.  SpriDg,64  id. 
14,  where  mortgage  gave  mortgagee  power  to  sell  and  he  assigned  the  note. 
HM^  th  at  power  to  sell  was  still  in  mortgagee  and  not  in  assignee. 
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A  conveyance  of  all  one*3  right,  title  and  interest  in  land,  will  pass  the 
grantor's  interest  in  a  mortgage  on  the  same  land. 

A  lessee  of  a  mortgagor  is  not  estopped,  in  an  action  of  ejectment  brought 
against  him  by  the  mortgagor,  from  showing  his  interest  in  the  de- 
mised premises  as  assignee  of  the  mortgagee,  to  protect  his  possession. 

*Ejectment.  Case  made  by  the  parties,  and  reserved  [339*] 
by  the  Oakland  Circuit  Court. 

The  facts,  so  far  as  it  is  necessary  to  state  them  with  refer- 
ence to  the  questions  decided  by  the  court,  were  as  follows: 
Niles,  on  the  13th  April,  1836,  purchased  the  premises  in  ques- 
tion of  George  Postal  Sr.,  and  George  Postal  Jr.,  and  at  the 
time  gave  back  a  mortgage  to  Postal  Sr.  for  a  part  of  the  pur- 
chase money.  The  mortgage  was  not  paid  at  maturity,  and 
Postal  Sr.  advertised  the  premises  to  be  sold  on  the  14th  July, 
1838,  pursuant  to  the  statute,  under  a  power  of  sale  in  the 
mortgage.  Afterwards,  and  before  the  day  of  sale.  Postal  Sr. 
assigned  the  mortgage  to  Postal  Jr.,  who,  without  advertising 
anew,  had  the  lands  sold  under  the  advertisement  of  Postal 
Sr.j  by  the  sheriff,  and  purchased  them  on  the  sale.  Niles  af- 
terwards redeemed,  or  attempted  to  redeem  the  mortgaged 
premises;  but  it  is  unnecessary  to  state  this  part  of  the  case, 
as  the  questions  raised  by  it  are  not  noticed  in  the  opinion  of 
the  court.  On  the  23d  April,  1838,  Niles  leased  the  premises 
to  the  defendant,  Hansford,  for  one  year;  and  on  the  18th 
August  following.  Postal  Jr.  and  wife  conveyed  them  to  Hans- 
ford by  warranty  deed.  . 

Joy^  for  plaintiff. 

«/.  M,  Howard  and  Stevens^  for  defendant. 

By  the  CovH.  Wing,  J.  The  mortgage  bears  date  the 
13th  April,  1836,  and  contains  a  power  of  sale.  It  was  exe- 
cuted under  the  provisions  of  "  An  act  entitled  an  act  con- 
cerning mortgages,"  approved  April  19,  1833,  Laws  1833,  p. 
283.  On  sales  under  this  act,  for  purchase  money,  no  redemp- 
tion is  allowe  1.  The  act  of  1837,  Sess.  L.  1837.  p.  315,  amend- 
atory to  the  act  of  1833,  authorized  a  redemption  within  one 

year  after  sale  on  foreclosure  of  mortgages  given  for  purchase 
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money,  and  this  provision  was  by  the  same  act  made  applica- 
ble as  well  to  mortgages  executed  before,  as  those  executed  after 
the  passage  of  the  act.  After  the  amount  secured  to  be  paid 
by  the  mortgage  fell  due,  George  Postal  Sr.,  the  mortgagee, 
commenced  a  foreclosure  of  the  mortgage  by  advertisement; 
which  bears  date  the  18th  April,  1838,  and  appoints  the  day 
of  sale  on  the  14th  July.  Previous  to  the  day  of  sale,  and  on 
the  8th  June,  the  mortgagee  assigned  the  mortgage  to  George 
Postal  Jr.    In  this  assignment  no  interest  is  reserved  to  the 

mortgagee. 
[340*]  *In  the  case  of  the  nonpayment  of  the  sum  of  money 
secured  by  the  mortgage,  authority  is  given  in  the 
mortgage  to  the  mortgageey  his  executors^  administrators  and 
assignSy  to  grant,  bargain,  sell  and  convey  the  mortgaged  prem- 
ises at  public  auction,  according  to  tAs  provisions  of  any  stat- 
ute now  in  force  or  liereafter  to  he  passed.  By  the  8th  section 
of  the  law  of  1833,  it  is  provided  that  the  sale  shall  be  made 
hy  the  person  appointed  for  the  purpose  in  the  mortgage  deed^ 
or  the  sheriff,  under  sheriff,  or  any  deputy  sheriff  of  the  proper 
county. 

To  determine  whether  the  mortgagee  or  his  assignee  has 
complied  with  the  power  granted  in  the  mortgage,  we  will  first 
consider  the  nature  and  extent  of  this  power.  Mr.  Sugden, 
in  his  Treatise  on  Powers,  p.  223,  remarks:  "  We  must  be  care- 
ful to  distinguish  cases  where  the  power  is  originally  author- 
ized to  be  executed  by  the  donee  of  the  power  and  his  assigns, 
for  in  those  cases  where  the  power  is  annexed  to  an  interest 
in  the  donee,  it  will  pass  with  it  to  any  person  who  comes  to 
the  estate  under  him,  although  there  are  twenty  mesne  assign- 
ments, or  whether  the  claimant  is  an  assignee  in  fact  or  in 
law,  as  an  heir  or  executor." 

This  is  the  general  doctrine.  In  New  York  they  have  a 
statute  from  which  the  act  of  1833  was  taken.  Their  courts 
have  uniformly  held  that  the  ordinary  power  of  sale  in  a  mort- 
gage is  a  power  coupled  with  an  interest;  that  it  relates  to 
the  land,  and  is  given  to  a  person  who  derives  under  the  in- 
strument creating  the  power,  a  present  interest  in  the  land. 
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Bergen  v.  Bennett^  1  Caines  Ca8.,l-15;  Wilson  v.  Troup^ 
2  Cow.  236.  In  this  last  case,  Judge  Sutherland  calls  it  '*  a 
power  appendant  or  annexed  to  the  laud."  There  are  abund- 
ance of  cases  in  the  New  York  reports  asserting  the  same  doc- 
trine; and  these  authorities  also  establish  the  doctrine,  which 
would  seem  to  flow  of  necessity  from  what  we  have  said,  that 
by  an  assignment  of  the  mortgage,  the  power  to  sell  passes 
with  it.  And  it  follows,  that  after  assignment,  the  assignee 
must  bring  the  suit  to  foreclose,  and  the  mortgagee  can  no 
longer  maintain  a  suit  for  that  purpose,  or  even  to  recover 
seizin  of  the  land,  and  if  he  attempts  to  bring  suit,  his  aliena- 
tion of  the  mortgaged  premises  may  be  plead  in  bar.  Gould 
V.  Newman^  6  Mass.  241 ;  Wallace  v.  Dunning^  Walker's  Ch. 
416. 

In  the  case  of  Slee  v,  Manhattan  Company ^  1  Paige  78, 
Chancellor  Walworth  says,  "  The  authority  to  execute 
the  power  is  vested  in  the  *assignee  by  the  mere  act  of  [341*] 
assigning  the  legal  interest  in  the  mortgage.  It  al- 
ways passes  with  the  legal  estate,  unless  there  are  some  words 
of  reservation."  The  authority  to  sell  is  a  special  power,  and 
it  must  be  strictly  pursued.  3  Johns.  Ch.  344.  When  the 
owner  of  a  mortgage  forecloses  under  the  statute  and  this 
power  of  sale,  the  mortgagor  is  not  made  a  party,  as  in  case 
of  foreclosure  in  chancery,  and  in  this  case  it  does  not  appear 
that  he  knew  of  the  assignment  before,  if  he  did  on  the  day 
of  sale.  The  person  so  foreclosing  must  see  to  it  that  he  in 
all  material  matters  keeps  within  the  powers  given  to  him,  for 
there  are  no  legal  presumptions  or  intendments  raised  by  the 
law  to  support  his  proceedings,  as  there  might  be  if  the  sale 
was  made  pursuant  to  a  decree  and  order  of  a  court  of  chancery. 

It  is  urged  by  defendant's  counsel,  that  it  was  competent  to 
advertise  the  sale  in  the  name  of  the  mortgagee,  though  he  had 
parted  with  his  interest,  because  the  power  expressly  author- 
izes the  mortgagee,  as  well  as  his  executors,  administrators 
and  assigns,  to  sell. 

The  power  to  sell  was  of  necessity  given  to  the  mortgagee, 
but  only  because  he  had  an  interest;  and  I  can  see  no  better 
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authority  for  his  interfering,  or  for  his  name  being  used  in 
this  case,  then  there  would  be  in  an  executor  advertising  a 
mortgage  sale  in  the  name  of  a  deceased  mortgagee.  The  no- 
tice might  be  seen,  and  the  public  and  the  mortgagor  would 
be  advised  of  the  proceeding  in  the  one  case  as  well  as  in  the 
o.ther.  I  do  not  understand  that  it  is  a  mere  matter  of  form, 
OS  is  suggested  by  Justice  Sutherland,  in  the  case  of  Wilsan 
V,  Troup.  It  is  a  question  of  power,  and  was  designed  to  be 
confided  and  confined  to  the  person  who,  at  the  time  of  fore- 
closure, owned  the  mortgage,  otherwise  the  legal  positions 
which  we  have  established  would  have  no  force.  (See  Justice 
Woodworth's  opinion  in  the  same  case.)  An  advertisment  in 
the  name  of  the  mortgagee  in  this  case  can  have  no  greater  force 
or  effect  than  if  it  had  been  made  in  the  name  of  a  third  per- 
son, a  stranger  to  all  the  parties  in  interest,  which  would  be 
none  at  all.  If  the  advertisement  may  be  made  in  the  name 
of  the  mortgagee,  it  can  only  be  on  the  ground  of  his  having 
some  power;  and  yet  how  can  the  power  be  divided  or  sepa- 
rated from  the  interest  in  the  land?  If  it  can  be,  what  is  to 
prevent  a  mortgagee,  after  he  has  assigned  all  his  interest, 
from  selling  after  the  mortgage  is  forfeited  or  dae,  without 
any  regard  to  the  wishes  of  the  assignee?  Where  is  the  re- 
striction? 
[342*]  *  *It  is  urged  that  the  notice  of  sale  is  not  required 
by  the  statute  to  be  signed  by  any  one,  but  no  concep- 
tion can  be  formed  of  a  legel  notice  which  does  not  disclose  on 
its  face  that  it  emanates  from  some  person  or  court  claiming 
to  have  the  power  to  act  in  the  manner  indicated  by  the  no- 
tice. It  is  this  that  gives  to  it  its  force,  that  makes  it  a  no- 
tice. The  statute  does  not  prescribe  the  form  of  the  notice. 
It  declares  that  a  notice  shall  be  given,  in  which  certain  mat- 
ters shall  be  specified,  it  does  not  regulate  its  form  in  other 
respects. 

The  mere  act  of  continuing  the  advertisement  in  the  name 

f»f  the  mortgagee,  by  the  assignee  after  he  acquired  the  whole 

interest  in  the  mortgage,  gave  it  no  force  —  he  was  no  party 

to  the  notice.     But  let  us  suppose  that  the  advertisement 
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could  be  made  in  the  name  of  the  mortgagee,  how  then  does 
the  case  stand?  What  evidence  have  we  that  the  assignee, 
the  grantor  of  defendant,  purchased  the  equity  of  redemption 
at  the  mortgage  sale?  Defendant  produces  in  evidence  affida- 
vits of  publication,  and  affixing  notice  of  sale  and  of  the 
circumstances  of  such  sale,  and  insists  that  the  assignee  being 
the  owner  of  the  mortgage,  no  further  act  or  deed  was  neces- 
sary to  perfect  the  foreclosure  and  vest  the  equity  of  redemp- 
tion in  him.  Admitting  that  the  19th  section  of  the  act  in- 
cludes assignees  as  well  as  mortgagees,  does  he  bring  himself 
within  the  provisions  of  the  section?  This  section  authorizes 
the  mortgagee  to  "  purchase  at  any  mortgage  sale  made  in  virtue 
of  a  power  of  sale  contained  in  the  mortgage,"  and  it  (declares, 
that  ^'  his  title  shall  not,  on  that  account,  be  impeached  or  de- 
feated at  law  or  in  equity;  provided,  the  sale  was  in  every 
other  respect  conducted  in  good  faith;"  and  it  further  de- 
clares, '^  that  the  affidavits  of  publication  and  affixing  notice 
of  sale  and  the  circumstances  of  such  sale,  shall  be  evidence 
of  the  sale  and  of  the  foreclosure  of  the  equity  of  redemption, 
without  any  conveyance  or  certificate  from  the  officer,  in  the 
same  manner  and  with  like  effect  as  if  such  conveyance  had 
been  made."  This  section  was  doubtless  intended  to  obviate 
the  sound  and  established  rule  of  equitable  policy  which  dis- 
qualifies a  trustee  from  becoming  a  purchaser  of  the  trust  estate 
without  leave  from  chancery;  and  the  reason  of  the  rule  is,  to 
bar  the  more  effectually  every  avenue  to  fraud.  It  was  also 
designed  to  obviate  the  further  difficulty  presented  by  the  fact 
that  he  could  not  deed  to  himself,  and  thus  pass  the  title  to  the 
equity  of  redemption.  But  the  owner  of  the  mort- 
gage did  not  sell.  *The  mortgagee  advertised  the  sale,  [343*] 
and  the  sale  purports  to  have  been  made  on  the  au- 
thority of  his  advertisement.  If  the  assignee  had  advertised, 
sold  and  purchased,  then  he  might,  perhaps,  have  purchased 
without  a  deed.  In  this  case,  and  upon  the  assumption  that 
the  mortgagee  might  sell,  a  deed  was  necessary.  None  is 
shown  and  none  was  ever  executed. 

This,  then,  is  the  position  of  the  defendant  before  this  court 
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in  reference  to  the  equity  of  redemption.  The  advertisement 
of  sale  was  not  made  pursuant  to  the  power  given,  and  if  it 
was,  the  grantor  of  the  defendant  obtained  no  deed,  no  title, 
and  consequently  we  must  regard  the  equity  of  redemption  as 
being  in  the  plaintiff. 

From  the  case  made,  it  appears  that  after  the  execution  of 
the  mortgage  and  before  the  advertisement  of  sale,  the  defend- 
ant received  from  the  plaintiff  a  lease  of  the  mortgaged  prem- 
ises; that  he  entered  into  possession  of  the  mortgaged  prem- 
ises under  and  by  virtue  of  the  lease,  which  was  executed  by 
both  parties;  and  the  plaintiff  claims  that  the  defendant  is 
estopped  from  questioning  his  right  to  recover  the  possession 
of  the  land.  The  defendant  bases  his  right  to  the  possession 
of  the  land,  first,  as  we  have  seen,  upon  the  foreclosure  and  a 
conveyance  from  the  purchaser  at  the  mortgage  sale.  Sec- 
ondly, if  his  title  under  the  foreclosure  is  not  valid,  he  insists 
that  the  deed  from  the  assignee  of  the  mortgagee,  though  in- 
sufficient to  convey  the  equity  of  redemption,  carries  the 
interest  in  the  mortgage,  and  he  occupies  the  position  of  a 
mortgagee  in  possession  before  foreclosure.  The  case  of 
Jackson  'o.  Bowen^  7  Cow.  20,  is  an  authority  in  point 

Postal  Jr.,  by  his  deed  to  the  defendant,  conveyed  all  his 
right,  title  and  interest  in  and  to  the  mortgaged  premises — 
he  had  no  remaining  interest  —  his  lien  on  the  land  by  virtue 
of  the  mortgage  passed  to  the  defendant,  and  he  thereby 
acquired  the  right  of  an  assignee.  The  intention  was  to  pass  a 
greater  interest.  If  that  failed,  it  is  no  objection  to  the  oper- 
ation of  the  instrument  as  an  assignment.  Valeat  qtuirUum 
valere  potest.  The  mortgagor  being  considered  only  tenant 
at  will  to  the  mortgagee,  the  latter  may  assign  the  mortgage 
without  making  an  entry.  8  Mass.  559.  And  when  the 
mortgage  is  assigned,  either  by  indorsement  or  a  separate  in- 
strument, the  assignee  is  put  in  the  place  of  the  mortgagee  to 
every  purpose.  The  sssignee  might  have  maintained  eject- 
ment on  the  mortgage  deed  and  the  assignment  to  him, 
[344*]  *against  the  mortgagor  or  his  lessee.  Walker,  170. 
The  defendant  might  have  attorned  to  and  taken  a 
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lease  from  George  Postal  Jr.,  20  Johns.  51;  17  Eng.  0.  L. 
358;  4  Kent's  Com.  174;  Powell  on  Mortgages,  156. 

But  the  law  does  not  compel  the  tenant  to  resist  the  rights 
of  the  mortgage  —  he  may  yield  to  them,  and  he  has  the  right 
to  show  that  the  landlord's  title  has  terminated.  He  could 
not  dispute  the  right  of  his  landlord  to  make  the  lease  to  him, 
but  he  is  allowed,  notwithstanding,  to  prove  the  nature  of  such 
title  and  to  show,  though  originally  a  valid  one,  it  expired  be- 
fore  the  commencement  of  the  action,  and  that  the  land  then 
belonged  to  another:  for  such  a  defense  is  not  inconsistent 
with  the  terms  of  the  original  possession.  Jackson  v,  Davis, 
6  Cow.  135 ;  Adams  on  Eject  276.  He  does  not  dispute  the 
landlord's  title  — he  confesses  and  avoids  it  by  matter  ex  post 
facto.  Hopcraft  v.  Keys,  9  Bing.  613;  2  Smith's  Leading 
Cases,  509,  510.  He  shows  that  by  consent  of  his  landlord  his 
title  has  passed  to  another,  or  rather  that  as  an  incident  to  the 
mortgage  he,  as  assignee  of  the  mortgagee,  had  a  right  to 
enter,  and  being  in  possession,  though  in  the  first  place  under 
a  lease,  he  has  the  right  to  retain  possession  as  purchaser  of 
an  interest  it  was  competent  for  him  to  purchase,  and  the  sale 
of  which  the  landlord  himself  had  authorized. 

Certified  accordingly. 


Calender  vs.  Oloott. 


Under  R  S.  1838,  a  deputy  connty  clerk  need  not  sign  a  writ  in  the  name 
of  the  clerk.  Where  it  was  signed,  "  W.  M.,  deputy  clerk,  and  in  the 
absence  of  the  clerk,*'  held  sufficient 

Note.  —  Deputy  county  treasurer  in  absence  of  treasurer  may  swear 
collector  of  taxes  on  delinquent  lands,  Maloney  v,  Mahar,  ante.  26; 
same  case,  2  Doug.  432 ;  oath,  administered  by  **  deputy  register "  valid* 
see  Torrans  ©.  Hicks,  32  Mich.  307.  Bond  in  replevin  taken  by  deputy 
sheriflT  in  his  own  name  complies  with  statute,  Wheeler  o.  Wilkins,  19  id. 
78 ;  deputy  sheriff  under  Comp.  L.  §  568  may  levy  any  process  directed 
to  a  constable,  Foster  v.  Wiley,  27  id.  244;  deputy  sheriflT  may  make  return 
to  writ  in  his  own  name,  Wheeler  9.  Wilkins,  19  id.  78. 

—  In  Illinois,  the  deputy  sheriff  is  an  independent  officer  and  not  merely 
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The  under  sheriff  ipay  act  in  his  own  name,  and  need  not  sign  a  retain  to 
a  writ  served  by  him  in  the  name  of  the  sheriff.  R.  S.  1888.  Were  it 
otherwise,  when  the  writ  appears  from  the  return  to  have  been  served 
by  a  proper  officer,  the  return  is  amendable,  and  a  judgment  will  not  be 
reversed  by  reason  of  the  defect 

[345*]     *  Error  to  Calhoun  Circuit  Court. 
H.  K.  Clarke,  for  plaintiff  in  error. 
Pratt,  for  defendant  in  error. 

By  the  Court,  Miljss,  J.    The  errors  assigned  are: 

1.  That  the  summons  by  which  the  suit  was  commenced, 
was  not  signed  by  the  clerk  as  required  by  the  statute,  R  S. 
1838,,p.  417,  sec.  1 ;  and, 

2.  That  the  return  of  service  upon  the  writ  was  not  made 
by  the  sheriff. 

The  signature  to  the  writ  is  in  these  words:  "  Walter  Mar- 
tin, deputy  clerk,  and  in  the  absence  of  the^clerk." 

There  was  no  appearance  by  the  defendant  in  the  circuit 
court,  and  it  is  now  insisted  that  the  process  and  the  return 
are  both  void,  and  therefore,  that  that  court  proceeded  without 
having  acquired  jurisdiction  of  the  defendant. 

The  statute  in  force  when  this  writ  issued  declares  that  the 
county  clerk  shall  appoint  a  deputy,  and  in  the  absence  of  the 
clerk  from  the  clerk's  office,  or  from  the  court,  the  deputy  may, 
in  all  things,  and  with  the  like  effect,  perform  all  the  duties 
of  such  clerk.     R  S.  1838,  p.  45,  sec.  39. 

the  representative  of  the  sheriff — he  may  proceed  to  sell  property  on  his 
hands  on  execution  after  sheriff^s  death,  McClusky  v.  Neeley,  8  Gilm.  578; 
or  to  act  after  sheriff  has  absconded,  Ballance  «.  Loomis,  23  111.  83;  Tim- 
merman  V.  Phelps,  27  id.  496.  Power  of  sheriff  to  appoint  deputies  last 
common  law  and  exists  unless  abridged  by  statute,  Dungan  «.  Hall,  64  id. 
254.  Unimportant  whether  sheriff^s  name  appears  above  or  below  that  of 
deputy  in  return  of  service,  Zepp  v.  Hager,  70  id.  223.  Return  of  depatf  is 
amendable  so  as  to  show  service  by  copy  as  well  as  by  reading,  Noleman 
«.  Weile,  73  id.  502. 

—  Official  act  of  deputy  is  the  act  of  the  sheriff,  but  sheriff  is  not  neces. 
sarily  chargeable  with  possession  or  knowledge  of  what  comes  only  into 
possession  and  knowledge  of  deputy,  Russell  o.  Lawton,  14  Wis.  203.    Ba- 
Ifttious  of  sheriff  to  deputy,  Sprague  «.  Brown,  40  id.  612. 
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It  is  only  upon  the  happening  of  a  certain  contingency,  tho 
absence  of  the  clerk,  that  the  deputy  has  power  to  act;  and 
then,  as  the  principal  is  by  such  absence  incapable  of  acting, 
his  place  is  supplied  by  his  deputy,  with  full  power  to  perform 
all  the  duties  of  the  office.  He  is  clerk  for  the  time  being, 
and  his  acts  are  not  so  much  those  of  the  clerk  as  his  own  acts, 
and  hence  the  express  provision  of  the  statute  that  the  clerk 
shall  be  answerable  for  the  act  of  his  deputy.. 

A  distinction  has  been  taken  .between  doing  an  act  by  an 
agent  and  doing  it  by  a  deputy,  whom  the  law  deems  such. 
An  agent  can  only  bind  his  principal  when  he  does  the  act  in 
the  name  of  his  principal;  but  it  is  said  a  deputy  may  do  an 
act  and  sign  his  own  name,  and  it  binds  his  principal.  The 
reason  assigned  for  this  distinction  is,  that  in  law  the  deputy 
has  the  whole  power  of  his  principal.  Story  on  Agency,  p. 
176,  n.  1. 

This  principle  would  seem  to  apply  well  to  this  case, 
where  the  whole  *power  of  the  clerk  is  for  the  time  [346*] 
being  vested  in  the  deputy.     That  the  contingency 
contemplated  by  the  statute  had  happened,  appears  from  the 
signature  to  the  writ. 

As  to  the  return  of  the  writ,  Simonds  v.  Catliuj  2  Oaines, 

61,  has  been  referred  to  by  counsel  for  the  plaintiff  in  error. 

In  that  case,  the  doctrine  applicable  to  principal  and  agent 

before  referred  to  is  expressly  laid  down.     The  question  there 

was,  whether  a  return  made  by  an  under  sheriff  in  his  own 

name,  upon  a  writ  oi  fieri  faw/zs^  of  a  sale  of  the  premises  in 

question  by  the  sheriff  in  his  life  time,  and  who  died  before 

the  return  was  made,  was  an  act  of  the  sheriff  of  which  the 

court  would  take  notice.     The  statute  declared,  "  that  in  case 

of  the  death  of  the  sheriff  of  any  county,  the  under  sheriff  of 

the  same  county  shall,  in  all  things,  execute  the  office  of  sheriff 

of  the  same  county  in  the  name  of  the  deceased  Bheriff^^  etc. 

Laws  of  New  York,  ed.  of  1807,  vol.  1,  p.  206,  sec.  5.     The 

court  very  properly  determined  that  this  was  not,  in  pursuance 

of  the  statute,  a  return  in  the  name  of  the  sheriff. 

At  common  law,  the  sheriff  is  only  recognized ;  his  under 
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officers  are  not  known  as  responsible  to  the  party  whose  pro- 
cess is  placed  in  the  hands  of  the  sheriff  for  execution. 

The  under  sheriff  must  act  in  the  name  of  the  high  sheriff, 
because  the  writs  are  directed  to  the  high  sheriff,  and  for  this 
particular  reason.     Parker  v.  Kett^  1  Salk.  96. 

I  fully  recognize  the  objection  made  by  the  counsel  for  the 
plaintiff,  that  it  is  by  means  of  the  service  and  return  of  this 
writ,  that  the  circuit  court  is  to  acquire  jurisdiction  of  the  de- 
fendant's person;  but  this  is  not  like  the  case  of  the  deputy 
clerk,  who  is  only  authorized  to  act  in  a  certain  particular  in- 
stance, to  wit,  in  the  absence  of  the  clerk  —  the  under  sheriff 
is  expressly  authorized  by  statute  to  execute  all  writs  issued 
by  lawful  authority. 

The  language  of  the  statute  is,  that  "  the  sheriff  and  each  of 
liis  deputies  shall  serve  or  execute,  according  to  law,  all  writs, 
precepts  and  orders  issued  or  made  by  lawful  authority,  and 
to  him  or  them  directed."     R.  S.  1838,  p.  46,  sec.  47. 

This  would  seem  to  recognize  the  right  of  the  under  sheriff, 
who  is  by  law  made  a  general  deputy,  to  act  in  his  own  name. 
But  if  his  act  is  the  act  of  the  sheriff,  and  should  so  appear  in 
his  return,  the  power  to  perform  the  service  being  conceded, 

the  only  question  is  as  to  the  form  of  the  return. 
'347*]  *  If  we  are  correct  in  this  view,  therefore,  and  if  the 
return  is  defective  for  the  reason  stated,  then  the  only 
remaining  inquiry  is,  whether  this  defect  renders  the  proceed- 
ing void,  or  whether  it  is  amendable;  the  statute  having  de- 
clared, "  that  no  judgment  shall  be  reversed  for  any  defect  or 
imperfection  in  matter  of  form,  which  might  by  law  have  been 
amended."    R.  S.  1838,  p.  462,  sec.  22. 

As  a  general  rule,  in  all  cases  where  the  defect  or  mistake 
is  owing  to  the  default  of  any  clerk  or  officer  of  the  court,  an 
amendment  will  be  allowed.  Gr.  Pr.  664;  1  Petersd.  Abr. 
571,  572. 

The  summons  was  served  by  the  proper  officer;  this  appears 

from  the  return;  and  the  omission  is,  to  add  the  name  of  the 

sheriff  in  the  signature  to  the  return.    This  would  have  been 

permitted  on  motion  in  the  court  below.    It  is  a  mere  formal- 

424 


JAIOJAEY  TEEM,  1849.  347 


Colender  vs.  Oloott 


1 


ity,  which  can  be  supplied  at  any  time.  The  substantial  thing 
to  confer  jurisdiction  upon  the  court  over  the  person  of  the 
defendant,  to  wit,  the  service  of  the  summons,  in  the  manner 
indicated  in  the  statute,  has  been  done. 

There  appearing  then,  to  be  no  error,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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AT  PONTIAC. 
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PBB8XXT: 

HoH.  CHABLES  W.  WHIPPLE, 
ChUf  Justice. 

Hov.  WARNEB  WINQ,  Hon.  6EOROE  MILES, 

HoH.  8ANF0RD  M.  QBBEN,  Hon.  EDWABD  HUin)T. 

JtUtiCM. 


Bbigham  et  al.  vs.  Gubnet. 


Where  the  charge  of  the  court  to  the  jury,  whether  right  or  wrong,  is  in 
favor  of  the  party  excepting,  it  will  not  be  reviewed,  on  error.' 

Note. — *  On  writ  of  error,  only  errors  adverse  to  plaintiff  in  error  are 
corrected,  Berry  v.  Lowe,  10  Mich.  9;  People  v.  Scott,  6  id.  287;  Richards 
V.  Tozer,  27  id.  451;  Davis  o.  Bush,  25  id.  482;  will  not  review  charge  in 
favor  of  party  excepting,  Comstock  v.  Smith,  20  id.  838;  nor  an  error 
which  could  not  affect  the  verdict,  Clark  v,  Moore,  8  id.  55 ;  Gummings  v. 
Stone,  18  id.  70;  Sinclair  v.  Murphjp,  14  id.  892;  Rheehan  v.  Dalrymple,  19 
id.  239;  Sleight  v.  Henning,  12  id.  871;  Hickey  v.  Baird,  9  id.  82;  so  as  to 
admission  of  evidence  from  which  no  injury  could  result  to  plaintiff  in 
errror,  M.  M.  Co.  v.  K.  M.  Co.,  11  id.  186;  Rose  «.  Lewis,  10  id.  488;  Hill 
f>.  Robinson,  28  id.  24;  Wright  v,  Wilson,  17  id.  192;  Final  v.  Backus,  18 
id.  218;  and  as  to  instructions,  if  those  adverse  to  plaintiff  in  error  were 
all  correct,  Niagara  F.  Ins.  Co.  v,  DeGraff,  12  id.  124;  nor  for  errors  ad- 
verse to  the  party  who  won  the  verdict,  Clark  t.  McGraw,  14  id.  189 ;  party 
on  whose  motion  error  was  committed  should  show  that  complaining  party 
was  not  prejudiced,  Campau  v.  Traub,  27  id.  215;  error  in  excluding  evi. 
dence  on  cross-examination  is  cured  by  allowing  same  party  to  examine 
same  witnesses  fully  in  its  own  behalf,  Burden  v.  People,  26  id.  162 ;  so  if 
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A  promissory  note  payable  to  bearer,  or  indorsed  in  blank,  may  be  sued 
in  the  name  of  an  agent  who  holds  it  for  collection.* 

Ereob  to  Oakland  Circuit  Court. 
T,  J.  Drake^  for  plaintiff  in  error. 
WisneTy  for  defendant  in  error. 

By  the  Courts  Wino,  J.     This  is  an  action  of  assumpsit, 
brought  by  Gurney,  before  a  justice  of  the  peace,  upon  a 

one  objects  to  incompetent  evidence,  is  overruled  and  afterwards  proves 
the  same  himself,  Kost  v.  Bender,  25  id.  515. 

—  Party  cannot  assign  for  error  that  which  errs  in  his  own  favor  except 
under  peculiar  circumstances,  Bailey'D.  Campbell,  1  Scam.  47 ;  Kitohell  i. 
Bratton,  id.  800;  the  erroneous  decisions  must  prejudice  the  rights  of  the 
party  assigning  it  for  error,  Ahrenz  v.  Reihle,  1  Scam.  340;  Schencker 
V.  Risley,  3  id.  483;  Thorn  «j.  Watson,  5  Gilm.  26;  Kennedy  «.  Kennedy, 
66  111.  190;  Havighorst  «.  Lindberg,  67  id.  463;  Smith  v.  Hickman,  08  id. 
314 ;  Zepp  v.  Hager,  70  id.  223 ;  adult  defendants  can  not  assign  errors 
which  affect  only  infant  defendants,  Tibbs  v.  Allen,  27  id.  119 ;  Rboads  t. 
Rhoads,  43  id.  239;  and  nice  versa,  Douglass  v.  Souter,  52  111.  104;  but  a 
party  may  prosecute  error  to  reverse  a  judgment  in  his  own  favor,  Thayer 
V.  Finlay,  36  id.  262;  but  cannot  allege  errors  relating  to  parties  not  before 
the  court,  Cromine  v.  Thorp,  42  id.  120;  nor  as  to  co-defendants  who  fall 
to  appear  below  or  to  join  in  the  appeal.  Van  Pelt  v.  Dnnford,  58  id.  145; 
Van  Valkenburg c.  Trustees  of  Schools,  66  id.  103;  Havighorst  ©.Lind- 
berg, 67  id.  463;  if  plaintiff  in  error  could  not  have  recovered  under  prop- 
er instructions,  the  error  will  not  reverse,  Strohm  e.  Hayes,  70  id.  41. 

—  'Production  of  the  note  by  plaintiff  is  sufficient  to  establish  his  right 
to  sue ;  he  need  not  be  the  beneficial  owner,  Hovey  v.  Sebring,  24  Mich,  233; 
title  is  in  the  holder,  Breese,  288,  289;  1  Scam.  291;  but  he  may  be  re- 
quired  to  explain,  2  Gilm.  640;  2  Scam.  809;  possession,  evidence  of  own- 
ership, 65  III.,  310;  77  id.  143;  if  it  appears  that  plaintiff  is  not  the  legal 
holder  of  the  note,  he  can  not  recover  thereon,  Lockridge  o.  Nuckolls,  S5 
id.  178. 

—  An  agent  to  whom  a  bill  is  indorsed  for  collection  may  bring  a  snit 
thereon  in  his  own  name,  Orr  v.  Lacey,  4  McLean,  243;  where  a  note  was 
drawn  payable  to  A.,  his  agent  or  attorney,  held,  that  until  negotiated,  A, 
alone,  could  sue,  Templin  v.  Krahn,  3  Ind.  373 ;  matters  not  in  whose  name 
an  action  on  a  note  payable  to  A.  B.,  or  bearer,  is  brought,  Hotchkiss  f. 
Thompson,  1  Morris  (Iowa),  156;  owner  of  a  note  may  sue  thereon  in  name 
of  a  third  person  with  his  consent.  Patten  v.  Moses,  49  Me.  255.  The  doctrine 
that  an  indorser  for  collection  may  sue  does  not  conflict  with  the  doctrine 
of,  Sutherland  v.  First  National  Bank  of  Ypsilanti,31  Mich.  230;  that  as 
between  banker  and  owner  of  note,  indorsement  passes  no  title. 
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promissory  note,  bearing  date  February  17,  1844,  made  paya- 
ble to  William  C.  Brownell  or  bearer,  for  $65,  with  use,  for 
value  received,  on  or  before  the  first  day  of  January  next. 
The  suit  was  commenced  on  the  30th  June,  1846.  The  decla- 
ration was  in  the  common  form,  in  which  the  plaintiff  as  bear- 
er of  the  note  alleges  the  note  was  transferred  to  him. 

The  defendants  plead  the  general  issue,  and  gave  notice 
that  the  note  was  obtained  by  fraud  and  deception,  and 
further,  that  the  note  is  not  *the  property  of  the  plain-  [350*] 
tiff,  and  was  never  transferred  or  assigned  to  plaintiff. 
The  justice  rendered  judgment  for  the  defendants.  From  this 
judgment  plaintiff  appealed  to  the  circuit  court  of  Oakland 
county.  In  the  circuit  court  the  plaintiff  recovered  judgment. 
On  the  trial,  exceptions  were  taken  to  the  ruling  of  the  court 
in  admitting  and  rejecting  evidence,  and  also  to  the  charge  of 
the  court;  and  the  cause  comes  before  this  court  on  writ  of 
error  and  bill  of  exceptions. 

At  the  trial,  defendants  offered  evidence  tending  to  prove 
that  before  the  plaintiff  became  the  owner  of  the  note  upon 
which  the  action  is  founded,  he  was  fully  informed  of  the  facts 
and  circumstances  which  constitute  th*e  defense,  and  of  the 
fraud  and  misrepresentations  of  the  person  to  whom  the  note 
was  given.  The  defendants  also  proved  that,  at  the  time  the 
note  became  due,  it  belonged  to  the  plaintiff's  brother  in  New 
York,  by  the  admission  of  the  plaintiff.  The  defendants  also 
proved  that  the  note  was  obtained  under  an  express  warranty 
of  the  soundness  of  a  horse  for  which  it  was  given. 

The  court  charged  the  jury  that,  "  if  the  plaintiff  was  a 
mere  nominal  owner,  and  that  at  the  time  the  note  became 
due  it  belonged  to  his  brother,  and  his  brother  had  notice  of 
the  defense,  the  defendants  could  avail  themselves  of  it,  and 
there  being  no  proof  that  the  brother  of  the  plaintiff  had  sold 
the  note,  the  jury  might  infer  that  he  still  owned  it."  To 
this  charge  the  defendants  excepted. 

We  do  not  see  any  neceserity  for  reviewing  this  portion  of 
the  charge,  since,  whether  right  or  wrong,  it  supported  the 
ground  taken  by  defendants. 
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The  defendants  then  desired  the  court  to  charge  the  jury, 
'*  that  if  the  plaintiff  was  not  the  owner  of  the  note  at  the  time 
of  bringing  the  action,  then  the  plaintiff  tjould  not  recover; 
and  the* court  refused  so  to  charge,  but  did  charge,  that  al- 
though the  plaintiff's  brother  might  own  the  note,  yet  if  it 
was  sent  to  the  plaintiff  for  collection,  he  might  bring  a  suit 
in  his  own  name;  in  such  case,  however,  the  same  defense 
might  be  made  as  if  the  real  owner  had  brought  suit  in  his 
own  name  ;"  to  which  charge  defendants  excepted. 

It  is  true,  as  a  general  proposition,  that  the  bearer  of  a  note 
payable  to  A.  B.,  or  bearer,  may  bring  suit  upon  it,  and  the 
law  presumes  him  to  be  the  owner  of  the  note,  without  far- 
ther proof  of  ownership.  But  if  it  is  clearly  proved  that 
plaintiff  does  not  own  the  note,  or  if  it  is  proved  he  found  it 

or  stole  it,  he  cannot  recover. 
[351*]  *In  this  case,  the  charge  sought  from  the  judge  was 
not  applicable  to  the  case  before  tlie  jury;  the  proof 
was,  that  plaintiff's  brother  owned  the  note  at  the  time  it  fell 
due,  which  was  eighteen  months  previous  to  the  commence- 
ment of  the  suit.  This  could  scarcely  tend  to  prove  that 
plaintiff  did  not  own  £he  note  at  the  time  suit  was  commenced, 
for  he  might  have  purchased  it  afterwards.  Indeed,  we  think 
the  legal  presumption  was,  that  he  had  purchased  it.  The 
proof  that  plain tiff^s  brother  owned  it,  when  it  fell  due,  woul3 
be  but  little  more  than  to  prove  he  owned  it  at  the  time  it  was 
made.  If,  in  behalf  of  a  bearer,  the  law  will  presume  his 
ownership  of  a  note  in  his  possession,  this  presumption  will 
arise  as  well  and  as  strongly  in  reference  to  a  note,  with  the 
possession  of  which  the  payee  has  parted  after  it  is  due,  as 
after  it  is  made;  and,  unless  it  be  shown  that  plaintiff  did  not 
own  it,  and  had  no  legal  right  to  control  it,  to  receive  payment 
when  suit  was  brought,  the  law  will  presume  him  (being  the 
bearer)  to  be  the  owner.  In  this  case,  then,  the  proof  did  not 
present  a  case  for  the  application  of  the  doctrine  which  the 
defendants  desired  to  have  applied  to  it.  In  behalf  of  a  bearer 
of  a  note  payable  to  bearer,  and  in  the  case  of  a  blank  indorse- 
ment, suits  have  been  sustained  in  the  name  of  the  bearer, 
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though  it  was  proved  that  he  only  held  it  for  the  purpose  of 
collection,  without  any  actual  interest  in  it.  15  Wend.  640;  7 
Cow.  174.  As  the  case  is  presented,  the  plaintiff  may  be  pre- 
sumed to  be  either  owner  or  agent  to  collect;  and  in  either  case 
the  charge  would  not  apply.  It  does  not  exclude  the  idea  that 
plaintiff  would  fail  if  he  was  wrongfully  in  possession  of  the 
note. 

The  substantial  rights  of  the  defendants  were  in  no  wise 
prejudiced  by  the  ruling  of  the  court  in  this  case,  and  they 
were  permitted  to,  make  all  kinds  of  defense  without  objection, 
precisely  as  if  suit  had  been  brought  in  the  name  of  the  payee 
of  the  note. 

We  think  there  was  no  error. 

Judgment  affirmed. 


*Barber  vs.  Tatlob.  [352*] 

Where  the  plaintiff  in  a  Justice's  court  exhibits  a  promissory  note  indorsed 
by  defendant,  and  states  that  he  declares  against  defendant  as  indorser, 
without  making  any  averment  or  statement  as  to  the  presentation  of 
the  note  for  payment,  and  notice  of  nonpayment  to  defendant,  the  de- 
claration is  bad  in  substance,  and  the  judgment  "will  be  reversed. 

Ebrob  to  Oakland  Circuit  Court. 

StevenSj  for  plaintiff  in  error. 

M.  L.  Drake^  for  defendant  in  error. 

By  the  Courts  Miles,  J.     This  case  originated  in  a  justice's 

Note.  —  In  Justices'  courts  as  in  other  courts,  the  declaration  must  show, 
that  the  plaintiff  has  a  good  cause  of  action,  and  on  the  trial,  proof  must  be 
confined  to  the  cause  of  action  set  up  in  the  declaration,  Maynard  v.  Tid- 
ball,  2  Wis.  84 ;  vide  Botkin  «.  Earl,  6  id.  393 ;  as  against  the  maker  it  is  suffi- 
cient in  declaring  on  the  note  to  file  the  note,  8  Wis.  786;  16  id.  658;  vide 
68  111.  250;  where  execution  of  note  denied,  see  Zuel  v.  Bowen,  78  id.  284. 
In  Indiana,  where  a  written  contract  is  filed  as  the  cause  of  action,  in 
Justice's  court,  the  failure  to  aver  extraneous  facts,  connected  with  the  con- 
tract  and  necessary  to  be  proved  on  the  trinl  to  sustain  the  action,  is  not  a 
fatal  objection,  if  enough  is  stated  to  bar  another  suit  for  the  same  demand, 
Cook  V.  Hedges,  6  Blackf.  184. 
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court,  where  the  plaintijQF  below  declared  against  the  defendant 
below  as  indorser  of  a  promissory  note,  and  exhibited  the  note. 
The  defendant  did  not  appear,  the  plaintiff  had  judgment,  and 
the  defendant  appealed. 

The  defendant's  default  for  want  of  a  plea  having  been  en- 
tered in  the  circuit  court,  the  plaintiff  assessed  his  damages 
and  had  judgment. 

The  case  seems  to  have  been  disposed  of  in  the  circuit  upon 
the  pleadings  in  the  justice's  court;  for,  although  a  plea  of  the 
general  issue  is  set  forth  on  the  record  in  the  circuit,  still,  it 
appears  not  to  have  been  allowed,  as  the  defendant  made  an 
ineffectual  effort  to  set  aside  the  default. 

A  question  is  now  made  upon  the  insuflSciency  of  the  declar- 
ation in  matter  of  substance,  and  the  only  error  assigned  is, 
that  it  was  defective  in  this  respect. 

In  determining  this  question,  we  may,  perhaps,  with  pro- 
priety, at  once  resort  to  the  rule  so  well  established  in  New 
Tor'k  and  elsewhere,  and  which  it  is  insisted  should  govern 
this  court  in  reviewing  the  proceedings  in  a  justice's  court, 
which  seems  to  be  substantially  this,  that  every  reasonable  in- 
tendment should  be  made  in  favor  of  the  judgment  below. 
Whenever  the  court  can  possibly  intend  from  the  record  that 
the  merits  were  fairly  tried,  they  will  not  test  by  technical 
rules  the  Jbrmality  of  the  pleadings.  3  Caines,  174.  Tech- 
nical nicety  or  legal  precision  is  not  required.  Id.  153.  So 
far  as  respects  regularity  and  form,  the  rule  is  liberal.    1 

id.  594. 
[353*]       *The  rule  might  be  stated  thus:  whenever  the  decla- 
ration contains  a  substantial  statement  of  a  cause  of 
action,  it  shall  be  held  sufficient.     Substance  is  required,  not 
form. 

The  undertaking  of  an  indorser  is  conditional,  dependent 
upon  nonpayment  by  the  maker  upon  demand  made  at  a 
proper  day,  and  notice  of  such  default  to  the  indorser. 

In  an  action  upon  a  protnissory  note  against  the  maker,  the 

exhibition  of  the  note  in  a  justice's  court,  with  a  statement  by 

the  plaintiff  that  he  declares  upon  the  note  may  well  be  held 
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snfficient.  The  express  promise  to  pay,  and  the  breach,  both 
appear.  Bat  the  exhibition  of  a  blank  indorsement  does  not 
show  this. 

It  is  well  said  on  the  argument,  that  a  man  may  be  an  in- 
dorser  forever  without  incurring  liability.  The  plaintiff  de- 
clares against  the  defendant,  as  indorser,  is  the  language.  The 
indorser  appears;  but  beyond  that  there  is  no  averment,  either 
in  the  verbal  statement  or  in  the  writing.  These  averments 
are  necessary  to  show  a  cause  of  action.  In  this  view,  then, 
I  think  the  declaration  clearly  sufficient  in  matter  of  sub- 
stance; and  the  defendant,  never  having  appeared  and  plead, 
has  waived  nothing. 

It  appears  from  the  record  in  the  circuit  court,  that  judg- 
ment was  taken  by  default,  and  the  plaintiff's  damages  as- 
sessed. Now  we  might  well  inquire,  what  is  admitted  by  this 
default?  No  more  than  is  stated  in  the  declaration,  and  if 
that  does  not  contain  a  statement  of  a  cause  of  action,  such 
cause  is  not  admitted  bv  the  default;  and  a  mere  assessment 
of  the  amount  of  plaintiff's  damages  does  not  entitle  him  to 
•  judgment. 

It  was  said  upon  the  argument,  that  the  defendant  neglected 
to  plead  in  the  circuit  court;  that  neglect  would  entitle  the 
plaintiff  to  recover  for  the  cause  of  action  stated  in  his  decla- 
ration, and  that  the  amount  of  that  recovery  was  to  be  shown 
to  the  court.  The  plaintiff  should  then  see  that  he  has  a  good 
canse  of  action  stated  in  his  declaration,  and  if  not,  move  to 
amend. 

I  think  then,  upon  every  principle  of  law,  tbis  judgment 
ought  not  to  be  sustained.  The  defendant  had  it  all  his  own 
way  in  both  courts,  and  we  cannot  sustain  the  judgment  with- 
out a  greater  relaxation  of  the  rule  applicable  to  the  sufficiency 
of  declarations,  than  has  ever  been  permitted. 

Judgment  reversed. 
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The  Board  of  Supervisors  of  the  County  of  St.  Joseph  vs. 

COFFENBURY  et  al. 

Where,  in  an  action  of  debt  on  a  bond,  the  declaration  alleged  that  the  de- 
fendants acknowledged  themselves  to  be  held  and  firmly  bound  unto 
"  the  board  of  supervisors  of  the  county  of  St.  Joseph,"  and  by  the 
bond  produced. on  the  trial  they  were  bound  unto  **the  supervisors  pf 
the  county  of  St.  Joseph,"  the  court  held  there  was  a  variance  between 
the  bond  declared  on  and  the  one  produced,  and  that  plaintiffs  should 
have  averred  in  Iheir  declaration  that  the  bond  was  made  to  them  by 
the  name  mentioned  in  the  bond.* 

>  Declaration  on  judgment,  averred  to  have  been  rendered  in  favor  of  A. 
by  the  name  of  B.,  must  aver  that  A.  was  known  by  the  name  of  B.,  Gil- 
bert f>.  Hanaford  18  Mich.  40.  But  declaration  cannot  aver  that  bond  was 
given  to  a  township  by  the  name  of  the  People  of  the  State  of  Michigan, 
as  court  will  take  judicial  notice  that  state  and  town  are  distinct,  Towu 
of  Lagrange  v.  Chapman,  11  id.  499.  Charter  of  "The  West  River 
National  Bank  of  Jamaica,",  described  as  in  Vermont,  is  admissible  to 
prove  corporate  existence  of  party  plaintiff,  styled  "The  West  River  Na- 
tional Bank  of  Jamaica,  Vermont,"  Thatcher  «.  The  W.  R.  National  Bank, 
etc.,  19  id.  196.  See  further  as  to  variance,  Ives  v.  Kimball,  arUe^  806; 
Weeks  «.  Downing,  35  id  4;  Arnold  «.  Nye,  28  id.  286;  Stone  v^-Ctovell, 
29  id.  859. 
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A  bond  in  these  words,  **  Enow  all  men  by  those  presents,  that  I,  A.  B., 
principal,  and  C.  D.,  E.  P.  and  Q.  fl.,  safeties,  ar^  lield,"  etc.,  "for  the 
payment  of  which  sum  well  and  truly  to  be  maue,  we  bind  ourseWes, 
our  heirs,  executors  and  administrators,  ieneraUy^  firmly  by  these  prei- 
ents,"  is  a  Joint  as  well  as  several  bond.' 

A.  bond  given  by  the  treasurer  of  a  county  for  the  faithf^il  performaoce  of 
his  official  duties,  to  the  board  of  supervisors  of  the  same  county,  is  a 
good  and  valid  bond,  although  there  is  no  statute  requiring  such  a 
bond  to  be  given.* 

*  The  joint  contract  resembles  the  contract  of  suretyship,  in  that  in  both 
all  parties  are  alike  principal  debtors ;  i. «.,  all  agree  primarily  to  pay  the 
debt  at  maturity,  Wilson  v.  Campbell,  1  Scam.  49S ;  Pritchett  v.  People,  1 
Gilm  525 ;  though  whether  the  action  is  to  bo  brought  against  A.  and  B. 
jointly  or  severally  varies  with  the  form  and  date  or  dates  of  their  con- 
tracts. Suretyship  differs  f^om  a  guaranty  in  this,  that  suretyship  is  a 
primary  and  original  obligation  to  pay  the  debt,  though  confessing  that 
another  has  enjoyed  the  consideration,  while  guaranty  is  a  collateral  ob- 
dcrtaking  to  pay  the  debt,  either  if  the  debt  shall  not  be  paid  at  maturity 
by  the  principal  debtor,  or  if  it  cannot  be  collected  on  execution  against 
the  principal  debtor,  accordingly  as  it  may  be  a  guaranty  of  payment  or  a 
guaranty  of  collection,  24  Pick.  (Mass.)  252 ;  and  accordingly  a  surety  may 
be  sued  as  a  promissor  to  pay  the  debt,  while  a  guarantor  must  be  sued 
specially  on  his  contract,  8  id.«  423.  The  liability  of  a  surety  is  in 
preuenti;  that  of  a  guarantor  is  in  ^uro.  A  not«  signed  by  two  per- 
sons, one  of  whom  writes  surety  aft«r  his  name,  is  Joint  and  several,  Dart 
0.  Sherwood,  7  Wis  623;  so  if  it  appear  that  both  sign  at  same  time,  and 
with  intent  to  be  equally  bound  as  to  the  obligee,  though  principal  and 
•urety  as  to  each  other,  Lincoln  v.  Hinrey,  51  111.  485.  Sureties  on  appeal 
arc  discharged  by  statute  in  Wisconsin  by  lack  of  certain  diligence  in  pur- 
suing the  principal,  Lcarson  v,  Hamlin,  7  Wis.  96;  Gardner  «.  Van  Nors- 
trand,  1ft  id.  543.  Surety  is  discharged  by  giving  extension  to  principal, 
if  creditor  knows  that  one  is  surety,  Riley  v,  Gregg,  16  id.  666:  Brookin8«. 
Shumway,  18  id.  08.  Surety  on  school  district  treasurer's  bond  is  liable 
immediately  on  a  breach,  and  not  merely  after  Judgment  rendered  or  exe- 
cution unsatisfied  against  principal.  Joint  S.  D.  No.  1 «.  Lyford,  27  id.  506. 

*This  clause  of  the  syllabus  expresses  too  broadly  the  point  decided.  It 
cannot  truly  be  said  that  the  statute  did  not  require  *'  such  a  bond  to  be 
given.'*  The  statute  required  a  bond  to  be  given  by  the  county  treasurer 
to  the  county  commissioners,  and  the  statute  then  abolished  the  office  of 
county  commissioner,  and  transferred  the  functions  and  duties  of  the  boarJ 
of  county  commissioners  to  the  board  of  supervisors ;  and  the  first  question 
which  these  facts  raised  was,  whether  the  latter  board  succeeded  to  the 
right  of  the  former  board  to  take  the  bond  in  question.  Only  upon  the 
decision  of  this  question  in  the  negative  would  the  county  treasurer's  bond 
become  a  voluntary  bond,  or  one  which  the  statute  did  not  require  to  be 
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Case  reserved  from  St.  Joseph  Circuit  Court 
mieyy  for  plaintiffs. 
Oumey.  for  the  defendants. 

*Jiy  t/ie  Court,  Mundy,  J.      This  was  an  action  [366*] 
upon  a  treasurer's  bond,  brought  in  the  circuit  court 
of  St.  Joseph  county,  in  the  name  of  the  board  of  supervisors 

giyen.    In  The  People  v.  Thurbur,  13  111.  554,  and  again  in  Hague  «. 
Porter,  45  id.  318,  it  was  held  that  where  the  office  of  clerk  of  the  county 
commissioners'  court  was  abolished,  though  there  was  no  express  pro* 
vision  made  that  the  clerk  of  the  county  court  should  succeed  that  officer 
and  perform  the  same  duties,  yet  by  implication  and  a  fair  construction 
of  all  the  statutes  upon  the  subject,  it  was  the  intent  of  the  legislature  that 
the  one  clerk  should  succeed  the  other,  and  perform  all  the  duties  required 
by  law  of  the  clerk  of  the  county  commissioners'  court  under  the  old  or- 
ganization.   The  statute  having  provided  that  the  clerk  of  the  county 
commissioners'  court  could  appoint  a  deputy,  and  that  this  deputy  could 
certify  the  official  character  of  a  Justice  taking  an  acknowledgment,  it  was 
held  that  the  clerk  of  the  county  court  could,  under  the  same  statute,  ap- 
point  a  deputy  who  could  perform  the  like  act,  after  the  office  of  clerk  of 
the  county  commissioners*  court  was  abolished.    Such  a  view  would  neem 
to  rest  the  case  on  a  surer  foundation  than  the  extreme  view  that  a  volun- 
tary bond,  given  by  a  public  officer  without  any  statute  to  require  it,  and 
therefore  without  consideration,  would  be  valid.    In  State  v,  Bartlett,  30 
Miss.  624,  it  was  held  that  though  a  bond,  not  duly  executed  according  to 
the  statute,  might  be  valid  as  a  common  law  obligatirm,  yet  that  avolun- 
tary  bond,  ».  e.,  without  consideration,  would  be  void.    Numerous  cases 
have  arisen  in  which  it  has  been  held  that  where  the  bond  does  not  con- 
form  to  the  statute  requiring  it,  it  may  still  be  enforced  as  a  common  law 
obligation.    In  the  case  of  United  States  «.  Tingey,  5  Pet  115,  the  bond 
was  taken  from  a  purser  in  the  navy,  an  agent  or  receiver  of  moneys, 
whose  duties  were  not  defined  by  any  statute,  but  rested  upon  the  usages 
and  customs  of  the  naval  service  and  the  orders  of  naval  officers.    Both  the 
circuit  court  and  supreme  court  of  the  United  States  held  the  bond  void  as 
having  been  extorted  f^om  the  purser  in  violation  of  law,  because  there 
was  no  statute  requiring  him  to  give  a  bond  of  the  kind  required,  though 
there  was  a  statute  requiring  him  to  give  a  bond  of  a  different  kind,  and 
that  the  secretary  of  the  na\y  had  no  right  to  extort  fVom  him  a  bond 
which  the  statute  did  not  require.    We  are  at  a  loss  to  see  how  a  decision 
holding  a  voluntary  bond  (t.  «.,  one  not  required  by  law)  void  can  be  cited 
to  sustain  the  principle  that  such  a  bond  is  valid.    The  case  of  Montville 
•.  Houghton,  7  Conn.  543,  however,  sustains  the  view  taken  in  the  tekt,  as 
does  also  the  language  used  by  the  court  in  Pritchett «.  People,  1  Gilm  ,520 
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of  the  county  of  St.  Joseph.  In  setting  out  the  bond,  the 
declaration  alleged,  that  ^^  the  defendants  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto  the  hoard  of  sujpef- 
visors  of  the  county  of  St.  Joseph^ 

The  bond  is,  in  the  obligatory  part  of  it,  in  these  words: 
"  Know  all  men  by  thece  presents,  that  I,  Jacob  W.  Coffen- 
bury,  principal,  and  Alonzo  R.  Hunt,  A.  Woodworth,  Calvin 
Bronson,  etc.,  of  the  county  of  St.  Joseph  and  state  of  Michi- 
gan, are  held  and  firmly  bound  unto  the  supervisors  of  the 
county  of  St.  Joseph^  aforesaid,  in  the  penal  sum  of  ten 
thousand  dollars,  lawful  money  of  the  United  States,  for  the 
payment  of  which  sum  well  and  ti'uly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  severally, 
firmly  by  these  presents.  ^  Signed  with  our  hands,  «nd  sealed 
with  our  seals,  this  25th  day  of  December,  A.  D.  1844."  The 
reading  of  the  bond  in  evidence  was  objected  to:  1.  For  va- 
riance between  the  bond  and  declaration  —  the  declaration 
being  by  the  board  of  supervisors  of  the  county  of  St.  Joseph, 
while  the  obligation  in  the  bond  is  to  the  supervisors  of  the 
county  of  St.  Joseph.  2.  That  the  bond  is  several,  and  not 
joint.  3.  That  the  board  of  supervisors  had  no  power  to  re- 
ceive, or  sue  a  bond  from  the  county  treasurer,  and  that  the 
bond  is  a  nullity. 

The  plaintiffs  submitted  to  a  nonsuit,  with  leave  to  move  to 
set  it  aside,  and  these  questions  are  reserved  for  our  consider- 
ation. There  would  seem  to  be  a  well  founded  objection  on 
the  ground  of  variance.  The  bond  is  alleged  to  have  been 
given  to  the  plaintiffs  in  their  corporate  name,  whereas  it  was 
given  to  the  supervisors  of  the  county  of  St.  Joseph.  This, 
however  is  amendable.  The  plaintiffs  may  declare  in  their 
corporate  name,  and  aver  that  the  bond  was  made  to  them  in 
the  name  mentioned  in  it.     13  Johns.  38;  10  Mass.  367. 

The  bond,  upon  a  true  construction  of  its  language,  is,  I 
think,  joint  as  well  as  several.  Ooffenbury,  as  principal,  and  the 
others,  as  sureties,  in  the  commencement  of  the  bond,  declare 
that  they  are  held  and  firmly  bound  unto  the  supervisors  of 

the  county  of  St.  Joseph.    This  is  the  acknowledgment  of  a 
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joint  obligation;  in  the  solvendum  part  of  the  bond,  they  bind 
themselves  severally  to  pay. 

This  is  no  more  than  saying,  we  are  held  and  firmly 
bound  in  a  cer*tain  sum,  and  we  and  each  of  us  bind  [357*] 
ourselves  to  pay.  We  should  not  put  upon  the  bond 
a  construction  which  would  make  necessary  a  multiplicity  of 
suits,  unless  such  was  the  evident  intention  of  the  parties. 
And  we  cannot  suppose  that  that  they  intended  to  make  it 
necessary,  in  the  legal  enforcement  of  the  bond,  that  each 
should  be  sued  separately.  "  I  promise  to  pay,"  in  a  note 
signed  by  a  plurality  of  persons,  whether  as  principals  or  as 
principal  and  sureties,  is  treated  as  a  joint  and  several  note. 
See  Story  on  Bills,  57.  "  We  jointly  or  severally,"  is  con- 
strued to  mean,  we  jointly  and  severally.     Id. 

But  it  is  said,  that  the  supervisors  had  no  power  to  require 
or  receive  a  bond  from  the  treasurer,  and  that  it  is  a  nullity. 

Owing  to  inadvertence  in  legislation,  there  is  no  express 
direction  that  the  bond  should  have  been  given  to  the  super- 
visors of  the  county.  By  the  Revised  Statutes  of  1838,  p.  42, 
sec.  20,  the  treasurer  is  required  to  give  a  bond;  and  that  sec- 
tion was  in  force  when  the  bond  was  given.  By  the  next  sec- 
tion, he  is  directed  to  give  the  bond  to  the  county  commis- 
sioners of  the  county.  By  the  act  of  1842,  Sess.  L.  1842,  p. 
22,  the  office  of  county  commissioner  was  abolished,  and  the 
supervisor  system  adopted;  but  the  legislature,  while  they 
imposed  upon  the  board  of  supervisors  all  the  powers  and 
duties  of  the  board  of  county  commissioners,  omitted  to  make, 
in  terms,  an  alteration  in  the  law,  so  as  to  require  the  treas- 
urer to  give  his  official  bond  to  the  supervisors. 

I:.asmuch  as  the  treasurer  was  required,  before  entering 
upon  the  duties  of  his  office,  to  give  bond,  and  as  the  super- 
visors were  by  law  substituted  in  the  place  of  the  commis- 
sioners, clothed  with  all  their  powers  and  duties,  I  think  we 
may  well  say  that  the  bond  was  properly  given  to  them.  But 
upon  this  point  we  are  satisfied  that,  aside  from  any  statutory 
provision,  the  bond  was  properly  given,  and  is  valid  and  bind- 
ing upon  the  defendants. 
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It  was  a  voluntary  bond,  given  to  the  proper  gaardians  of 
the  interests  of  the  coiintj',  to  secure  the  faithful  discharge  of 
official  duties  by  the  financial  officer  of  the  county;  and  upon 
principles  of  public  policy,  as  well  as  by  adjudged  cases,  it  is 
a  valid  obligation. 

In  2  Ld.  Raym.  1459,  it  was  held  that,  though  an  executor 
is  not  obliged  to  give  bail  in  error,  yet  the  court  may  well 
take  it;  and  if  he  will  voluntarily  enter  into  such  a  recogniz- 
ance, it  shall  bind  him. 

In  the  case  of  the  United  States  v.  Tingey^  5  Pet 
[358*]  115,  it  was  *held,  that  a  voluntary  bond  taken  by  au- 
thority of  the  proper  officers  of  the  treasury  depart- 
ment, to  whom  the  disbursement  of  public  moneys  is  entrusted, 
to  secure  fidelity  in  the  official  duties  of  a  receiver  or  agent 
for  disbursing  of  public  moneys,  is  a  binding  contract  between 
him  and  his  sureties  and  the  United  States;  although  snch 
bond  may  not  be  prescribed  or  required  by  any  positive  law. 
The  right  to  take  such  a  bond  is  an  incident  to  the  duties  be- 
longing to  such  a  department;  and  the  United  States  being 
authorized  in  a  political  capacity  to  take  it,  there  is  no  objee- 
cion  to  its  validity  in  a  moral  or  legal  sense.  In  7  Conn.  543, 
it  was  held  that  a  bond  given  by  a  town  collector,  for  the 
faithful  performance  of  his  duty,  without  any  provision  of 
law  requiring  it,  was  a  valid  bond.  The  court  say:  "The  col- 
lector is  not  required  to  give  a  bond,  nor  are  the  selectoien 
authorized  to  take  such  bond.  There  is^  indeed,  no  law  direct- 
ing that  a  bond  shall  be  taken  in  such  a  case.  It  is  not  Hl^al 
in  its  nature,  nor  founded  upon  any  illegal  consideration.  A 
collector  is  an  authorized  agent  to  collect  moneys  due  the 
town.  What  forbids,  then,  the  giving  or  taking  a  bond  to 
secure  the  town?" 

The  same  doctrine  was  held  in  Pennsylvania  in  regard  to  a 
prothonotary's  bond.     6  Bin.  292. 

It  must  be  certified  to  the  circuit  court  for  the  county  of 
St.  Joseph,  as  the  opinion  of  this  court,  that  the  bond  is  valid; 
that  it  was  properly  given  to  the  supervisors  of  the  county  of 
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St.  Joseph,  and  that  an  action  may  be  brought  tliereon  by  the 
board  of  supervisors  of  such  county. 
Certified  accordingly. 


■ 

*The  People  ex  rel.  Bbower  and  Dei-any  vs.  The   [359*] 

Judge  of  Wayne  County  Court. 

An  order  made  by  a  county  court,  dismissing  an  appeal,  is  a  Judgment 
that  may  be  reviewed  by  the  circuit  court,  within  the  meaning  of  the 
07th  section  of  the  act  to  consolidate  the  laws  in  relation  to  county 
courts,  and  for  other  purposes.    Sess.  L.  1849,  p.  288. 

Note.  —  Maudamus  only  issues  where  there  is  a  clear  legal  right,  and 
no  other  remedy.  People  v.  Judpes  of  Branch  Cir.  Ct.,  1  Doug.  319;  People 
V.  Judge  of  Wayne  Cir.,  19  Mich.  296;  People  v.  State  Ins.  Co.,  19  id. 
b92;  will  not  lie  to  direct  the  circuit  court  in  what  manner  to  decide  a 
judicial  question,  1  Doug.  319;  4  Mich.  187;  16  id.  204;  17  id.  67;  nor 
where  proceedings  may  be  amended.  People  v.  Judges  of  Calhoun  Cir. 
Ct.,  1  Doug.  417;  applies  to  correct  a  decision  on  a  motion  to  strike  ftrom 
the  files,  People  v.  Judges  of  Washtenaw  Cir.  Ct.,  id.  434;  and  to  set  aside 
an  irregular  judgment.  People  v.  Baccm,  18  Mich.  247;  to  compel  township 
boai'd  to  allow  a  liquidated  demand,  Marathon  v.  Oregon,  8  id.  372;  not  to 
compel  an  unnecessary  order  to  be  made  by  circuit  judge.  People  o. 
Judges  of  Wayne,  14  id,  33;  nor  protect  a  purchaser  who  has  not  paid. 
People  etc.  v.  Wayne  etc.,  19  id.  296 ;  history  and  nature  of  the  writ  ex- 
pounded, McBride  v.  Grand  Kapids,  32  id.  360;  will  not  be  denied  because 
un  equiClible  remedy  exists,  La  Orange  v.  State  Treasurer,  24  id.  468;  docs 
not  lie  to  review  judicial  errors,  Mabley  «.  Superior  Court  Judge  of  Detroit, 
32  id.  190;  but  may,  where  lower  court  assumes  irregularly  to  decide  a 
question  not  before  it,  Wiley  v.  Allegan  Circuit  Judge,  29  id.  487;  but  not 
to  correct  an  abuse  of  his  authority  relative  to  signing  a  bill  of  exceptions, 
Faust  «.  Calhoun,  C.  J.,  30  id.  266;  Harbaugh  «.  Wayne,  C.  J.,  32  id.  259. 

— Does  not  lie  where  party  has  an  appeal  or  writ  of  error,  Pfeifferv. 
Taylor,  19  Wis.  566 ;  but  may  issue  to  compel  circuit  court  to  allow  change 
of  venue  where  the  act  is  ministerial,  Brownell  v.  McArthur,  13  id.  407 ; 
see,  also,  19  id.  621;  3  id.  809;  5  id.  389;  7  id.  693;  3  id.  783;  13  id.  880; 
14  id.  156;  16  id.  333;  will  issue  to  compel  inferior  court  to  proceed  in 
proper  cases,  19  id.  581 ;  not  from  supreme  court  where  circuit  court  has 
jurisdiction  unless  proper  case  shown,  Oshkosh  9.  Haben,  22  id.  101. 

—  See  65  111.  15;  63  id.  394;  66  id.  839;  56  id.  365;  57  id.  807;  60  id.  418; 
61  id.  115;  66  id.  59. 
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A  mandamus  will  be  allowed  to  set  an  inferior  coort  in  motion,  but  do 
for  the  purpose  of  requiring  it  to  come  to  any  particular  conclusion, 
or  of  retracing  its  steps  where  it  has  already  acted,  and  this  im- 
spective  of  the  question,  whether  the  party  has  or  has  not  another 
remedy. 

Motion  for  a  mandamus. 
Bishopy  for  the  relators. 
Goodwin^  for  the  respondent. 

JSy  the  Court  J  Mundy,  J.  From  the  answer  of  the  judge 
of  Wayne  county  court  to  the  rule  to  show  cause  why  a  man- 
damus should  not  issue,  it  appears  that  the  relators,  Brewer 
and  Delany,  had  appealed  to  the  county  court  from  a  judg- 
ment of  a  justice  of  the  peace,  rendered  against  them  in  favor 
of  Elston,  for  the  use  of  Dalrymple,  and  that  the  county  court 
dismissed  the  appeal  for  the  want  of  a  recognizance. 

Upon  these  facts,  this  court  is  asked  for  a  mandamus  to 
compel  the  judge  of  the  county  court  to  undo  what  he  has 
done,  to  reinstate  the  cause  in  this  court,  to  permit  the  relators 
to  file  an  amended  recognizance,  and  to  proceed  to  the  trial  of 
the  cause. 

It  is  a  well  settled  rule,  already  recognized  in  several  cases 
in  this  court,  that  a  mandamus  does  not  lie  when  the  party 
has  another  and  an  adequate  remedy.  By  section  67  of  the 
act  of  1849,  to  consolidate  the  laws  in  relation  to  county 
courts,  and  for  other  purposes,  it  is  provided  that,  "  in  all 
cases  of  judgment  rendered  by  such  court,  in  any  civil  suit, 
either  party  thinking  himself  aggrieved  or  injured  by  such 
judgment,  or  by  any  opinion  or  direction  of  the  court,  may 
remove  the  cause  by  bill  of  exceptions,  certiorari  or  writ  of 
error,  into  the  circuit  court  for  the  same  county  in 
[360*]  which  such  judgment  was  rendered."  It  *i8  said  that 
an  order  dismissing  an  appeal  is  not  a  judgment  within 
the  meaning  of  this  section. 

In  Massachusetts,  an  appeal  was  given  by  the  statute  from 
any  judgment  of  the  common  pleas  to  the  supreme  court. 
Under  this  law,  it  has  been  repeatedly  decided  by  the  supreme 
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court  of  that  state,  that  any  order  of  the  common  pleas  which 
determined  the  caiise  in  that  court  was  p.  judgment  within 
the  meaning  of  the  law,  from  which  an  appeal  lay. 

In  Bends  v,  Faxon^  2  Mass.  141,  it  was  decided  that  a  mo- 
tion granted  in  arrest  of  judgment  in  the  common  pleas, 
came  within  the  statute.  In  Tappen  v.  Bruen^  5  Mass.  194, 
the  writ  had  been  issued  against  Matthias  Bruen  and  James 
Braen,  and  the  common  pleas  dismissed  the  action  for  want 
of  service  of  process  upon  James.  The  supreme  court  said, 
"that  as  an  appeal  only  lay  from  the  final  decision  of  the 
common  pleas,  it  has  been  doubted,  as  the  appeal  in  terms  is 
given  to  the  party  aggrieved  at  the  judgment^  whether  an  ap- 
peal lies  from  an  order  of  that  court,  finally  determining  the 
action  there.  If  this  provision  is  to  extend  only  to  judgments 
technically  considered,  the  party  would  be  without  remedy, 
if  he  had  no  day  in  court  given  him  by  an  order  to  arrest  the 
judgment,  or  to  stay  all  proceedings  in  any  action,  which  cer- 
tainly could  not  be  the  intent  of  the  legislature." 

In  Wood  V.  Boss,  11  Mass.  271,  the  court,  after  referring 
to  the  previous  adjudications,  and  aflSrming  the  doctrine  that 
an  appeal  lay  under  their  statute  from  any  order  calculated  to 
terminate  the  suit,  such  as  an  order  to  stay  all  proceedings, 
say:  ''otherwise  the  court  of  common  pleas,  by  refusing  to 
enter  a  regular  judgment,  might  oust  this  court  of  its  appel- 
late jurisdiction,  given  for  the  security  of  the  citizen." 

The  order  of  dismissal  by  the  county  court  put  an  end  to 
this  caiise  in  that  court;  and  unless  such  order  be  considered 
a  judgment  which  may  be  reviewed  upon  certiorari  in  the 
circuit  court,  such  order  would,  it  appears  to  me,  be  final  and 
conclusive  upon  the  parties,  and,  in  the  language  of  the  Mas- 
sachusetts cases,  the  party  aggrieved  would  be  without  rem- 
edy. The  party,  then,  whose  appeal  has  been  dismissed  by 
the  county  court,  being  provided  with  a  remedy  by  the  stat- 
ute, I  might  stop  here  with  the  answer  this  affords  to  the 
present  application.  But  the  right  of  the  party  to  a  peremp- 
tory  mandamus  having  been  placed  upon  the  ground  of 

the  inadequacy  of  the  remedy  by  certiorari,  and  *the  [361*] 
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question  having  been  fully  argued,  I  think  it  well  for 
this  court  to  express  its  opinion  upon  what  I  consider  to  be 
the  well  established  rule  of  this  court  in  the  exercise  of  its  au- 
thority, by  mandamus,  over  inferior  judicial  tribunals;  and  that 
is,  that  it  will  compel  them  to  proceed,  to  act,  but  never  direct 
them  how  to  act,  and  this  irrespective  of  the  question  whether 
the  party  has  another  remedy  or  not. 

In  the  case  the  United  States  v.  Lawren<ie^  3  Dall.  42,  it  was 
determined  by  the  supreme  court  of  .the  United  States,  clearly 
and  unanimously,  after  full  argument,  that)  although  they 
might  command  an  inferior  judge  to  proceed  to  jicdgntent,  j^i 
they  had  no  power  to  compel  him  to  decide  according  to  the 
dictates  of  any  judgment  but  his  own.  In  Ex  parte  Hoyt^  13 
Pet.  290,  the  supreme  court  say:  "  It  has  been  repeatedly  de- 
clared by  this  court  that  it  will  not,  by  mandamus,  direct  a 
judge  what  judgment  to  enter  in  a  suit,  but  only  require  him 
to  proceed  to  judgment." 

The  same  principle  is  laid  down  in  Massachusetts,  10  Pick. 
244;  20  id.  495.  The  case  of  The  People  ex  reL  Dov>ghty^v. 
The  Jvdges  of  Ducheea^  G,  P.,  20  Wend.  658,  is  analagous  to 
the  one  now  before  us.  The  common  pleas  had  dismissed  an 
appeal  from  the  judgment  of  a  justice,  upon  the  ground  of  a 
want  of  jurisdiction,  the  affidavit  and  appeal  bond  reciting  a 
judgment  as  rendered  by  the  justice  on  the  eleventh  day  of 
March,  whereas  the  return  of  the  justice  showed  a  judgment 
rendered  on  the  twelfth  day  of  that  month.  The  alternative 
writ  required  the  judges  of  the  common  pleas  to  vacate  the  rule 
quashing  the  appeal,  and  to  deny  the  motion  to  quash  the  ap- 
peal, or  to  show  cause,  etc.  Bbokson,  J.  delivering  the  opinion 
of  the  court  said:  ''  This  presents  an  important  question  in  re- 
lation to  the  appropriate  office  of  the  writ  of  mandamus.  The 
court  of  common  pleas,  acting  within  the  scope  of  its  juris- 
diction, has  heard  and  decided  a  matter  properly  brought  be- 
fore it  for  adjudication,  and  the  question  is,  whether  we  can  by 
mandamus  require  that  court  to  undo  what  it  has  done,  on  the 
ground  that  the  decision  was- erroneous.  lam  of  opinion  that 
wc  possess  no  such  power.  I  shall  not  stop  to  inquire  whether 
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the  order  quashing  the  appeal  was  such  a  final  judgment  upon 
the  rights  of  the  parties  as  may  be  reviewed  by  writ  of  error, 
or  whether  the  relator  has  any  other  remedy.  Commonwealth 
V.  The  Jvdges  of  the  C.  P,  3  Bin.  273.     I  place  my  opinion 
upon  the  broad  ground,  that  the  writ  of  mandamus  can- 
not *be  awarded  for  the  correction  of  judicial  errors."  [862*] 
After  referring  to  various   authorities,  English  and 
American,  the  judge  says:  "  In  general,  a  mandamus  will  not 
be  awarded  where  the  party  has  another  legal  remedy;  but  the 
converse  of  the  proposition  .does  not  hold  true.    There  are 
many  cases  where,  although  the  party  has  no  other  remedy, 
a  mandamus  will  .not  lie." 

So  in  Elkins  v.  Atheam^  2  Denio,  191,  the  supreme  court 
of  New  York  refused  to  entertain  a  motion  for  a  mandamus, 
to  compel  the  judges  of  the  superior  court  of  the  city  of  New 
York  to  vacate  a  rule  opening  a  judgment  to  enable  a  defend- 
ant to  plead  a  bankrupt  discharge,  though  it  was  urged  that 
the  order  interfered  with  vested  rights.  The  supreme  court 
said:  "The  court  acted  judicially  in  making  the  order, and, 
whether  right  or  wrong,  it  is  settled  that  judicial  errors  can- 
not  be  corrected  by  mandamus.  The  writ  will  be  awarded  to 
set  an  inferior  court  in  motion,  but  not  for  the  purpose  of  re- 
quiring  the  court  to  come  to  any  particular  decision,  nor  to  re- 
trace its  steps  when  it  has  already  acted." 

Whether  we  consider  the  case  before  us,  then,  in  reference 

to  the  remedy  by  certiorari,  provided  by  law,  or  in  reference 

to  the  true  office  of  the  writ  of  mandamus,  the  motion  of  the 

relators  must  be  denied. 

Motion  denied. 
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The  Pkoplb  ex  rel.  Attoiuoey  General  vs.  Van  Cleve. 

A  statement  of  the  number  of  votes  given  at  an  election  for  tlie  respective 
candidates,  required  to  be  made  out  and  filed  in  the  county  clerk's  of- 
fice by  the  board  of  county  canvassers,  is  prima  fade  evidence  only  of 
the  facts  stated  in  it.  The  county  canvass  may  be  corrected  by  the 
township  canvasses,  and  these  by  the  ballots  themselves. 

The  determinaiion  of  the  board  of  county  canvassers  of  the  persons  elected, 
is  prima  facte  evidence  only  of  their  election. 

[868*]  *A  party  may  go  behind  the  canvass  to  the  ballots,  if  not  beyond 
them,  to  show  the  number  of  votes  cast  for  him.* 

The  duties  of  the  board  of  canvassers  are  wholly  ministerial. 

NoTB.  —  Determination  of  board  of  county  canvassers  confers  the  prima 
facie  right  to  the  office,  until  overruled  by  a  voluntary  surrender  or  jndi- 
cial  determination,  People  o.  Miller,  16  Mich.  56 ;  party  may  go  to  the  ballots, 
People  V  Tisdale,  1  Doug.  69 ;  People  v.  Higgins,  8  Mich.  288 ;  but  voters*  in- 
tent  cannot  be  explained  by  parol,  and  a  vote  for  **  J.  A.  Dyer  "  made  to 
count  for  "  James  A.  Dyer,**  but "  Jas."  for  "  James  *'  may  be  counted,  I  Doug. 
59;  8  Mich.  238;  Peoples.  Cicotte,  16  id.  288;  voter  not  to  lose  his  vote 
by  mistake  or  fraud  of  inspector  in  depositing  in  wrong  box.  People  «. 
Bates,  11  id.  862;  right  of  candidates  not  affected  by  inspector's  failure  to 
keep  ballots.  People  «.  Higgins,  8  id,  288 ;  candidate  receiving  fewer  Totn 
not  elected  by  incapacity  of  opposing  candidate  to  take  the  office,  Craw, 
ford  V.  Molliter,  28  id.  841 ;  county  canvass  not  conclusive  where  the  re- 
turns on  which  it  was  made  are  invalid,  Keeler  v.  Robertson,  27  id.  lltf; 
but  where  board  of  state  canvassers  are  to  determine  result,  their  action 
can  only  be  inquired  into  by  legislature  in  Joint  convention,  Royce  o.  Good- 
win,  82  id.  496 ;  official  mtgority  shows  prima  fade  right,  and  can  only  be 
overcome  by  verdict  of  a  Jury  showing  the  number  of  illegal  votes  receired 
for  each  party,  Harbaugh  «.  Cicotte,  88  id.  241. 

—  In  Wisconsin  the  proceedings  of  canvassing  board  are  notconclasiTe, 
but  it  is  competent  for  court  and  Jury  to  try  in  proceedings  by  quo  war- 
ranto, who  has  recevived  a  plurality  of  votes,  Carpenter  ex  rcl  o.  Ely,  4  Wis. 
420;  Field  v.  Avery,  14  id.  122;  supreme  court  will  go  behind  certificate 
of  state  canvassers.  Bashford  ex  rel.  v.  Barstow,  4  id.  567 ;  refusal  of  cleric 
to  give  certificate  will  not  impair  candidate*s  title,  Spooner  «.  Elderkin,  5 
id.  800. 

—  Functions  of  boards  of  canvassers  are  ministerial,  not  Judicial  ~  and 
are  controlled  by  the  courts  —  can  not  reject  returns,  but  may  correct  in 
formalities,  People  v.  Billiard,  29  111.  428;  effect  of  illegal  exclusion  of 
votes,  not  necessarily  fatal,  Enox  Co.  v.  Davis,  68  id.  405;  so  of  fraudulent 
votes,  id;  illegal  adjournment  for  dinner,  Du  Page  County  t.  TbeP^ 
pie,  66  id.  860. 

>  Vide  The  People  «.  Tisdale,  1  Doug.  59. 
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'  AJl  it  IS  necessary  to  state  in  a  plea  of  title  to  an  office,  to  an  information 
in  the  nature  of  a  quo  warranto,  is,  the  authority  for  holding  the  elec- 
tion, the  holding  of  it,  and  that  defendant  received  the  greatest  num- 
ber of  yotes  for  the  office. 

Ths  attorney  general  filed  an  information,  in  the  nature  of 
a  quo  warranto,  against  the  defendant  for  exercising  the  office 
of  judge  of  probate  for  Washtenaw  county.  The  plea  of  the 
defendant,  which  is  too  long  to  be  given  at  length,  stated, 
among  other  things,  that  notice  of  a  general  election  for  said 
oounty,  at  which  a  judge  of  probate  was  to  be  elected,  was 
given  by  the  sheriff  as  required  by  law,  and  that  such  election 
was  held  on  the  day  mentioned  in  the  notice,  and  that  at  such 
election  defendant  was,  by  the  greatest  number  of  votes  given 
in  the  several  townships  of  the  county,  elected  and  chosen 
judge  of  probate  for  the  county  for  the  term  of  four  years. 
It  then  stated  a  meeting  of  the  board  of  county  canvassers,  and 
that  they  made  out  a  statement  of  the  whole  number  of  votes 
given  for  judge  of  probate  for  the  county,  and  that,  on  exam- 
ining the  original  statements,  or  certified  copies  thereof,  and 
ascertaining  the  number  of  votes  given  in  the  county  at  such 
election  for  county  officers,  and  among  them  for  judge  of  pro- 
bate, they  determined,  conformably  to  the  original  statements 
certified  by  the  several  boards  of  inspectors  of  the  townships 
in  such  county,  or  certified  copies  thereof,  that  the  defendant 
was,  by  the  greatest  number  of  votes  given  in  said  county  at 
such  election  for  judge  of  probate,  duly  elected  to  said  office; 
that  they  caused  such  determination  to  be  subscribed,  certi- 
fied and  attested  by  their  chairman  and  secretary,  and  to  be 
annexed  to  the  statement  of  votes  made  out  by  them,  and  to 
be  recorded  with  such  statement,  by  the  county  clerk,  etc., 
and  that  defendant  had  taken  the  oath  of  office.  The  plea  did 
not  aver  that,  by  the  statement  of  votes  for  judge  of  probate 
made  out  by  them,  it  appeared  defendant  had  the  greatest 
number  of  votes,  and  that  thereupon  they  determined  he  was 
elected.  Neither  did  it  aver  that  any  sufficient  statements  of 
votes  were  made  out  in  due  form  of  law,  by  the  in- 
spectors of   the    town^ship  elections,  nor  that  such  [364*] 
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Statements  ever  reached  the  county  clerk's  oflBce.    The  attor- 
ney general  demurred,  and  the  defendant  joined  in  demurrer. 

Lothrop^  Attorney  General^  for  the  people. 

J.  M.  Howard  and  Barstow^  for  defendant. 

By  the  Courts  Mundy,  J.  The  main  objection  to  the  plea 
is,  that  it  is  not  averred  that  by  the  statement  made  out  by 
the  county  board  of  canvassers,  it  appeared  that  the  defendant 
had  the  greatest  number  of  votes,  and  that  thereupon  the 
board  determined  that  he  was  elected.  The  objection  involves 
an  inquiry  into  the  materiality  of  such  averment,  an  inqniry 
to  be  solved  by  a  just  view  of  the  effect  which  this  tabular 
6ti\tement  of  the  board  has  upon  the  title  of  the  defendant  to 
the  office.  There  is  no  doubt,  that  he  must  in  his  plea  show 
a  good  title;  but  if  we  shall  come  to  the  conclusion  that  that 
title  is  in  no  wise  affected  by  any  act  or  omission  of  the  board 
(the  defendant  having  their  certificate  of  his  election,  and  hav- 
ing taken  the  oath  of  office  and  entered  upon  its  duties),  the 
materiality  of  such  averment  cannot  be  sustained. 

The  very  ingenious  argument  of  the  attorney  general  seemed 
to  me  to  be  based  upon  the  supposition  that  the  determination 
of  the  board  was  somewhat  in  the  nature  of  a  judgment  at 
law,  binding  and  conclusive,  and  that  it  afforded  the  only  evi- 
dence of  the  rights  of  the  contestants  for  this  office;  for,  from 
the  information,  it  does  appear  that  Elias  M.  Skinner  claims 
title  thereto,  and  that  such  judgment  must  be  based,  and  ap- 
pear to  be  based  upon  this  statement,  as  the  finding  of  the 
board,  as  a  judgment  at  law  is  rendered  upon  the  verdict  of 
the  jury.  But  no  such  conclusive  effect  is  given  by  the  stat- 
ute to  this  determination  of  the  board,  nor  to  the  statement 
of  the  board,  upon  which  it  may  properly  be  said  to  be  founded. 

The  whole  scope  of  the  statute  goes  to  show  that  this  state- 
ment is  but  prima  facie  evidence;  that  in  every  contested 
election  you  may  go  behind  it;  that  the  county  canvass  may 
be  corrected  by  the  township  canvasses;  and  that  these  may 
be  corrected  by  the  ballots  themselves.  A  contested  election 
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is  not  to  be  decided  by  what  does  or  does  not  appear  in  any  of 
these  statements. 

This  is  evident  from  sec.  3,  ch.  6,  R.  S.,  p.  46, 
which  directs  that  *"  the  inspectors  shall  preserve  a  [365*] 
true  copy  of  all  ballots  rejected  as  defective,  with  the 
originals  attached,  and  deliver  the  same  to  the  township  clerk, 
to  be  filed  in  his  office,  and  the  other  ballots  they  shall  seal 
up  and  deliver  to  said  clerk,  who  shall  keep  the  same  in  his 
office,  until  the  next  general  election,  subject  only  to  the  in- 
spection of  the  proper  authorities  in  case  of  a  contested  elec- 
tion." The  preceding  section  provides  for  the  filing  and 
preservation,  in  the  respective  township  clerks'  offices,  of  the 
statements  of  the  township  canvassers. 

If,  then,  the  statement  of  the  county  board  is  not  conclu- 
sive upon  the  rights  of  the  contestants,  any  averment  in  the 
plea,  that  it  appeared  from  such  statement  that  the  defendant 
had  the  largest  number  of  votes,  would  be  an  immaterial 
averment.  The  election  of  the  defendant  and  his  title  to  the 
office  depend  upon  his  having  received  the  largest  number  of 
votes  given  for  the  office,  and  this  title  is  properly  set  out  in 
the  plea. 

All  that  is  said  about  the  proceedings  of  the  county  board 
is  immaterial;  it  may  be  struck  out  as  surplusage,  and  will 
not  vitiate  even  on  a  special  demurrer.  1  Chitty's  PI.  229. 
The  precedents  in  Wentworth,  and  there  is  a  largo  collection 
of  them,  go  to  show  that  all  that  is  necessary  for  the  defend- 
ant to  state  in  showing  title,  is  the  authority  to  hold  the  elec- 
tion, the  holding  of  it,  and  that  the  defendant  received  the 
largest  or  the  requisite  number  of  votes.  •  All  this  is  proper- 
ly averred  in  the  plea  in  this  case,  with  the  further  averments 
of  the  determination  of  the  county  board  of  canvassers  in  his 
favor,  their  certificate  of  his  election,  and  his  qualification  by 
taking  the  oath  of  office. 

The  other  objection  to  the  plea,  that  it  does  not  aver  that 
any  sufficient  statements  were  made  out  in  the  requisite  form 
by  the  inspectors  of  the  township  elections;  or  that  they  ever 
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reached  the  county  clerk's  oflSce,  as  well  as  the  one  before  no- 
ticed, are  based  upon  the  supposition  that  the  defendant's  title 
may  depend  upon  the  regularity  of  the  proceedings  of  the 
board  of  canvassers;  and  that,  to  establish  his  title,  he  most 
set  out  and  show  a  strict  fulfillment  of  their  duty  by  these 
several  boards. 

The  answer  to  this  is,  it  seems  to  me,  to  be  found  in  those 
provisions  of  the  statute  before  referred  to,  which  show  that 
you  may  go  behind  all  these  proceedings;  that  you  may  go  to 
the  ballots,  if  not  beyond  them,  in  search  of  proof  of 
[366*]  the  due  election  of  either  the  person  hold*ing,  or  the 
person  claiming  the  oflBce.  And  this  is  as  it  should  be. 
In  a  republican  government,  where  the  exercise  of  official 
power  is  but  a  derivative  from  the  people,  through  the  medi- 
um of  the  ballot  box,  it  would  be  a  monstrous  doctrine  that 
would  subject  the  public  will  and  the  public  voice,  thus  ex- 
pressed, to  be  defeated  by  either  the  ignorance  or  the  corrup- 
tion of  any  board  of  canvassers. 

The  duties  of  these  boards  are  simply  ministerial;  their 
whole  duty  consists  in  ascertaining  who  are  elected,  and  in 
authenticating  and  preserving  the  evidence  of  such  election. 
It  surely  cannot  be  maintained  that  their  omissions  or  mis- 
takes are  to  have  a  controlling  influence  upon  the  election  it- 
self. It  is  true  that  their  certificate  is  the  authority  upon 
which  the  person  who  receives  it  enters  upon  the  office,  and 
it  is  to  him  prima  Juci^  evidence  of  his  title  thereto;  but  it  is 
otAj  prima  facie  evidence. 

If  an  issue  had  been  made,  as  it  well  might  have  been,  by 
a  replication  denying  that  the  defendant  was,  by  the  greatest 
number  of  votes  given  in  the  several  townships  of  the  county 
of  Washtenaw,  elected  judge  of  probate,  the  very  fact  which 
the  attorney  general  supposes  he  would  have  been  able  to 
show,  if  the  plea  had  contained  an  averment  that  it  appeared 
from  the  statement  of  the  county  board  of  canvassers  that  the 
defendant  had  the  largest  number  of  votes,  upon  which  he  could 
have  taken  issue,  might  have  been  shown  by  him,  if  such 
Btatement  would  show  it.  So  that  the  view  which  I  have  ta- 
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ken  of  this  plea  does  not  deny  the  people  the  advantage  of 
any  evidence  properly  within  their  reach. 

The  view  which  I  have  talcen  of  the  cflfect  of  the  statement 
of  the  county  board  is  fully  sustained  by  the  opinion  of  the 
supreme  court  of  the  state  of  New  York,  in  the  cases  of  the 
People  V.  I'Wguson^  8  Cow.  102;  and  the  People  v.  Vailj  20 
Wend.  14. 

In  the  case  of  the  People  v.  Ferguson^  it  was  held,  not- 
withstanding the  determination  of  the  canvassers  in  favor  of 
the  defendant,  that  the  court  and  jury  could  look  even  beyond 
the  ballot  boxes,  and  inquire  whether  votes  given  for  H.  F. 
Yates  were  not  intended  by  the  voters  for  Henry  F.  Yates? 
In  the  case  of  the  People  v.  Vail,  Justice  Bronson,  delivering 
the  opinion  of  the  court,  said:  "  The  decision  of  the  canvassers 
was  conclusive  in  every  form  in  which  the  question  could 
arise,  except  that  of  a  direct  proceeding  by  quo  war- 
ranto  to  try  the  *right.  But  to  hold  it  conclusive  in  [367*] 
this  proceeding,  would  be  nothing  less  than  saying 
that  the  will  of  the  electors,  plainly  expressed  in  the  forms 
prescribed  by  law,  may  be  utterly  defeated  by  the  negligence, 
mistake  or  fraud  of  those  who  are  appointed  "to  register  the 
results  of  an  election." 

The  demurrer  must  be  overruled,  with  leave  for  the  attor- 
ney general  to  reply. 

Demurrer  overruled. 


BuoHoz  vs.  Gbandjean  and  Gbandjean. 

A  partner  cannot  submit  partnership  matters  to  arbitration  without  a  spe- 
cial authority  for  that  purpose  from  his  copartners. 

NoTB. — The  supreme  court  of  Illinois  adopted  the  opposite  rule  to  thai; 
above  pronounced  in  Halleck  «.  March,  25  111.  48,  per  Walker,  J.,  and  held 
that  in  cases  in  which  the  submission  need  not  be  under  seal,  a  partner 
could  bind  his  copartner  by  agreements  to  arbitrate  partnership  claims. 
The  rule  as  laid  down  in  Buchoz  v.  Grandjean  is  sustained  in  Harrington 
«.  Higham,  13  Barb.  (N.  Y.)  660.  For  a  case  of  ratification  of  submission 
made  without  authority,  see  Mayor  of  Detroit  v.  Jackson,  1  Doug.406» 
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«  ■  -  ■  ■        ■ 

Ebrob  to  Wayne  Circuit  Court. 

Henrj  and  Gustave  Grandjean,  who  were  partners,  sued 
Buchoz  in  the  court  below,  in  assumpsit  on  an  award.  On 
the  trial  of  the  cause,  the  plaintiffs  below,  after  having  intro- 
duced evidence  of  the  submission  to  arbitration  by  Buchoz 
and  Henry  Grandjean,  on  behalf  of  himself  and  Gustave,  who 
was  not  present  when  the  submission  was  entered  into,  offered 
the  award  of  the  arbitrators  in  evidence,  which  was  objected 
to  by  defendant's  counsel,  for  the  reason  that  no  authority  was 
shown  by  Henry  from  Gustave  to  enter  into  the  submission 
for  him,  Gustave.  The  objection  was  overruled,  and  the 
award  received  in  evidence. 

Bishop  and  Hawkins^  for  plaintiff  in  error. 

Goodwin^  for  defendants  in  error. 

By  tJie  Covrt^  Mundy,  J.  The  reason  for  the  ruling  of  the 
court,  as  appears  from  the  bill  of  exceptions,  was,  "  that  if  the 
defendant  chose  to  submit,  for  the  consideration  of  the  arbi- 
trators, matters  existing  and  in  dispute  between  him  and  the 
two  Grandjeans,  he  could  do  so;  and  if  he  did  so,  and  the  ac- 
count was  made  out  in  the  name  of  the  two  Grandjeans  and 

himself,  and  submitted  without  objection  on  his  part, 
[368*]  *he  could  not  now  object  that  Henry  Grandjean  was 

not  authorized  to  act  in  behalf  of  himself  and  brother, 
as  partners."  Such  conduct  on  the  part  of  Buchoz  might 
amount  to  an  admission  that  Henry  and  Gustave  were  partners. 
It  showed  that  he  had  treated  them  as  such,  and  then  consid- 
ered them  as  such;  but  it  would  not  amount  to  an  admis- 
sion that  Henry  was  authorized  by  his  copartner  to  submit 
for  him.  Buchoz  might  have  supposed,  and  he  undoubtedly 
acted  upon  the  supposition,  that  the  submission  was  mutually 
binding  upon  the  parties  interested  in  the  matters  submitted; 
and,  so  far  as  his  rights  and  his  liabilities  were  concerned,  he 
was  only  interested  to  know  that  the  submission  was  such  that 
under  it  a  valid  award  might  be  made;  that  that  which  A« 
sought,  a  final  settlement  of  the  matters  in  differ€lnce  between 
himself  and  the  Grandjeans,  might  be  amicably  effected. 

452 


JANUAEY  TERM,  1850.  369 

Buchoz  vs.  GrazKyean  and  another. 

His  conduct,  it  appears  to  me,  is  free  from  all  suspicion; 
the  dishonesty,  if  any  there  was,  was  upon  the  other  side,  and 
it  would  be  a  strange  perversion  of  justice  to  determine  that 
an  award  made  under  such  circumstances,  while  it  could  not 
be  enforced  against  Gustave  Grandjean,  should  be  binding 
upon  Buchoz. 

In  the  case  of  Eastman  v.  Burleigh  and  Burleigh^  2  N.  H. 
484,  the  parties  entered  into  a  rule  before  a  magistrate  for  a 
reference  of  the  matters  in  controversy  between  them,  but  the 
agreement  to  refer  was  signed  by  "  Daniel  Burleigh,  for  him- 
self  and  William  Burleigh,^^  and  the  rule  recited  that  "  Danr- 
iel  Burleighj  for  himself  and  brother,  Williafn  BwleigK,''^  on 
the  one  part,  applied  for  it.  It  nowhere  appearing  in  the 
proceedings  that  Daniel  had  any  authority  from  William  to 
enter  into  the  rule,  or  that  William  had  anything  to  do  with 
the  proceedings,  the  supreme  court  reversed  the  judgment  up- 
on the  ground  that  the  award  being,  as  to  William^  a  mere 
nullity,  it  was  not  final  as  between  the  parties  to  it,  and  was, 
therefore,  void.  Woodbury,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "It  is  now  too  late  tor  William,  after  the 
award  is  in  his  favor,  to  ratify  the  doings  of  his  brother;'* 
and  this  was  based  upon  the  ground,  that  a  suit  would  lie  in 
his  favor  upon  the  claims  submitted,  and  thus  the  award  not 
only  fail  to  be  final  as  to  him,  but  lose  all  the  mutuality  in- 
tended by  the  plaintiif  and  the  referees.  Kyd,  in  his  Treatise 
on  Awards,  p.  148,  speaking  of  the  rule  that  the  award  must 
be  mutual,  says  that  the  principal  requisite  to  form  that  mu- 
tuality is  nothing  more  than  that  the  thing  awarded 
to  be  done  *should  be  a  final  discharge  of  all  future  [369*] 
claim  by  the  party  in  whose  favor  the  award  is  made, 
against  the  other  for  the  cause  submitted. 

That  one  partner  cannot  submit  to  arbitration  partnership 
matters,  without  the  special  authority  of  his  copartners,  is  laid 
down  in  3  Bing.  101,  and  1  Pet.  222,  and  is,  we  think,  the 
proper  rule. 

The  judgment  of  the  circuit  court  must  be  reversed. 

Judgment  reversed. 
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Oaboill  vs.  Poweb. 

A  mortgage  containing  a  power  of  sale  was  given  in  January,  1847,  and 
the  mortgaged  premises  were  advertised  and  sold  under  the  power 
in  July,  1848.  Between  the  giving  of  the  mortgage  and  the  sale,  the 
law  regulating  the  time  of  redemption  by  the  mortgagor  was  chaoged 
from  two  years  to  one  year.  It  was  held,  that  the  law  in  existence  at 
the  time  mortgage  was  executed  and  delivered  was  a  part  of  the  con. 
tract;  that  the  mortgagor  had  two  years  from  the  sale  to  redeem  in, 
and  that  the  law  in  force  at  the  time  the  sale  took  place,  restricting 
the  redemption  to  one  year,  was  unconstitional,  so  far  as  it  respected 
mortgages  in  existence  at  the  time  the  law  took  effect. 

Case  reserved  from  Oakland  Circuit  Court. 
Y^^  Dyke  and  ErnmonSy  for  plaintiff. 
Joy^  for  defendant. 

By  the  Courts  Mundy,  J.  This  was  in  its  inception  an  ac- 
tion to  recover  the  possession  of  land  under  a  summary  pro- 
ceeding in  the  county  court  of  Oakland,  authorized  by  sectioa 
3  of  chapter  123  of  the  revised  statutes,  which,  as  one  of  the 
causes  for  such  proceedings,  is  in  this  language:  "When any 
person  shall  continue  in  possession  of  any  premises  sold  by 
virtue  of  any  mortgage  or  execution,  after  the  expiration  of 
the  time  limited  by  law  for  the  redemption  of  such  premises." 

By  the  proceedings  in  the  cas6,  it  appears  that  the  plaintiff, 

the  assignee  of  a  mortgage,  executed  in  January,  1847,  by  the 

— ' 

—  The  statute  providing,  that  ejectment  should  not  be  maintained  on  a 
mortgage  by  a  mortgagee  against  mortgagor,  until  after  a  foreclosure,  was 
likewise  held  unconstitutional  as  to  mortgages  executed  before  the  act 
passed,  in  Mundy  v.  Monroe,  ante,  68,  which  see,  and  note;  Blackwood «. 
Van  VIcet,  11  Mich.  252:  but  is  good  as  to  mortgages  executed  sabscqueDt* 
ly,  Baker  «.  i  ierson,  5  id.  456;  Caruthers  v.  Humphreys,  12  id.  270;  Crip- 
pen  V.  Morrison,  13  id.  23;  Newton  v.  Sly,  15  id.  891. 

—  In  Wisconsin,  in  Starkweather  «.  Hawes,  10  Wis.  125  and  Von  Baum- 
bach  0.  Bade,  9  id.  559,  it  was  held  that  a  law  giving  defendant  on  foreclo- 
sure  of  a  mortgage  six  months  time  to  answer  and  six  nvonths  notice  of 
sale  was  constitutional  as  to  mortgages  previously  executed.  Vide  cootrs, 
Sturgist?.  Crowninshield,4  Wheat.  200,  and  Bronson  ©.  Kinzie,  1  How.  811; 
but  in  the  case  of  Oatman  v.  Bond,  the  same  court  held  that  a  law  providing 
for  a  reference  to  take  testimony  out  of  court  in  a  foreclosure  case  was  cal> 
culated  to  impair  the  right  as  well  as  the  remedy  and  was  void. 
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defendant  to  Myron  Botsford  and  P.  I3ean  Warner, 
purchased  the  premises  at  an  ^auction  sale,  under  the  [370*] 
power  contained  in  the  mortgage,  in  July,  1848,  and 
received  .a  deed  for  the  same  from  the  sherijBf  of  Oakland 
<5ounty,  with  an  indorsement  thereon  that  the  deed  would  be- 
come operative  in  one  year  from  that  time. 

The  proceedings,  it  is  stipulated,  were  regular,  and  the  only 
question  reserved  is.  Has  the  mortgagor,  under  the  law,  one  or 
two  years  for  redemption?  It  is  insisted  that^as  the  mortgage 
was  executed  after  the  passage  of  the  revised  statutes,  but 
before  they  took  effect,  that  the  intention  of  the  parties  was 
that  the  proceedings  under  the  power  to  sell  should  be  regu- 
lated, and  their  rights  governed,  by  the  provisions  of  the  re- 
vised statutes. 

No  statute  has,  ex  propria  vigore,  any  force  until  it  becomes 
the  law  of  the  land.  All  persons  are  bound  to  know,  and  are 
supposed  to  know,  what  the  law  is;  and  as  it  is  that  which  is 
to  govern  the  actions  and  conduct  of  men,  their  contracts,  it  is 
to  be  presumed,  are  made  in  reference  to  it,  unless  the  con- 
trary is  expressly  shown. 

It  does  not  appear  that  the  parties  knew  what  were  the  pro- 
visions of  the  revised  statutes;  what  alterations  they  had  made 
in  that  which  was  the  subject  matter  of  their  contract.  They 
knew  that  there  was  a  law  in  force  regulating  the  time  and  mode 
of  sale  under  the  usual  power  contained  in  a  mortgage —  reg- 
ulating, also,  the  execution  of  the  deed  of  conveyance,  and  its 
operation  and  effect.  With  what  propriety,  then,  can  we  say, 
that  the  legal  presumption  is,  that  their  contract,  in  its  very 
terms  made  in  reference  to  the  law,  was  not  made  in  reference 
to  the  law  in  force,  but  in  reference  to  one  which  might  never 
take  effect?  This  cannot  be  the  legal  presumption;  and  when 
we  consider  that  at  the  time  when  the  contract  was  made,  the 
legislature  was  in  session,  and  that  in  these  days  of  multitu- 
dinous legislation  there  is  no  great  stability  in  the  law  itself, 
I  think  it  cannot  be  said  that  such  is  a  rational  presumption.^ 

The  revised  statutes  having  given  to  the  purchaser  a  right 
of  action  against  the  mortgagor  continuing  in  possession  of 
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the  mortgaged  premises  after  the  expiration  of  the  time  lim- 
ited hy  law  for  their  redemption,  and  the  same  statutes  hav- 
ing reduced  the  time  of  redemption  givqn  by  the  law  of  1844 
from  two  years  to  one,  it  is  necessary  to  consider  the  'constitu- 
tionality of  these  provisions  of  the  revised  statutes,  as  thej 
bear  upon  the  inhibition  in  the  constitution  of  the 
[371*]  United  States  *again8t  the  enactment  by  a  state  legis- 
lature of  any  law  impairing  the  obligation  of  contracts. 

The  counsel  for  the  plaintiff  insisted,  in  his  argument,  that 
the  mortgage  is  but  a  remedy  provided  by  the  parties  for  the 
enforcement  of  their  contract,  and,  like  all  other  remedies,  is 
subject  to  the  reasonable  control  of  the  legislature.  There  is 
no  doubt,  that  whatever  belongs  to  the  remedy  may  be  altered 
according  to  the  will  of  the  state;  provided,  the  alteration 
does  not  impair  the  obligation  of  the  contract.  This  is  the 
settled  doctrine  of  the  supreme  court  of  the  United  States. 
8  Wheat.  1;  1  How.  316.  But  the  remedy  thus  spoken  of  is 
that  which  the  law  gives  for  the  enforcement  of  contracts; 
within  the  meaning  of  which  a  mortgage  security  does  not 
come.  A  mortgage  contract  is  no  more  a  remedy  than  the 
bond  which  accompanies  it  —  they  are  both  the  evidence  of 
and  security  for  the  indebtedness,  and  the  one  is  as  much  sub- 
ject to  legislative  alteration  as  the  other;  they  are  both  the 
subject  matter  and  the  foundation  of  suits,  and  these  suits  as 
constituting  the  means  of  enforcing  the  one  or  the  other  con- 
tract, are  the  remedy  afforded  by  the  law. 

The  remedy  is  subject  to  legislative  modification,  the  mort- 
gage contract  is  not.  Its  terms  were  agreed  upon  by  the  par- 
ties, and  they  afford  the  rule  for  the  measurement  of  the 
rights  of  the  mortgagor  and  mortgagee. 

By  the  power  contained  in  the  mortgage,  the  mortgagee  was 
authorized,  upon  nonpayment  of  the  money  mentioned  in  the 
accompanying  bond,  to  sell  the  mortgaged  premises  at  public 
auction,  and  on  such  sale  to  execute  to  the  purchaser  a  deed  of 
conveyance  in  law,  pursuant  to  the  statute  in  such  case  made 
and  provided.  The  statute  thus  referred  to,  and  embodied  in 
the  mortgage,  became  as  much  a  part  of  the  contract  as  if  the 
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terms  of  its  provision  had  been  literally  inserted  therein.  The 
statute  provided,  that  the  officer  or  person  making  the  sale 
should  execute  a  deed  and  indorse  thereon  the  time  when  it 
would  become  operative  in  law,  and  deposit  it  with  the  regis- 
ter of  deeds;  that  if  the  premises  were  not  redeemed  within 
two  years,  the  register  should  deliver  the  deed  to  the  purchaser; 
that  the  deed  from  the  expiration  of  the  time  to  redeem,  should 
vest  in  the  purchaser  the  mortgagor's  interest  in  the  premises, 
and  that  in  case  of  redemption  the  register  should  destroy  the 
deed. 

*It  is  impossible  to  read  the  mortgage  in  connection  [372*j 
with  the  statute  so  incorporated  in  it,  without  seeing 
that  mutual  rights  are  provided  for;  that  the  agreement  of  the 
parties  is,  that  if  the  mortgagee,  in  the  enforcement  of  his 
rights,  shall  proceed  under  the  power,  that  the  mortgagor  shall 
have  two  years  from  the  time  of  the  sale  to  redeem  the  prem- 
ises; that  until  that  time  the  deed  is  not  to  become  operative, 
but  is  to  remain  as  an  escrow  in  the  hands  of  the  register  of 
deeds  of  the  county. 

There  is  in  this  connection  this  further  important  consider- 
ation: that  under  this  mortgage  contract,  the  mortgagor  had 
the  legal  right,  as  against  the  mortgagee  and  all  other  persons, 
to  continue  in  the  possession  of  the  mortgaged  premises  until 
his  title  thereto,  by  his  failure  to  redeem,  was  absolutely  gone. 
The  act  of  1843,  continued  in  force  by  the  revised  statutes, 
prohibits  the  action  of  ejectment  by  the  mortgagee  before  his 
title  shall  become  absolute,  upon  a  foreclosure  of  the  mortgage. 
The  right  of  the  mortgagor,  then,  under  his  contract,  is  to  re- 
main in  the  quiet  possession  of  the  premises  for  two  years 
after  they  shall  have  been  sold  under  the  power,  within  which 
time  he  may  redeem. 

This  is  not,  as  was  said  by  counsel,  a  mere  right  of  action, 

a  remedy  to  reobtain  the  title  which  he  had  conveyed  away. 

It  is  a  right  of  possession  accompanied  with  the  right,  by  an 

act  in  paisy  to  reinstate  himself  fully  in  all  his  original  interest 

in  the  property.     Wlien,  then,  the  legislature  intermeddles  and 

takes  away  from  the  mortgagor  his  legal  right  of  possession 
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for  a  year,  they  do  not  act  upon  any  remedy  which  the  law  has 
provided;  they  act  upon  the  agreement  of  the  parties,  and  en- 
deavor to  give  to  a  power  an  operation  and  effect  different  from 
the  intention  of  the  parties. 

The  object  of  the  constitutional  provision,  it  was  said  in 
Bronson  v.  Kinsie^  1  How.  311,  was  to  maintain  the  integrity 
of  contracts,  and  to  secure  their  faithful  execution  throughout 
the  Union.  The  tendency  and  effect  of  the  legislative  provis- 
ions we  liave  been  considering  are,  to  impair  the  integrity  of 
this  mortgage  contract,  and  impose  upon  it  an  execution  con- 
trary to  its  meaning  and  the  intention  of  the  parties;  and  in 
my  opinion  we  are  in  duty  bound  to  pronounce  them,  so  far 
forth,  to  be  unconstitutional.  As  was  said  in  JSronson  v.  Kin- 
zicy  of  the  act  of  the  legislature  of  Illinois,  giving  to 
[373*]  the  mortgagor  a  right  to  redeem,  *which  he  had  not 
by.  the  contract;  so  we  must  say  of  these  provisions  of 
our  revised  statutes;  they  appear  to  the  court  not  to  act  merely 
on  the  remedy,  but  directly  upon  the  contract;  for  as  in  that 
case  the  law  engrafted  upon  the  contract  new  conditions,  in- 
jurious and  unjust  to  the  mortgagee,  so  in  this,  the  law  has 
altered  the  conditions  of  it,  injuriously  and  unjustly  to  the 
mortgagor. 

It  must  be  certified  to  the  circuit  court  of  Oakland  county, 
that  in  the  opinion  of  this  court,  the  mortgagor  has  two  years 
after  the  sale  to  redeem  the  mortgaged  premises. 

Certified  accordingly. 


SoRRKLL  vs.  Brewster. 


Plaintiff  wrote  to  defendant:  "  I  have  on  hand  a  lot  of  furs,  which  I  am 
anxious  to  sell."  Defendant  replied :  "  I  have  this  day  written  to  Mr. 
Thomas  G.  Raitte,  of  Norwalk,  who  is  my  agent,  to  make  yon  a  yisil 

Note. — The  above  cause  seems  to  be  decided  wholly  on  the  fact  that 
defendant,  as  principal,  had  held  out  Kaitte  as  his  agent  to  Sorrel  and  was, 
therefore,  liable  for  his  acts,  even  though  Raitte  gave  a  note,  and  thereafter 
and  before  Brewster  was  aware  that  a  note  hod  been  given  in  his  name, 
Brewdter  settled  with  Raitte,  paying  him  in  full.  It  ifl  doubtless  assumed 
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for  the  purpose  of  purchasing  your  ftirs,  and  I  hope  and  trust  that 
y(»u  and  Mr.  Raitte  will  be  able  to  make  a  bargain  for  your  lot  of 
fiirs."  Raitte  afterwards  called  on  plaintiff  and  purchased  the  furs, 
paying  part  cash,  and  giving  a  note  for  the  balance  in  name  of  de- 
fendant Heldj  1st,  that  defendant  was  liable  to  plaintiff  for  the  uu- 
paid  balance,  as  for  goods  sold  and  delivered;  2d,  that  evidence  offered 
by  defendant  to  prove  an  agreement  between  him  and  Raitte,  by  which 
defendant  was  to  advance  money  to  Raitte  to  purchase  furs  in  his 
(Raitle*s)  name,  and  to  have  a  lien  for  his  advances  on  the  furs  pur- 
chased, etc.,  was  properly  rejected  by  the  court  on  the  trial. 

Motion  for  a  new  trial,   reserved   from  Wayne  Circuit 

Court. 

Assumpsit  by  Sorrel  against  Brewster.  The  declaration 
contains  a  special  count,  on  a  note  executed  by  one  Raitte,  in 
the  name  of  defendant,  and  the  common  counts  for  goods 
sold  and  delivered.  On  the  trial  the  following  letters  were 
given  in  evidence,  to  prove  the  agency  of  Raitte: 

"  LiTHOPOLis,  April  p,  /<P-/^. 

"  Mr.  Brewster  — ^  Sir:  I  have  to  say  to  you  that  I  have 
on  hand  a  lot  of  five  to  eight  thousand  fur  skins,  which  I 
am  anxious  to  sell.     If  you  are  in  the  fur  market,  you  will 

that  there  was  no  Iqehes  on  the  part  of  Sorrel  in  advising  Brewster  of  the 
giving  of  the  note,  a  precaution  which  it  would  seem  might  equitably  be 
required  of  Sorrel,  if  the  making  of  a  note  by  an  agent  was  not  in  accord 
ance  with  the  usages  in  this  line  of  trade.  An  authority  to  buy  goods  for 
defendant  only  implies  an  authority  to  give  a  note  in  his  name  in  such 
cases  as  the  usages  of  trade  make  the  giving  a  note  an  ordinary  and  usual 
mode  of  payment.  The  fact  that  in  this  case  the  agent  brought  with  him 
a  considerable  part  of  the  funds  with  which  to  pay  for  the  furs  purchased, 
and  intimated  that,  had  he  known  the  furs  would  have  amounted  to  so 
large  a  sum,  he  would  have  brought  the  remainder  of  the  cash  necessary 
to  pay  for  them,  would  seem  to  constitute  as  good  a  notice  to  the  plaintiff 
that  Raitte  was  to  buy  for  cash  as  the  letters  produced  afforded  of  his  au- 
thority to  buy.  That  Raitte  was  defendant's  agent  is  clear.  But  his  agent 
to  do  what?  If,  coupled  with  the  plaintifif's  knowledge  that  Raitte  was  an 
agent  of  defendant  to  buy,  there  was  more  evidence  that  he  was  expected 
to  bey  for  cash  than  to  give  a  note,  then* plaintiff  took  the  note  from  Raitte 
with  the  knowledge  that  its  execution  had  not  been  previously  author- 
ized  by  defendant,  and  that,  consequently,  its  validity  as  the  note  of  de- 
fendant would  depend  on  its  subsequent  ratification  by  defendant  himself i 
If  never  ratified,  it  would  be  the  mere  note  of  liaLtte,  and  not  of  Brewster* 
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do  well  to  come  and  buy  my  furs.  They  will  run  two- 
[374*]  ♦thirds  prime.     There  are  five  hundred  mink,  cat  and 

fox,  the  rest  coon.  If  you  come  at  all,  come  the  first 
of  May.    "Write  me,  saying  whether  you  will  come  or  not 

"  M.  M.  SOBBEL." 

"  Defianoe,  Ohio,  April  24^  1844. 

"  Mr.  M.  M.  SoBBEL,  Lithopolis  —  Sir:  On  my  return  to 
Fort  Wayne,  yesterday,  from  the  south,  I  found  your  letter 
of  the  9th  inst.,  advising  me  that  you  had  from  five  to  eight 
thousand  fur  skins,  mostly  coon,  which  you  wish  to  sell,  and 
which  I  should  be  glad  to  purchase. 

"  As  my  business  will  detain  me  one  or  two  weeks  yet  in 
this  country,  I  have  this  day  written  to  Mr.  Thomas  6.  Baitte, 
of  Norwalk,  who  is  my  agent,  to  make  you  a  visit  for  the  pur- 
pose of  purchasing  your  furs,  and  I  hope  and  trust  that  you 
and  Mr.  E.  will  be  able  to  make  a  bargain  for  your  lot  of  furs. 
"  Very  respectfully  yours,        William  Bbewsteb." 

"  Defiange,  April  24^  1844 
"Mb.  Thos.  G.  Raitte,  Norwalk  —  Sir:  *  *  Annexed 
I  hand  you  a  copy  of  a  letter  which  I  received  yesterday  at 
Wayne  from  Mr.  Sorrel,  of  Lithopolis,  and  I  wish  you  to  see 
Mr.  S.,  without  delay,  and  see  if  you  can  purchase  his  lot  of 
furs,  but  if  you  cannot  make  a  trade  with  him  for  them,  I  wi&h 
you  to  write  me  at  Fort  Wayne  (to  which  place  I  shall  re- 
turn and  remain  one  or  two  weeks),  and  also  to  Maumee  City 
and  Detroit,  so  that  I  shall  get  your  letter  at  one  of  those 
places,  and  I  will  go  and  see  Mr.  S.  with  you,  and  see  if  I 
can't  purchase  them.  If  you  can't  buy  Mr.  S.'s  furs,  I  wish 
you  to  make  an  arrangement  with  him  to  keep  them  until  I 
can  see  him,  as  it  will  not  do  for  us  to  lose  so  large  a  lot  of 
furs  this  season.     *     *        Very  truly  yours, 

"  William  Bbewsteb." 

Haitte  went  to  Lithopolis  on  the  first  of  May,  1844,  and  on 
the  next  day  made  an  arrangement  with  the  plaintifi^,  in  the 
name  of  defendant,  for  the  purchase  of  the  furs.     Four  hund- 
red dollars  were  paid  at  that  time,  and,  in  June  following, 
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he  called  for  the  furs,  and  on  taking  an  acconnt  of  them, 
they  were  fonnd  to  amount  to  $5,853.87.  Eaitte  said  they 
amounted  to  more  than  he  supposed  they  would,  when 
he  *bargaine(l  for  them,  and  gave  it  as  a  reason  for  not  [375*] 
havSng  funds  sufficient  with  him  to  pay  the  whole 
amount  at  that  time,  and  for  giving  the  defendant's  note  for 
the  balance,  amounting  to  $696.87.  Defendant  proved  an 
agreement  between  himself  and  Raitte,  by  which  he  was  to 
advance  money  to  Tlaitte  to  purchase  furs,  and  to  have  a  lien 
upon  the  furs  purchased  for  the  money  advanced,. and  showed 
a  settlement  had  been  had  between  them,  in  which  the  furs 
purchased  of  plaintiff  were  included.  This  testimony  was 
received  subject  to  objection,  and  was  afterwards  ruled  out  of 
the  case  by  the  court.  There  was  also  evidence  in  regard  to  a 
custom  among  dealers  in  the  fur  trade  to  pay  cash  for  furs, 
which  is  fully  stated  in  the  opinion  of  the  court. 

Van  Dyke  and  Eminona^  for  plaintiff. 

Joyy  for  defendant. 

JBy  the  Courts  Gbeen,  J.  The  first  inquiry  which  naturally 
arises  in  this  case  is,  What  was  the  nature  and  extent  of 
Gaitte's  agency,  in  purchasing  the  furs  in  question,  as  be- 
tween Brewster,  his  principal,  and  the  plaintiff?  If  we  are 
able  to  arrive  at  a  satisfactory  conclusion  upon  this  question, 
there  will  be  no  serious  difficulty  in  determining  the  rights  of 
the  parties  involved  in  this  suit. 

The  only  evidence  of  Kaitte's  power  to  act  as  the  agent  of 
Brewster  is  found  in  the  letters  of  Brewster,  dated  the  24th 
of  April,  1844,  one  of  which  is  addressed  to  the  plaintiff,  and 
the  other  to  Baitte. 

In  his  letter  to  the  plaintiff,  the  defendant  says:     "  On  my 

return  to  Fort  Wayne  yesterday  from  the  south,  I  found  your 

letter  of  the  9th  inst.,  advising  me  that  you  had  from  five 

thousand  to  eight  thousand  fur  skins,  mostly  coon,  which  you 

wished  to  sell,  and  which  I  should  be  glad  to  purchase.     As 

my  business  will  detain  me  one  or  two  weeks  yet  in  this 

country,  I  have  this  day  written  to  Mr.  Thos.  G.  Baitte,  of 
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Nor  walk,  who  is  my  agent,  to  make  you  a  visit  for  the  pur- 
pose of  purchasing  your  furs,  and  I  hope  and  trust  that  yon 
and  Mr.  E.  will  be  able  to  make  a  bargain  for  your  lot  of 
furs." 

In  his  letter  to  Eaitte,of  the  same  date,  the  defendant  says: 
"  Annexed  I  hand  you  a  copy  of  a  letter  which  I  received  yes- 
terday  at  Wayne,  from  Mr.  Sorrel  of  Lithopolis,  and  I  wish 
you  to  see  Mr.  S.  without  delay,  and  see  if  you  caa 
[376*]  purchase  his  lot  of  furs;  but  if  you  *cannot  make  a 
trade*  with  him  for  them,  I  wish  you  to  write  me  at 
Fort  Wayne  (to  which  place  I  shall  return  and  remain  one  or 
two  weeks),  and  also  to  Maumee  City  and  Detroit,  so  that  I 
shall  get  your  letter  at  one  of  those  places,  and  I  will  go  and 
see  Mr.  S.  with  you,  and  see  if  I  can't  purchase  them.  If 
you  can't  buy  Mr.  S.'s  furs,  I  wish  you  to  make  an  agreement 
with  him  to  keep  them  until  I  can  see  him,  as  it  will  not  do 
for  us  to  lose  so  large  a  lot  of  furs  this  season." 

There  does  not  appear  to  be  any  evidence  that  the  contents 
of  this  last  letter  were  made  known  to  the  plaintiff  at  or  be- 
fore the  time  of  the  sale,  nor  is  it  at  all  material  whether  such 
was  the  fact  or  not,  there  being  nothing  in  it  which  does  not 
harmonize  perfectly  with  that  written  to  the  plaintiff. 

The  defendant,  then,  must  be  held  bound  by  the  acts  of 
Baitte,  as  his  agent,  to  the  extent  to  which  he  held  hira 
out,  in  his  letter  to  the  plaintiff,  as  being  authorized  to  act  for 
him.  In  that  letter  he  informs  the  plaintiff  that  Raitte  is  his 
agent,  and  that  he  has  written  to  him  to  make  the  plaintiff  a 
visit  for  the  purpose  of  purchasing  the  lot  of  furs  in  ques- 
tion, and  hopes  they  will  be  able  to  make  a  bargain  for  them. 
Here  is  no  restriction,  or  limitation,  or  condition  whatever 
imposes!  upon  the  power  of  the  agent  in  making  the  purchase 
indicjited  by  the  principal;  but  the  fact  of  the  agency  is  an- 
nounced in  the  most  general  terms,  accompanied  by  an  invi- 
tation on  the  part  of  the  principal  to  the  plaintiff  to  bargain 
with  the  agent  as  such. 

This  case  is,  then,  very  clearly  distinguishable  from  that 
class  of  special  agencies,  in  which  the  agency  is  not  held  ont 
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by  the  principal,  by  any  acts,  or  declarations,  or  implications, 
to  be  general  in  regard  to  the  particular  act  or  business.  In 
the  latter  case  it  must  from  necessity  be  construed  according 
to  its  real  nature  and  extent;  and  the  other  party  must  act  at 
his  own  peril,  and  is  bound  to  inquire  into  the  nature  and  ex- 
tent of  the  authority  actually  conferred.  Story  on  Agency, 
sec.  183. 

In  a  note  to  this  section,  Judge  Story  very  justly  remarks, 
that  "  the  whole  diflSculty,  in  considering  this  doctrine,  arises 
from  confounding  two  things  with  each  other,  which  are  es- 
sentially distinct,  namely,  the  extent  of  the  authority  given 
to  an  agent,  whether  it  be  limited  or  unlimited,  with  the  na- 
ture of  the  agency  in  which  he  is  employed,  whether  it  be 
general  or  special.  A  person  may  be  a  general  agent,  that  is, 
he  may  be  employed  in  the  general  business  of  his 
principal,  and  yet  *he  may  be  privately  limited  in  the  [377*] 
exercise  of  his  agency,  by  certain  instructions  given 
by  his  principal,  far  within  the  general  scope  of  that  busi- 
ness. On  the  other  hand,  he  may  be  a  special  agent,  that  is, 
he  may  be  employed  for  a  particular  object  only,  and  yet  he 
may  have  an  unlimited  authority  to  act  within  the  scope  of 
his  agency  in  that  particular  affair,  or  he  may  be  limited 
therein  by  like  instructions.'' 

In  sec.  133,  before  referred  to,  Judge  Story  illustrates  the 
doctrine  thus:  "If  a  merchant  should  appoint  a  special  agent 
pro  ha^  vice,  to  buy  or  sell  a  cargo  of  cotton  for  him  in  his 
discretion,  and  he  should,  by  an  open  letter,  state  that  he  had 
80  authorized  the  agent  to  buy  or  sell  on  his  account,  and  that 
he  would  ratify  and  confirm  his  acts  in  the  premises;  a  per- 
son who  should  deal  with  the  agent  upon  the  faith  of  that  let- 
ter,  and  buy  or  sell  the  cargo  of  cotton  accordingly,  would  be 
entitled  to  hold  the  principal  bound  by  the  acts  of  the  agent, 
although  the  latter  might  have  violated  his  secret  instructions 
as  to  the  price  of  the  cotton  purchased  or  sold."  See  also 
note  2  to  sec.  127,  id. 

Let  us  apply  this  doctrine,  thus  explained  and  illuptrated,  to 

the  case  before  us.     The  defendant  advertises  the  plaintiff  that 

463 


878  OASES  IN"  THE  SUPREME  COUET. 

-M -      -  —' 

Soirel  YB.  Brewtser. 

Kaitte  is  his  agent,  and  that  as  such  he  has  requested  him  to 
visit  the  plaintiff,  to  purchase  his  lot  of  furs.  He  makes  no 
allusion  whatever  to  any  restriction  of  his  agent's  power.  He 
thus  recommends  Kaitte  to  the  plaintiff's  confidence,  as  one 
with  whom  he  may  safely  bargain  for  the  sale  of  his  furs. 
What,  then,  had  any  arrangement  between  the  defendant  and 
Kaitte,  of  which  the  plaintiff  had  no  knowledge,  to  do  with 
ihe  rights  of  the  parties?  The  plaintiff  has  a  right  to  hold 
the  defendant  bound  by  the  acts  of  his  agent,  within  the  scope 
of  that  agent's  authority,  notwithstanding  such  agent  may 
have  acted  in  bad  faith  towards  his  principal,  or  violated  any 
instructions,  or  private  understanding  or  agreement  between 
them.  Hence,  the  testimony  which  was  offered  on  the  part  of 
the  defendant,  of  an  agreement  between  himself  and  Baitte, 
in  regard  to  the  advance  of  moneys  and  the  purchase  of  furs, 
was  irrelevant,  and  the  objection  made  to  its  introduction  was 
well  grounded.  Putting  this  testimony  entirely  out  of  the 
case,  the  facts  appear  thus,  Kaitte,  as  the  agent  of  the  defend- 
ant, acting  under  a  general  authority  for  that  purpose,  bar- 
gained with  the  plaintiff  for  his  entire  lot  of  furs.  Upon  as- 
certaining the  quantity,  it  appeared  that  they  amounted  to 
more  than  the  parties  had  anticipated,  and  Raitte  stated 
[378*]  to  the  plaintiff  that  *he  had  not  funds  enough  with 
him  to  pay  the  entire  sum  to  which  they  amounted. 
For  the  balance,  it  was  then  agreed  that  Kaitte  should  give 
the  plaintiff  Brewster's  due  bill,  which  was  done,  and  the  furs 
were  all  afterwards  delivered  bv  Raitte  to  the  defendant. 

The  special  counts  in  the  declaration,  it  is  said  in  the  argu- 
ment, have  been  nol  prossed,  and  the  plaintiff  seeks  to  recover 
only  upon  the  indebitatus  assumpsit  count  for  goods  sold  and 
delivered.  Upon  this  state  of  facts,  is  the  plaintiff  entitled  to 
recover? 

Tlie  objection,  based  upon  the  relation  existing  between 
Brewster  and  Raitte,  has  already  been  disposed  of.  But  it  is 
further  urged,  that  by  the  custom  or  usage  of  the  fur  trade, 
an  agent  employed  in  that  business  could  not  incur  a  debt 
against  his  principal.  In  order  to  show  such  custom  in  this 
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particular  trade,  two  witnesses  were  examined  on  the  part  of 
the  defendant,  Mr.  Abbott  and  Mr.  Dudgeon,  but  he  seems  to 
have  relied  principally  upon  the  testimony  of  Abbott,  who  had 
been  engaged  in  the  trade  for  many  years.  His  testimony 
upon  this  point,  as  reported,  is  as  follows:  '^  He  has  known 
instances  of  agents  buying  furs,  under  peculiar  circumstances, 
to  a  geater  aniount  than  they  had  funds.  The  general  mode 
is  to  buy  for  cash,  for  furs  are  always  a  cash  article.  Never 
heard  of  furs  sold  for  a  credit.  If  I  send  a  man  to  a  place  to 
buy  furs,  and  he  unexpectedly  finds  more  than  he  or  I  ex- 
pected, and  he  has  not  money  enough,  he  might  draw  for  a 
balance.  We  generally  give  instructions.  He  would  not  be 
authorized  to  give  a  note.  There  is  nothing  in  the  course  of 
trade  wliich  would  prohibit  his  getting  a  credit  for  a  small 
balance,  but  it  is  a  question  of  law  whether  he  would  be  au- 
thorized to  do  so." 

The  agent  in  this  case  was  authorized  to  purchase  the  furs. 
He  appears  to  have  been  provided  with  a  large  sum,  in  money 
and  drafts,  but  not  sufficient  to  pay  in  full.  As  to  the  mode 
of  completing  the  purchase  under  these  circumstances,  he  had 
no  instructions.  What  mode  might  he  adopt,  consistently 
with  the  usage  of  the  trade?  He  could  not,  according  to  the 
testimony  of  Mr.  Abbott,  give  a  note  in  the  name  of  his  prin- 
cipal, and,  if  I  understand  the  witness,  he  could  not  get  a 
credit  for  the  balance.  By  credit^  however,  he  evidently  does 
not  mean  an  indebtedness  due  in  present^  because,  while  he 
says  he  never  heard  of  furs  sold  for  a  credit,  he  arlso 
says  he  has  known  of  instances  of  agents  buying  furs,  under 
peculiar  circumstances,  to  a  greater  amount  than 
"^they  had  funds,  and  that  if  an  agent  had  not  money  [379*] 
enough,  he  might  draw  for  a  balance.  If  he  might 
draw  for  a  balance,  he  must  of  necessity  have  power  to  create 
a  debt,  and  though  the  draft  were  made  payable  at  sight,  yet, 
practically,  a  credit  is  given,  and  time  is  allowed  for  payment 
until  the  draff  can  be  presented.  If  the  agent,  then,  has  power 
to  create  an  indebtedness  in  behalf  of  his  principal,  and  to 
make  a  draft  for  the  amount  theieof,  I  see  no  reason  why  he 
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may  not  create  the  indebtedness,  and  omit  to  draw  for  it,  es 
pecially  when  he  has  no  instructions  to  guide  him  in  the  par 
ticular  circumstances. 

The  true  question  undoubtedly  is,  what  is  the  custom  of  the 
trade  under  the  particular  circumstances  of  the  present  case! 
and  that  question  does  not  appear  to  be  distinctly  answered  by 
the  testimony. 

The  fact  that  Mr.  Brewster  treated  the  furs  purchased  of 
the  plaintiff  as  having  been  bought  under  the  general  arrange- 
ment between  him  and  Eaitte,  and  that  he  paid  Eaittefor 
for  them  accordingly,  can  make  no  difference,  so  far  «s  the 
plaintiff's  rights  are  concerned. 

As  between  these  parties,  the  defendant,  by  his  agent,  pur- 
chased the  furs  of  the  plaintiff,  and  received  and  disposed  of 
them  for  his  own  benefit,  without  having  fully  paid  the  pur- 
diase  price  agreed  upon.  Is  he  liable  for  such  balance  under 
the  circumstances  of  this  case?  I  think  he  is,  and  that  a  new 
trial  ought  not  to  be  granted.  The  general  mode  of  conduct- 
ing the  fur  business,  to  which  Judge  Abbott  refers,  would 
seem  to  be,  to  send  out  agents  whenever  furs  were  to  be  pur- 
chased, with  means  to  pay  for  them,  and  with  particular  in- 
structions. In  such  cases,  the  person  dealing  with  the  agent 
would  have  no  knowledge  of  the  principal,  or  of  the  agency, 
or  of  the  powers  of  the  agent,  except  such  as  the  agent  him- 
self might  disclose.  The  usage  of  a  trade  conducted  in  that 
manner  would,  it  seems  to  me,  for  very  obvious  reasons,  be  very 
different  from  that  which  would  govern  a  transaction  like  that 
between  these  parties,  where  the  negotiation  is  commenced  by 
the  parties  in  person,  and  one  of  them  substitutes  another  U> 
act  in  his  stead,  and  solicits  the  confidence  of  the  other  party 
in  such  substitute,  for  the  purpose  of  consummating  a  bar- 
gain. 

Certified  accordingly. 
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*SiBLEY  VS.  Johnson.  [380*] 

A  certificate  of  the  acknowledgment  of  the  execution  of  a  deed  by  a  feme 
covert,  under  the  act,  Sess.  L.  1840,  p.  167,  sec.  4,  certifying  that  *•  sep- 
arately and  apart  fVom  her  husband  she  acltnowledged  that  she 
executed  the  same  freely,  and  without  fear  or  compulsion  of  any  one," 
without  stating  that  it  was  on  a  private  eaMtnUnatian^  is  void. 

Gase  reserved  from  Calhoun  Circuit  Court. 

The  only  question  was  as  to  the  validity  of  a  certificate  of 
acknowledgment  of  the  execution  of  a  deed  by  a  feme  covert, 
under  the  act  of  1840,  Sess.  L.  1840,  p.  167,  sec.  4. 

The  certificate  was  in  these  words: 

"  State  of  Michigan,  county  of  Calhoun,  ss. —  On  this  17th 
day  of  December,  in  the  year  of  our  Lord  1842,  before  me,  a 
notary  public  in  and  for  said  county,  personally  came  the 
above  Kenyon  Johnson  and  Mary  Johnson,  known  to  me  to  be 
the  persons  who  executed  the  above  instrument,  and  acknowl- 
edged the  same  to  be  their  free  act  and  deed;  and,  having 
questioned  the  said  Mary  Johnson  separate  and  apart  from 
her  husband,  she  acknowledged  that  she  executed  the  same 
freely,  and  without  fear  or  compulsion  of  any  one." 

The  following  is  the  4th  section  of  the  act  under  which  the 
acknowledgment  was  taken : 

"  Sec.  4.  That  the  rights  of  dower  which  any  feme  covert 
may  have  to  any  lands  in  the  state  of  Michigan  shall  not  be 
passed  or  conveyed,  only  by  deed  executed  by  such  feme  covert 
and  acknowledged  by  such  feme  covert,  on  a  private  examina- 

Note.  —  Acknowledgment  of  feme  covert^  under  act  of  1840,  insuffl 
cient  unless  she  says  "  without  fear  or  compulsion  of  any  one,^^  Barstow  « 
8mith,  Wal.  Ch.  394;  see  also  as  to  word  "  separately  "  and  "  stated/'  Dewey 
«.  Csmpau,  4  Mich.  565.  Since  1855  (Comp.  L.  p.  966)  may  convey  or  in- 
cumber her  own  estate  without  other  acknowledgment  than  would  be 
made  by  Kfeme  Bcle,  Watson  tj.  Thurbcr,  11  id.  457.  Husband's  presence 
during  wife's  acknowledgment  presumes  coercion  and  as  to  her  dower 
the  ofBccr  must  see  that  she  acts  freely,  Fisher  «.  Meister,  24  id.  447. 

In  Illinois,  married  women  may  convey  real  estate  or  release  dower  by 
an  acknowledgment  in  like  ,form  as  if  they  are  sole.  Act  of  March  27, 
1872,  vide  R.  8. 1877  (Hurd),  p.  272. 
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tion  separate  and  apart  from  her  husband,  that  she  executed 
the  deed  without  fear  or  compulsion  from  any  one;  which 
acknowledgment  shall  be  certified  upon  such  deed,  by  the 
oflScer  before  whom  it  may  be  made." 

By  the  CovH^  Wing  J.  It  will  be  noticed  that  the  statute 
is  singularly  worded,  and  taking  it  literally,  it  would  seem 
that  by  doing  all  that  the  section  requires  to  be  done,  and  do- 
ing those  things  "  only,"  the  right  of  dower  of  a  feme  covert 
would  not  be  passed,  but  a  reasonable  construction  must 
be  put  on  the  act,  and  such  as  would  enable  the 
[381*]  *wife  to  pass  her  dower  by  the  performance  of  these 
acts,  and  not  otherwise. 

The  objection  made  to  the  certificate  is,  that  it  does  not 
show  that  Mrs.  Johnson,  "  on  a  private  examination^^^  ac- 
knowledged, etc. 

It  was  urged  by  the  counsel  for  the  defendant,  in  his  argu- 
ment in  this  court,  that  the  certificate  of  acknowledgment 
must  show  either  in  express  terms,  or  by  implication,  a  com- 
pliance with  every  substantial  requisite  of  the  statute.  And 
the  counsel  for  the  plaintiff,  not  deeming  it  necessary  for  liis 
purposes  to  controvert  this  position,  insisted  that  the  terms, 
"  separate  and  apart  from  her  husband,"  and  "  on  a  private 
examination,"  mean  the  same  thing,  and  that  the  requirements 
of  the  statute  are  met  by  the  use  of  either  term  or  phrase, 
without  the  other. 

Similar  questions  have  often  arisen  in  the  circuit  courts  of 
the  late  territory  and  of  the  present  state,  but  I  am  not  aware 
that  this  court  has  ever  decided  this  or  any  similar  question. 

On  looking  into  the  decisions  of  sister  states,  I  find  thej  do 
not  harmonize  as  to  tlie  matters  necessary  to  be  set  forth  in  a 
certificate  of  acknowledgment  of  a  feme  covert;  in  other  words, 
they  do  not  agree  in  their  views  as  to  the  essential  elements 
of  an  acknowledgment. 

In  Indiana,  their  supreme  court  hold  it  to  be  the  duty  of 
the  oflicer  taking  the  acknowledgment  of  a  feme  covert,  to  ex- 
amine her,  separate  and  apart  from  her  husband;  but  that 
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their  statute  does  not  require,  as  thej  understaod  it,  that  the 
G^tificate  should  show  anything  more  on  the  subject  than  the 
declaration  or  acknowledgment  of  the  wife,  that  she  had  vol- 
untarily executed  the  deed.  They  hold  that  it  will  be  pre- 
sumed, the  contrary  not  appearing,  that  the  officer  did  his 
duty  as  to  the  separate  examination;  that  it  is  the  acknowl- 
edgment only,  and  not  the  circumstances  under  which  it  is 
made,  that  is  required  to  be  certified.  Stevens  v.  Doe,  6  Blackl 
475. 

It  would  seem,  from  Gregory  v.  Ford,  5  B.  Mon.  471,  that 
the  supreme  court  of  Kentucky  have  held  the  same  doctrine. 

The  supreme  court  of  Maryland  decided,  in  the  case  of 
Flanagan  and  Wife's  Lessee  v.  Young,  2  Har.  and  McHen. 
88,  that  a  certificate  stating  that  a  husband  and  wife  acknowl- 
edged the  land  and  premises  in  the  deed  mentioned,  to  be  the 
right,  title  and  estate  of  the  grantee  named  in  the  deed,  ^jw- 
cording  to  the  true  intent  and  meaning  of  the  same  deed, 
and  the  act  of  assembly  in  that  case  mxxde  and  pro- 
vided, *wa8  sufficient,  and  in  compliance  with  the  pro-  [382*] 
visions  of  a  statute  requiring  a  private  examination. 

The  same  doctrine  was  held  by  the  supreme  court  of  Ohio, 
in  a  decision  delivered  by  Wright,  J.,  in  the  case  of  Nevy- 
comVs  Lessees  v.  Smith,  Wright,  209. 

In  Pennsylvania,  their  courts  have  held  with  great  uniform- 
ity, as  to  the  acknowledgment  of  deeds  by  married  women, 
that  the  requirements  of  their  act  of  assembly,  by  which  the 
mode  of  conveyance  by  femes  covert  is  prescribed,  must  ap- 
pear to  have  been  substantially  complied  with,  on  the  face  of 
the  certificate  made  by  the  magistrate  by  whom  the  acknowl- 
edgment is  taken.  Watson  v,  Bailey,  1  Bin.  470;  5  id.  296; 
6  id.  435;  4  Serg.  &  Kaw.  272;  6  id.  49,  143;  9  id.  268;  14 
id.  84.     So  in  New  Jersev,  4  Halst.  225. 

In  Maryland,  it  has  been  decided  that  the  acknowledgment 

of  deeds  of  femes  covert  are  defective  unless  the  exact  form 

mentioned  in  the  acts  of  Assembly  on  the  subject  is  complied 

with.     1  Har.  &  John.  580, 751,  293;  2  id.  62.    But  as  I  have 

not  access  to  these  reports,  I  cannot  ascertain  whether  the 
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form  referred  to  means  a  form  given  by  statute  or  otherwise. 
In  Ohio,  their  statute  requires  that  the  wife  shall  be  exam- 
ined separate  and  apart  from  her  husband,  and  that  upon  such 
examination,  she  shall  declare  that  she  voluntarily,  and  of  her 
own  free  will  and  accord,  without  any  fear  or  coercion  of  her 
husband,  did  and  now  doth  acknowledge  the  signing  and  seal- 
ing thereof. 

In  the  case  of  Brown  v.  Farron^  3  Ohio,  152,  the  court  de- 
cided, upon  a  certificate  of  acknowledgment  in  which  the  word 
*' voluntary  "  was  included,  but  all  the  words  following  after 
in  the  act  were  omitted,  that  the  word  voluntary  embraced  all 
that  was  intended  by  the  other  expressions  omitted.  The 
court  held  further,  that  the  certificate  must  contain  the  sub- 
stance of  everything  required  by  the  law;  that  no  substantial 
part  of  the  provision  of  the  statute  could  be  dispensed  with; 
and  that  it  must  appear  expressly,  or  by  irresistible  inference 
from  the  language  of  the  certificate,  that  the  wife  was  ac- 
quainted with  the  nature  of  the  deed;  that  she  was  examined 
apart  from  her  husband;  that  she  acknowledged  the  deed,  and 
admitted  it  was  her  voluntary  act,  in  such  terms  as  to  exclude 
the  inference  of  fear  or  coercion.  The  cour*  held  the  law 
was,  as  to  the  form  of  the  certificate,  directory,  though, 
[383*]  as  *to  its  substance,  it  is  imperative;  the  one  might  be 
varied,  the  other  must  be  adhered  to.  The  court,  how- 
ever, say  they  place  their  decision  principally  upon  considera- 
tions arising  from  the  policy  and  practice  of  the  state.  The 
same  court  adhere  to  the  same  principle  in  6  Ohio,  142,  and 
13  id.  118. 

In  the  case  of  Barton  v.  Morris,  15  Ohio,  423,  the  court 
appear  to  have  changed  their  ground,  and  very  much  relaxed 
this  rule;  and  in  Ckesnut  v.  Shane^s  Lessees,  16  Ohio.  699, 
the  court  entirely  change  the  settled  rule  of  decision  in  Ohio 
and  adopt  that  of  the  supreme  court  of  Indiana,  as  stated  in  6 
Blackford,  cited  above,  and  say,  the  legislature  contemplated 
relying  upon  the  official  oath  of  the  officer  for  his  faithful  per- 
formance of  the  portion  of  the  statute  which  is  directory  to 
him.  In  this  case  Judge  Keed  delivers  a  dissenting  opinion, 
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maintaining  the  doctrine  of  their  earlier  decisions.  It  was 
admitted  by  the  majority  of  the  court,  that  it  must  appear  by 
the  certificate  that  the  wife  was  apart  from  her  husband,  that 
he  examined  her,  and  that  she  acknowledged  to  him,  etc.,  and 
he  asks,  Why  not  apply  the  rule  of  presumption  to  every  act 
of  the  officer,  and  permit  them  all  to  rest  in  presumption,  and 
not  require  any  to  be  certified?  If  we  limit  the  requirements 
of  the  certificate  to  embrace  mei*ely  the  acts  of  the  wife,  all 
that  it  need  contain  would  be  that  the  wife  acknowledged  that 
she  freely  executed  the  deed.  He  insists  that  the  term  ac- 
knowledgment, in  the  statute,  means  that  the  wife  makes  such 
admission  under  all  the  attendent  facts  and  circumstances 
which  the  statute  requires  to  make  it  valid  and  binding  upon 
the  woman,  and  this  must  appear  in  the  certificate. 

At  the  common  law,  the  wife  has  no  separate  existence;  she 
can  do  no  legal  act  without  the  consent  of  her  husband.  With 
her  person  the  husband  acquires  the  use  and  control  of  all  her 
property;  her  legal  rights  are  merged  in  those  of  her  husband. 
She  derives  her  power  to  convey  her  right  of  dower  alone  from 
the  statute,  and  her  act  has  no  force  independent  of  that  given 
to  it  by  the  statute,  which  is  an-  innovation  upon  the  common 
law,  and  the  authority  given  is  in  derogation  of  it;  and  if  the 
act  is  not  done  pursuant  to  the  statute,  it  cannot  prevail;  not 
by  the  common  law,  for  that  does  not  permit  it;  not  by  the 
statute,  because  its  requisitions  have  not  been  complied  with. 

An  examination  of  the  previous  legislation  of  our  state 
upon  this  subject  will  show  us  the  alterations  made  by 
the  act  in  question,  and  *assist  us  in  giving  to  it  a  [384*] 
correct  construction.  By  the  Revised  Statutes  of 
1838,  p.  263,  the  wife  was  required  to  acknowledge  before  a 
proper  officer,  and  apart  from  her  husband,  that  she  *'  execu- 
ted such  deed  without  any  fear  or  compulsion  of  her  husband." 
The  act  of  1840  provides,  in  addition  to  these  requisites,  that 
her  examination  shall  be  private,  and  that  the  wife  shall  ac- 
knowledge that  she  executed  the  deed  "  without  fear  or  com- 
pulsion from  any  one." 

It  is  a  well  settled  principle,  that  if  an  affirmative  BtatntGi 
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which  is  introductive  of  a  new  law^  direct  a  thing  to  be  done 
in  a  certain  manner,  that  thing  shall  not,  even  though  l^ere 
are  no  negative  words,  be  done  in  any  other  manner.  6  Bac 
Abr.  377;  6  Mass.  307.  In  this  statute  there  are  negative 
words;  the  acknowledgment  of  the  wife  can  only  be  made  in 
a  certain  manner. 

By  the  act  of  1838,  it  is  apparent  it  was  the  design  of  the 
legislature  to  exclude  the  husband,  and  him  only,  from  the 
examination.  By  the  act  of  1840,  the  legislature  intended 
further  guards  and  protections  to  the  rights  of  the  wife  than 
were  contained  in  the  former  act;  they  intended  that  the  wife 
should  be  free  from  the  control  not  only  of  the  husband,  bat 
of  all  others,  in  doing  what  she  was  authorized  to  perform. 
It  may  be  admitted,  that  the  term  "  on  a  private  examination,'* 
might,  perhaps,  bo  held  to  include  the  idea  of  separation 
from,  not  only  the  husband,  but  all  others;  but  the  terms, 
"  separate  and  apart  from  her  husband,"  do  not  embrace  thift 
full  idea.  Then,  are  the  terms  "  on  a  private  examination,'' 
because  immediately  followed  by  the  words  "  separate  and 
apart  from  her  husband,"  to  be  held  to  mean  privacy  only  as 
to  the  husband?  Does  the  latter  sentence  qualify  the  former, 
and  limit  its  application  only  to  the  husband?  If  so,  though 
the  husband  be  absent,  his  agent,  or  some  interested  person, 
may  be  present,  and  exercise  a  controlling  influence  over  the 
wife,  in  such  manner  as  is  contemplated  by  the  act,  and  which 
it  seeks  to  prevent.  The  words  of  the  former  act  eiFectually 
excluded  the  husband.  Why  were  the  words  "  on  a  private 
examination  "  added,  if  not  to  express  something  more  than 
was  meant  by  the  former  law?  As,  by  the  former  law,  the 
wife  was  to  acknowledge  that  she  executed  the  deed  without 
any  fear  or  compulsion  of  her  husband,  it  was  made  a  pre- 
requisite to  such  acknowledgment  that  she  should  be  placed 
beyond  the  influence  of  his  presence,  by  being  separate  and 
apart  from  him.  When  the  legislature  wish  to  pro- 
[385*]  *vide  for  a  more  certain  assurance  of  the  uncontrolled 
action  of  the  wife,  and  required  that  she  should  ac- 
knowledge, and  that  it  should  be  certified  that  she  executed 
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the  deed  without  fear  or  compulsion yVoT/i  any  one^  they  made 
a  corresponding  alteration  in  the  duties  of  the  oflScer,  and  re- 
quired that  her  examination  should  he  private;  thus  exclude 
ing  any  and  every  one  but  the  oflScer.  And  though  this  addi- 
tion of  the  term  private  examination  may  obviate  the  neces- 
sity or  propriety  of  retaining  the  former  provision,  requiring 
separation  from  the  husband,  yet  the  introduction  of  the  new 
term,  on  a  private  examination,  and  disconnecting  it  by  a  com- 
ma from  the  term,  separate  and  apart  from  her  husband,  in 
the  old  law,  shows  that  they  are  not  understood  to  mean  the 
same  thing,  but  the  former  was  intended  to  be  more  compre- 
hensive than  the  latter,  and  to  exclude  not  only  the  husband, 
but  any  and  all  others. 

Then  assuming,  as  we  do,  that  the  certificate  should  show 
that  all  the  requirements  of  the  statute  were  complied  with; 
that  the  precise  words  of  the  statute  need  not  be  used,  but  that 
any  equivalent  words  will  answer,  I  find  in  this  certificate  no 
words  expressive  of  the  fact  that  the  examination  of  the  wife 
was  private,  except  as  to  her  husband.  The  new  requirement 
of  the  law  of  1840  seems  to  have  been  lost  sight  of  or  disre- 
garded, and  therefore  this  deed,  so  far  as  it  respects  the  wife, 
is  void. 

Let  it  be  so  certified  to  the  circuit  court  for  the  county  of 
Calhoun. 

Certified  accordingly.  » 


GooDKiOH  vs.  Commissioners  of  Highways  of  the  Township 

OF  Lima. 

Where  commissioners  of  highways  laid  oat  and  established  a  road,  and 


KoTE.  —  The  persons  or  body  whose  action  is  to  be  reviewed,  and  in 
-whose  hands  the  record  remains,  are  the  proper  parties  defendant.  Craw- 
ford %.  Scio,  22  Mich.  405.  To  review  proceedinpfs  as  to  highways  before 
Justice  and  Jury,  must  be  directed  to  justice  and  to  commissioners  of  high- 
-H'ays,  not  to  town  clerk,  Roberts  «.  Highway  Com'rs  of  Cottrellville,  24 
id.  182 ;  see  also  French  v.  Higliway  Com'rs  of  Springwells,  12  id.  267. 

A  certiorari  to  bring  up  proceedings  of  a  town  "  board  of  review,"  in 
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an  appeal  was  taken  from  their  decision  to  the  township  board,  which 
affi»*med  what  the  commissioners  had  done,  a  certiorari  sued  out  for 
the  purpose  of  reviewing  the  decision  of  the  township  board,  directed 
to  the  commissioner  a  instead  of  the  township  board,  was  dismissed  for 
irregularity. 

[386*]      ^Motion  to  dismiss  certiorari. 

In  September,  1847,  the  commissioners  of  highways  of 
the  township  of  Lima,  in  Washtenaw  county,  laid  out  and  estab- 
lished a  highway  across  the  land  of  the  plaintiflF,  who  subse- 
quently appealed  from  their  decision  to  the  township  board.  In 
January,  1848,  the  township  board,  after  hearing  the  proofs  and 
allegations  of  the  parties  on  the  appeal,  made  their  decision, 
confirming  what  had  been  done  by  the  commissioners.  To  re- 
view this  last  decision  a  certiorari  was  taken  out,  directed  to 
the  commissioners  by  name,  and  their  sficcessors  in  office,  and 
requiring  them  to  return  what  plaints  were  "levied  before 
them,  and  the  town  board  of  said  town,  in  the  matter  of  diflTer- 
ence  between  Chauncey  S.  Goodrich,  appellant,  and  the  com- 
missioners of  highways  of  the  town  of  Lima,  in  said  county, 
as  to  the  actings  and  doings  of  said  commissioners  in  laying 
out  and  establishing  a  highway  in  said  town,  across  tlie  lands 
of  said  Goodrich." 

,  for  the  motion. 

Hawkins,  contra. 

By  the  Court,  Geeen,  J.  The  only  error  complained  of  by 
the  plaintiflf  in  his  affidavit  is,  that  the  decision  of  the  town- 
ship board,  affirming  the  acts  of  the  commissioners,  was  illegal 
and  incorrect,  and  ought  to  be  reversed. 

In  the  case  of  the  Commonwealth  v.  Winthrop^  10  Mass. 
17  7,  a  tax  had  been  assessed  for  the  purpose  of  repairing  a 
highway,  by  the  court  of  common  pleas  for  the  county  of 
Somerset.     Subsequently  the  court  of  sessions  for  that  county 

valuation  of  real  property,  is  properly  directed  to  the  town  clerk,  because 
he  controls  the  record,  etc.,  Mil.  Iron  Co  t>.  Schubel.  Town  Clerk,  etc,  29 
Wis.  4i4.    When  may  issue  to  a  judge  of  circuit  court,  In  re  S.  M.  Booth, 
8  id.  1. 
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was  revived,  with  jurisdiction  over  assessments  for  such  pur- 
poses, and  the  records  of  the  court  of  common  pleas  relating 
to  such  assessments,  were  transferred,  with  such  jurisdiction, 
to  the  revived  court  of  sessions. 

The  writ  of  certiorari  was  issued  to  the  chief  justice  of  the 
circuit  court  of  common  pleas  comprehending  Somerset  coun- 
ty, commanding  him  to  certify  the  proceedings  of  the  court 
relative  to  the  assessment  of  said  tax.  A  return  was  made  to 
the  writ  by  the  clerk  of  the  court  of  common  pleas,  who  was 
also  clerk  of  the  court  of  sessions,  for  the  county  of  Somerset, 
certifying  the  proceedings  according  to  the  command  of  the 
writ;  but  the  court  quashed  the  certiorari,  as  having  issued 
iinprovidently,  and  ordered  a  new  writ  to  issue  to  the  first  jus- 
tice of  the  court  of  sessions  for  the  county  of  Somerset. 

*So  in  the  case  of  Bogart  v.  The  Mayor  etc,  of  [387*] 
J^ew  York,  7  Cow.  158,  a  certiorari  was  issued  to  the 
defendants,  to  remove  the  proceedings  of  the  corporation  of 
the  city  of  New  York,  in  widening  a  street,  and  the  court  held 
that  the  writ  should  have  been  directed  to  the  judges  of  the 
supreme  court,  sitting  as  commissioners:  most  of  the  proceed- 
ings sought  to  be  questioned,  being  before  them  as  commis- 
sioners, though  it  was  said  that  some  of  them  remained  with 
the  defendants;  and  the  writ  was  quashed  on  the  ground  that 
it  was  both  misdirected  and  not  allowed  on  cause  properly 
shown. 

In  the  case  now  before  this  court,  the  respondents  are  only 
required  to  certify  in  relation  to  the  matter  in  difference  be- 
tween Goodrich,  appellant,  and  the  commissioners.  This 
confines  them  to  what  appeared  before  the  township  board,  in 
the  proceedings  upon  the  appeal,  for  it  was  only  there  that 
the  plaintiff  appeared  in  the  character  of  appellant,  or  where 
he  and  the  commissioners  assumed  the  attitude  of  adverse  par- 
ties. Considering,  also,  that  the  only  error  complained  of,  is 
the  decision  of  the  township  board  upon  the  appeal,  it  is  very 
apparent  that  all  the  plaintiff  has  sought  to  bring  up  by  this 
writ  is  the  proceedings  before  the  board  upon  his  appeal;  and 
it  also  seems  very  clear  that  for  this  purpose  the  writ  should 
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not  have  been  issued  to  the  commissioners  of  highways,  but 
that,  if  the  plaintiff  has  any  remedy  by  certiorari^  to  correct 
any  error  of  the  township  board  in  the  premises,  his  writ 
must  be  directed  to  the  officers  before  whom  the  proceedings 
sought  to  be  questioned  remain. 

The  writ  of  certiorari  in  this  case  must  be  dismissed,  with 
costs  to  the  respondents.  Certiorari  dismissed. 


[388*]  *Davidson  vs.  Gunsolly. 

In  trover,  by  one  having  a  lien  on  goods  against  the  general  owner,  or 
against  one  who  has  converted  the  goods  by  his  direction,  the  plainliff 
can  recover  only  according  to  his  special  interest;  but  against  a 
stranger  the  full  value  of  the  goods  may  be  recovered,  althougli  ex- 

NoTK.  —  There  may  be  ground  in  this  case  for  staling  the  view  of  it 
which  was  overruled  by  the  court,  as  presenting  the  whole  question  more 
clearly  to  the  judgment  of  the  bar. 

It  would  seem  that  the  plaintiff  is  permitted  to  complain  of  an  award, 
which  finds  the  special  property  only  in  the  replevied  goods  to  be  in  the 
defendant,  but  fails  to  find  in  whom  the  general  property  is,  on  the  groond 
that  unless  the  general  property  were  in  the  plaintiff,  the  defendant  would 
be  entitled  to  a  more  favorable  award  than  he  got,  i.  e.,  to  an  award  "for 
the  (whole)  value  of  the  property,  or  for  a  return  thereof  at  his  election" 
(see  opinion,  p.  891),  instead  of  merely  the  damages  for  the  detention. 

Does  not  this  seem  to  conflict  with  the  principle  that  a  court  for  the  oor- 
rection  of  errors  sits  only  to  correct  errors  adverse  to  the  party  complain- 
ing of  them  ?  (See  note  to  Brlgham  o.  Gurney,  p.  349.)  The  agreement  of 
submission,  as  stated  by  the  opinion,  seems  only  to  require  the  arbitrator 
to  find  as  to  the  right  of  property  of  the  plaintiff,  in  the  event  of  such  right 
being  of  a  character  to  entitle  the  plaintiff  to  an  assessment  of  damages  in 
plaintiff's  favor  for  the  detention  of  the  article  by  the  defendant.  To  jus- 
tify such  assessment,  the  arbitrator  must  find,  either  the  absolute  and  an- 
qualified  property  to  have  been  in  the  plaintiff,  or  that  plaintiff  wasenti- 
lied  to  the  possession.  The  merely  finding  a  general  property  in  thf 
plaintiff  would  not  suflace.  The  terms  "right  of  property,"  therefore, in 
specification  4  of  the  submission,  as  set  forth  in  the  opinion  (p.  389)  may 
fairly  be  interpreted  to  mean  such  a  right  of  property  as  would  entitle  Hm 
plaintiff  to  damages  for  the  detention,  viz.,  an  absolute  and  unqualified 
right  of  property.  It  would  certainly  be  absurd  to  suppose  they  intended 
to  agree  that  if  the  arbitrator  found  the  general  properly  in  plaintiff,  and 
the  special  property  in  defendant,  the^  he  should  assess  damages  in  favor 
of  the  plaintiff  for  the  detention  of  property  which  defendant,  by  their 
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ceediDg  the  lien,  and  the  plaintiff  will  be  a  trustee  for  the  general 
owner  as  to  the  balance.  If  the  goods  converted  are  of  less  value  than 
the  amount  of  the  lien,ni>  more  can  be  recovered  than  their  value. 
The  same  rule  prevails  in  replevin,  under  R.  S.  ch.  124,  sec.  d9,  p.  649,  where 
either  of  the  parties,  at  the  commencement  of  the  suit,  has  onjy  a  lien 
upon,  or  special  interest  in  the  goods  replevied,  and  is  not  the  general 
owner. 

own  finding,  had  the  right  to  detain.  In  order  to  make  such  assessment, 
the  plaintiff's  property  must  be  absolute  and  unqualified.  This  the  arbi- 
trator could  not  find  cimslstently  with  his  other  finding  of  a  special  prop- 
erty in  the  defendant.  Not  being  able  to  find  an  unqualified  property  in 
plaintiff,  he  was  not  required  to  find  any  property  in  him.  It  would  not 
seem,  therefore,  tliat  the  particular  contingency  under  which  the  agree- 
ment of  submission  called  upon  the  arbitrator  to  make  any  award  con- 
cerning the  plaintiff's  right  of  property  occurred,  unless  the  absence  of 
such  a  finding  would  cause  the  award  to  seem  unjust  as  to  the  defendant, 
in  being  too  small.  And  this  is  an  error  of  which  the  plaintiff  has  no 
standing  in  court  to  complain. 

As  to  measure  of  damages  in  replevin  by  a  special  owner,  see  Weber  «• 
Henry,  16  Mich.  399;  Joint  judgment  for  independent  liens  is  error,  Sweet- 
zer  9.  Mead,  5  id.  107;  defendant  in  replevin,  having  special  lien,  can  re- 
cover only  the  value,  which,  if  not  proven,  will  be  taken  at  the  appraisal 
under  the  writ,  Walrath  o.  Campbell,  28  id.  Ill ;  defendant  can  only  re- 
cover to  the  value  of  his  special  interest,  and  if  he  is  found  entitled  to  pos- 
session merely  for  want  of  demand,  and  without  general  or  special  prop- 
erty, the  Judgment  in  his  favor  should  be  merely  nominal;  judgment  for 
full  value  will  be  erroneous.  Darling  v.  Taylor,  30  id.  54.  See  also,  as  to 
replevin  by  a  moctgagee,  under  a  mortgage  not  all  due.  Fowler  v.  Hoffman, 

81  id.  215;  see  also  Adams  i^.  Champion,  id.  233;  Hendrickson  v.  Walker, 

82  id.  68 ;  Moore  v.  Vrooman,  id.  526. 

As  tt>  measure  of  damages  for  detention  in  suit  by  special  against  general 
owner,  on  judgment  for  defendant,  McArthur  «.  Howitt,  72  111.  358;  by 
oflBcer  holding  under  execution  against  wrongful  taker,  Broadwell  v.  Par- 
adice,  81  id.  474;  defendant  prevailing  on  plea  of  nan  cepit^  entitled  only 
to  nominal  damages,  Douglass  v.  Garrett,  5  Wis.  85;  if  goods  be  wrong- 
fully taken  from  an  officer  holding  them  under  execution,  he  recovers  the 
value  of  his  special  property  (not  exceeding  the  value  of  the  goods)  viz., 
the  amount  of  balance  due  on  his  judgment,  with  costs  and  interest,  Booth 
«.  Ableman,  20  id.  21 ;  see  also  Sclleck  v.  Phelps,  11  id.  380;  verdict  must 
find  who  is  the  general  owner,  and  the  value  of  defendant's  special  prop- 
erty, Warner  v.  Hunt,  30  id.  200;  see  also  to  same  pomt,  Battis  o.  Hamliii, 
22  id.  669;  as  to  increase  of  value  b}'  defendant's  labor  and  skill  applied, 
bona  flde.  Single  «.  Schneider,  24  id.  209  (corrected  by  ch.  263,  Laws  of 
1873);  Hungerford  v.  Redlord,  29  id.  345;  Barney,  Administrator,  t?.  Doult. 
lass,  22  id.  464;  Union  Lumbering  Co.  v.  Tronsou,  36  id.  126;  Brewster  i. 

Carmichael,  39  id.  456 ;  Hass  «.  Prescott,  38  id.  146. 
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Case  reserved  from  Wayne  Circuit  Court. 

Davidso^iy  in  person. 

Ycm  Dyke  and  ErrmionSy  for  defendant. 

By  the  Courts  Miles,  J.  This  was  an  action  of  replevin, 
for  the  taking  and  detention  of  a  carding  machine,  commenced 
in  the  circuit  court  of  Wayne  county,  where  the  cause  was 
once  tried,  when  the  jury  failing  to  agree  upon  a  verdict,  the 
subject  matter  of  the  action  was  submitted  to  an  arbitrator. 

For  a  statement  of  the  subject  matter  of  the  suit,  the  par- 
ties to  the  submission  referred  to  the  pleadings;  a  copy  of 
which  was  annexed  to  and  formed  a  part  of  the  submission. 

The  declaration  was  for  taking  and  detaining  one  of  Dag- 
gett's patent  carding  machines.  The  defendant  plead:  1,  not 
guilty;  2,  property  in  one  Henry  B.  Holbrook;  3,  property  in 
Holbrook  and  the  defendant;  4,  property  in  the  defendant;  5, 
property  in  the  defendant  and  the  plaintiflT.  The  plaintiff,  it 
appears,  claims  title  as  a  purchaser,  under  a  levy  and  sale  upon 
execution  from  the  circuit  court  against  Holbrook. 

By  the  submission  it  was  provided  that  the  award  of  the 
arbitrator  being  made  and  reported  within  one  year  to  the  cir- 
cuit court,  the  judgment  thereon  should  be  final;  and  by  a 
sti|>ulation  indorsed  on  the  submission,  it  was  further  agreed 
that  the  award  should  be  entered  as  the  judgment  of  the 
[389*]  court  in  the  case  then  pending;  either  party  to  *have 
the  same  right  to  correct  such  judgment  as  if  the 
cause  was  duly  tried  in  said  court. 

There  is  a  further  stipulation  between  the  parties,  requir- 
ing the  referee  to  return,  with  his  award,  all  the  evidence,  ex- 
hibits and  matters  in  testimony  before  him,  to  the  circuit 
court. 

It  is  manifest,  from  an  inspection  of  the  instrument  in  writ- 
ing, executed  and  acknowledged  by  the  parties,  for  that  pur 
pose,  that  the  subject  matter  of  the  suit  was  submitted  to  ar- 
bitration agreeably  to  the  provisions  of  the  statute.     R.  S.  565. 

After  an  award  was  made,  a  motion  was  submitted  to  the 
circuit  court,  by  the  plaintiff  to  set  it  aside;  and  a  counter 
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motion  haviDg  been  made  by  the  defendant  for  judgment  upon 
it,  the  questions  of  law  arising  upon  these  motions  have  been 
reserved  by  the  circuit  court  for  the  opinion  of  this  court. 

There  are  several  special  provisions  in  the  submission,  which 
require  the  arbitrator  to  state:  1.  The  property  of  the  defend- 
ant in  the  machine  according  to  law:  2.  Its  actual  value  at 
the  time  it  was  replevied,  if  he  finds  the  general  property  in 
the  defendant:  3.  The  actual  damages  sustained  by  the  de- 
fendant, if  he  finds  that  the  defendant  had  only  a  lien  on,  or  a 
special  property  in  the  machine:  4.  If  he  shall  find  that  the 
right  of  property  was  in  the  plaintifi^,  or  that  he  was  entitled 
to  the  possession,  then  that  he  shall  assess  adequate  damages 
for  the  detention. 

The  arbitrator  found  that  the  plain tiflF  replevied  the  ma- 
chine and  appurtenaoces  on  the  12th  day  of  February,  1845; 
that  it  was  then  worth  $450 ;  that  the  defendant  at  that  time 
did  not  own  the  general  property  in  the  machine;  that  he  had 
in  it  a  special  property,  and  was  entitled  to  the  possession 
thereof  for  four  years  succeeding  the  1st  day  of  April,  1843, 
by  virtue  of  a  lease  from  Henry  B.  Holbrook  to  him;  that  the 
fi.fa,  was  levied  and  the  sale  made  subject  to  said  lease;  that 
the  plaintiff  had  no  right  to  take  away  the  machine  from  the 
defendant  at  the  time  he  replevied  the  same,  but  that  the  de- 
fendant was  lawfully  entitled  to  the  possession  of  the  same  up 
to,  and  until  the  first  day  of  April,  1847.  The  award  is  dated 
in  December,  1847. 

The  arbitrator  then  proceeds,  in  his  award,  to  assess  the 
damages  of  the  defendant,  and,  as  required  by  the  submission, 
to  state  the  principle  by  which  he  arrives  at  the  amount 
of  the  same.  He  says:  "I  fur*ther  determine,  etc.,  [390*] 
that  the  actual  damages,  consisting  of  the  value  of  the 
rent  and  use  of  the  machine,  from  the  time  it  was  so  replevied 
from  said  Gunsolly  by  said  Davidson,  until  the  expiration  of 
the  said  unexpired  term,  to  wit,  until  the  first  day  of  April, 
1847,  independent  of  the  question  of  loss  of  profits  and  injury 
to  business,  by  its  being  so  taken  away,  was  at  least  two  hun- 
dred and  twenty-five  dollars.    The  basis  upon  which  I  so  make 

479 


391  CASES  IN  THE  SUPREME  COURT. 

^^— M^^—    ■     ■'  11.11  I  I  ^^-^^^^— 

Davidson  vs.  Gunsolly. 

up  and  find  that  amount  being  as  follows,  viz.:  that  said  Oon- 
soUj  could  not  have  rented  such  a  machine  for  the  same  space 
of  time  for  a  less  sum;  and  that  any  one  desiring  the  use  of 
such  a  machine  for  such  a  time  would  be  willing  to  pay  that 
price  therefor;  that  that  sum  would  be  deemed  a  fair  price; 
and  that  twenty-five  dollars  would  be  a  low  and  reasonable 
sum  for  taking  down  and  putting  up  the  same,  receiving  and 
returning  it." 

I  have  thus  stated  particularly  this  part  of  the  submission, 
and  of  the  award,  for  the  purpose  of  noticing  one  of  the  ob- 
jections made  to  it  by  the  plaintifi^,  to  wit,  that  the  arbitrator 
has  not  thereby  determined  in  whom  the  general  property  in 
the  machine  was,  at  the  time  it  was  replevied.  If  this  objec- 
tion is  well  founded,  it  is  for  the  reason  that  the  circuit  court 
cannot  know  from  the  award  what  judgment  to  give. 

In  trover,  by  one  having  a  lien  on  goods  against  the  gen- 
eral owner,  or  one  who  has  converted  the  goods  by  his  direc- 
tion, the  plaintifl^  can  recover  only  according  to  his  special 
interest;  but,  in  a  like  action  against  a  stranger,  the  full  valae 
of  the  goods  may  be  recovered,  although  exceeding  the  lien, 
and  the  plain tifl^  will  then  be  a  trustee  for  the  general  owner 
as  to  the  balance  —  if  the  goods  converted  are  of  less  value 
than  the  amount  of  the  lien,  no  more  can  be  recovered  than 
their  value.  7  Cow.  681,  n.  a;  see  also,  5  Bin.  457-60,  show- 
ing this  principle  to  be  of  very  ancient  origin. 

The  twenty-ninth  section  of  the  act  relating  to  replevin, 
provides,  that  when  either  of  the  parties  to  the  action,  at  the 
time  of  the  commencement  of  the  suit,  shall  have  a  lien  upon 
or  a  special  property  in  the  goods,  and  is  not  the  general 
owner,  that  fact  may  be  proved  on  the  trial,  and  the  jury  arc 
required  to  find  according  k)  such  fact  by  their  verdict,  and 
the  court  shall  thereupon  render  such  judgment  as  shall  be 
just  between  the  parties.     R.  S.  549. 

This  section  was  first  enacted  in  1841,  8ess.  L.  1841,  p.  54, 
and  is  not  contained  in  the  statute  of  New  York,  from  whence 

ours  is  derived. 
[891*]      *It  is  said  to  have  been  intended  to  introduce  in  ao- 
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tions  of  replevin,  the  rules  governing  in  actions  of  trover  just 
stated.     Tiffany's  Treatise,  p.  53. 

If  those  rules  are  to  apply,  and  I  see  no  reason  why  they 
should  not,  then  it  sieems  to  me  the  defendant  might,  on  this 
award,  be  entitled  to  judgment  for  the  value  of  the  machine, 
or  for  a  return,  with  damages  for  the  detention. 

JBut  should  not  the  plaintiff's  property  in  the  machine  be 
ascertained  to  enable  the  court  to  say  whether  the  defendant 
should  have  judgment  for  the  damages  alone,  or  for  the  value 
and  damages,  or  a  return  and  damages.  If  the  plaintiff  is  the 
general  owner,  by  having  acquired  title  under  the  sale  on  the 
fi,fa,  against  Holbrook,  then  the  defendant  is  only  entitled  to 
the  value  of  his  special  property;  whereas,  if  the  plaintiff  is 
without  right,  the  defendant  is  entitled  to  judgment  for  the 
value,  or  for  a  return,  at  his  election.  Whether  the  plain- 
tiff acquired  a  title,  must  depend  upon  the  interest  of  Hol- 
brook, as  he  could,  by  the  purchase,  acquire  no  other  or  great- 
er interest  than  Holbrook  had.  Hence,  it  is  necessary  to  es- 
tablish Holbrook's  title,  to  show  the  property  of  the  plaintiff. 

The  title  of  the  plaintiff  was  put  in  issue  by  the  pleadings, 
but  is  not  determined  by  the  award.  That  seems  to  be  neces- 
sary, for  the  reasons  just  stated. 

I  have  been  somewhat  embarrassed  in  the  examination  of 
this  case,  by  the  special  provisions  in  the  submission,  and  by  the 
consideration  that  they  might  be  intended  to  control  the  effect 
of  the  general  submission  of  the  subject  matter,  but,  upon  re- 
flection, have  come  to  the  conclusion  that,  although  they  point 
out  the  duty  of  the  arbitrator  in  certain  particulars,  they  do 
not  specify  his  whole  duty,  and  that  the  submission  would  be 
equally  as  well  without  them.  I  refer  to  the  directions  as  to 
the  assessment  of  damages  in  the  event  of  finditig  a  property 
in  the  defendant,  or  in  the  plaintiff,  either  general  or  special. 
It  is  unnecessary  to  inquire  whether  the  suit  was  or  was  not 
discontinued  by  the  submission;  enough  appears  to  show  the 
intention  of  the  parties,  that  the  case  should  be  tried  before 
the  arbitrator  upon  the  rules  of  law  applicable  to  the  action 
of  replevin,  which  was  pending  at  the  time  of  the  submission. 
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Having  determined  that  the  award  is  defective  io  the 
392*]  particular  allu*ded  to,  the  next  inquiry  is,  How  is  it 
affected  by  such  imperfection?  The  powers  of  the 
court  designated  in  the  submission,  to  control  the  award,  are 
prescribed  in  the  ninth  section  of  the  act  concerning  arbitra- 
tions ;  it  may  either  vacate,  or  modify  and  correct.  One  ground 
of  an  application  to  vacate  is,  that  the  arbitrator  so  imperfectly 
executed  his  powers  that  a  mutual,  final  and  definite  award  on 
the  subject  matter  submitted  was  not  made.  If  we  are  correct 
in  the  view  we  have  taken  of  this  matter,  here  was  an  imper- 
fect execution  of  the  powers  of  this  arbitrator.  The  whole 
subject  matter  of  the  suit  was  submitted  to  him ;  he  was  suffi- 
ciently instructed,  so  far  as  the  parties  could  do  it  by  special 
directions  and  stipulations,  and  with  every  legal  intendment 
in  favor  of  the  award,  and  in  the  exercise  of  all  that  hberality 
which  we  are  bound  to  exert  in  its  construction,  it  seems  still 
radically  defective. 

There  are  other  objections  to  the  award  made  in  the  case, 
but  as  the  one  decided  disposes  of  it,  and  as  its  many  pecu- 
liarities have  rendered  the  investigation  of  the  questions  in- 
volved somewhat  difficult  and  embarrassing,  I  do  not  feel 
called  upon  to  express  an  opinion  on  the  other  points,  though 
all  of  them  have  been  examined,  trusting  that  the  parties  may 
never  be  under  the  necessity  of  again  bringing  the  case  into 
this  court  in  its  present  shape. 

Certified  accordingly. 


In  thb  Matteb  of  Mills,  an  Attobney. 

R  S.t  ch.  05,  sec.  84,  provides  that  any  attorney,  solicitor  or  counselor  may 
be  removed  or  suspended,  who  shall  be  guilty  of  any  deceit,  malprac- 
tice,  crime,  or  misdemeanor.  The  court  may  remove  or  susi)end  aa 
attorney  for  other  causes  than  those  mentioned  in  the  statute,  which  is 

Note. — An  attorney,  except  for  contempt,  should  be  tried  on  legal 
charges,  so  that  an  appellate  court  may  determine  their  sufficiency,  Dick- 
enson 9.  Dustin,  21  Mich.  561.    Proceedings  to  disbar  are  qtMsi  crimiDali 
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not  to  be  construed  as  restrictive  of  the  general  powers  of  the  court 
over  its  officers. 

A  charge  made  against  an  attorney  for  the  purpose  of  removing  him,  that 
he  is  of  notoriously  bad  character,  not  to  be  believed  under  oath,  and 
unworthy  to  practice  as  an  attorney,  is  too  general.  Specific  acts 
should  be  charged,  so  as  to  give  the  respondent  an  opportunity  of  an- 
swering them. 

•But  a  charge  that  the  reputation  of  an  attorney  for  truth  and  veracl-  [393*] 
ty  is  so  notoriously  bad  that  hp  is  not  to  bo  believed  under  oath 
/contains  good  cause  for  removal,  and  is  not  too  general. 

-Sy  the  Cov/rtj  Whipple,  C.  J.  This  case  comes  before  the 
court  upon  questions  reserved  by  the  circuit  judge  of  the 
county  of  Kent. 

Charges,  affecting  the  professional  and  moral  character  of 
the  respondent  were  filed  by  Charles  P.  Babcock  against  Mills, 
in  the  circuit  court  of  the  county  of  Kent.  Among  these 
charges  were  the  following: 

1.  ''  That  said  Mills  is  of  notoriously  bad  character,  not  to 
be  believed  under  oath,  and  unworthy  to  practice  as  an  attor- 
ney." 

2.  "  That  the  reputation  of  said  Mills  for  truth  and  veracity 
is  so  notoriously  bad,  that  he  is  not  to  be  believed  under  oath." 

Testimony  was  taken  in  support  of  each  of  these  charges. 
It  being  objected  by  the  respondent,  that  they  were  too  gen- 

and  should  be  clearly  supported  to  warrant  conviction,  Buluss-  Case,  28 
id.  507. 

In  Illinois  the  court  would  disbar  an  attorney  who  corruptly  allows  a 
Judgment  to  be  rendered  against  a  client  without  his  consent.  People  «. 
Lamboon,  1  Scam.  123.  Or  for  corruptly  abstracting  papers  from  the  files, 
if  clearly  proved,  People  ex  rel.  «.  Harvey  and  c.  Miller,  41  111.  277.  See 
as  to  testifying  as  witness  without  first  withdrawing  as  attorney,  Ross  o. 
Demoss,  45  id.  447 ;  Morgan  v,  Roberts,  88  id.  65.  Circuit  court  might 
suspend  an  attorney  from  practice  at  a  particular  circuit  until  the  next 
term  of  supreme  court,  'Winkelman  v.  People,  50  id.  449.  Supreme  court 
would  disbar  for  false  representations,  and  obtaining  money  for  services 
falsely  claimed  to  have  been  rendered,  People  v.  Ford,  54  id.  520.  Per- 
son moving  to  strike  from  the  roll  for  failure  to  pay  over  moneys  collected, 
need  not  be  a  creditor,  People  v.  Palmer,  61  id.  255.  Supreme  court  will 
not  disbar  for  ungentlemauly  conduct  at  the  circuit,  id.  Nor  for  miscon- 
duct not  in  his  official  capacity  as  attorney,  People  v.  Allison,  68  id.  161. 
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eral  and  indefinite  in  their  character,  and  that,  if  trne,  they 
would  not  authorize  the  court  to  revoke  his  license,  the  circuit 
judge  deemed  it  proper  to  ask  our  advice  in  respect  to  the  ob- 
jections thus  raised.  By  the  Kevised  Statutes,  ch.  95,  sec.  26, 
it  is  provided  that  "  No  person  shall  practice  as  an  attorney 
or  counselor  at  law  (except  in  the  county  court),  or  as  a 
solicitor  or  counselor  in  chancery,  within  this  state,  unless  he 
shall  be  approved  by  the  court  for  his  good  character  and 
learning.'*^  The  27th  section  authorizes  the  supreme  court  to 
"  grant  to  any  citizen  of  this  state,  of  good  moral  character, 
and  of  the  age  of  twenty  one  years,  a  license  to  practice  as  an 
attorney  and  counselor  at  law,  upon  an  examination  at  a 
stated  term  of  such  court,  in  the  presence  of  the  justices  there- 
of, when  satisfied  that  the  applicant  possesses  sufficient  legal 
learning  and  ability  to  discharge  the  duties  of  such  office." 
The  34rth  section  provides  that  "  Any  attorney,  solicitor  or 
counselor,  may  be  removed  or  suspended,  who  shall  be  gnilty 
of  any  deceit,  malpractice,  crime  or  misdemeanor." 

The  prerequisites  necessary  to  admission  at  the  bar  are, 
Jirst^  that  the  applicant  shall  be  approved  by  the  court  for  his 
good  tnoral  character,'  and,  second^  that  he  possesses  sufficient 
legal  learning  to  discharge  the  duties  of  his  office. 

The  authority  of  the  court  to  remove  or  suspend  an  attorney 
when  guilty  of  any  deceit,  malpractice  or  crime,  exists  inde- 
pendently of  the  statute.  Whether  this  authority  to 
[394*]  revoke  a  license  granted  to  an  at*torney,  extends  to 
causes  other  than  those  s^^citied  in  the  thirty-fourth 
section,  is  now,  for  the  first  time,  presented  for  the  considera- 
tion of  this  court. 

If  our  courts  are  restricted  to  the  causes  set  forth  in  the 
statute,  there  would  seem  to  be  a  lamentable  defect  in  our 
laws.  The  words  "  deceit "  and  "  malpractice,"  in  the  statute 
have  direct  reference  to  the  conduct  of  an  attorney,  as  such 
attorney;  and  if  the  authority  of  our  courts  to  remove  or  sus- 
pend an  attorney  is  to  be  thus  restricted  to  official  delinquen- 
cies, it  follows,  that  however  degraded  his  moral  character  may 
be  —  whatever  fraud  or  deception  he  maybe  guilty  of — if 
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Buch  fraud  or  deception  is  unconnected  with  his  professional 
acts,  he  is  deemed  worthy  of  sC  place  at  the  bar.  In  other 
words,  an  individual  may  be  guilty  of  acts  which  involve  a 
violation  of  every  moral  precept,  and  yet  retain  our  license^ 
and  practice  in  our  courts,  provided  these  acts  were  commit- 
ted in  his  pri/vatey  and  not  official  capacity. 

If  it  is  of  consequence  to  the  community  that  those  who  are 
in  any  way  concerned  in  the  administration  of  justice,  should 
possess  a  reputation  unstained  by  those  vices  which  in  their 
nature  tend  to  degrade  and  corrupt,  then  is  it  important  that 
a  power  should  be  lodged  in  some  tribunal,  to  purge  the  bar 
of  such  as  may  have  become  the  victims  of  such  vices.  That 
no  person  can  faithfully  and  honorably  discharge  the  delicate 
and  responsible  duties  of  an  attorney,  unless  fortified  by  strong 
moral  principles,  is  too  clear  for  argument.  The  nature  of 
those  duties  necessarily  implies  the  possession  of  high  moral 
character,  in  order  to  their  conscientious  performance.  Thia 
our  statute  contemplates,  for  it  is  only  to  those  who  are  "ap- 
proved  by  the  court  for  their  good  character,"  who  are  per- 
mitted to  wear  the  honors  and  bear  the  responsibilities  of  an 
attorney. 

If  it  be  necessary,  to  gain  admission  at  the  bar,  that  a  per- 
son should  furnish  the  evidence  of  "  moral  character,"  as  re- 
quired by  the  twenty-seventh  section,  how  infinitely  greater 
the  necessity,  that  he  should  actually  possess  that  character, 
when  he  shall  have  entered  upon  the  active  and  exciting  thea- 
tre of  professional  life,  where  he  is  beset  at  every  moment  by 
temptations,  well  calculated  to  test  the  firmness  of  his  princi- 
ples. 

It  cannot  be  contended,  with  reason,  that  while  our  courts 

are  clothed  with  the  authority  to  revoke  the  license  of 

an  attorney  who  may  *be  convicted  of  a  misdemeanor^  [396*3 

that  they  are  powerless  when  that  authority  is  invoked 

in  respect  to  an  attorney  who  may  be  convicted  of  immoralir- 

ties  which  utterly  unfit  him  for  the  association  of  gentlemen, 

and  the  faithful  discharge  of  his  duties,  either  to  his  clients, 

or  to  the  court  in  which  he  may  practice. 
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Can  it  be  that  an  attorney,  convicted  of  a  petty  oifensein  no 
wise  involving  moral  turpitude  —  one  who  may  have  adorned 
the  profession  by  his  talents,  his  eloquence  and  his  learning- 
may  be  expelled  from  the  bar;  while  another,  whose  reputa- 
tion may  not  have  extended  beyond  the  limits  of  tlie  to^^l- 
ship  in  which  lie  resides,  and  whose  character  may  be  stained 
by  gross  immoralities,  is  permitted  to  appear  as  a  counselor 
and  advocate  in  courts  of  justice?  Such  a  state  of  things 
would  result,  if  the  views  taken  by  the  respondent  be  correct. 

As  it  is  a  condition  ])recedent  to  his  admission  at  the  bar, 
tluit  an  attorney  should  possess  a  blameless  moral  character,  I 
think  he  forfeits  his  rights  as  such  attorney,  upon  a  breach  of 
that  condition.  When  a  license  is  granted  to  an  attorney,  we 
certify  to  the  world,  that  he  has  been  "approved  by  the  ceurt 
for  his  good  character  and  learning."  Upon  this  certificate 
the  public  have  a  right  to  rely.  They  may  fairly  presume,  so 
long  as  the  attorney  retains  his  office,  that  his  "good  charac- 
tiT"  continues  to  be  "approved  by  the  court,"  and  that  they 
may  safely  relv  on  his  honor  and  integrrity. 

Should  this  court,  after  being  officially  advised  that  one  of 
its  officei's  has  forfeited  the  good  name  he  possessed  when 
permitted  to  assume  the  duties  of  his  office,  still  hold  him  out 
to  the  world  as  worthy  of  confidence,  they  would,  in  my  opin- 
ion, fail  in  the  performance  of  a  duty  cast  upon  them  by  the 
law.  It  is  a  duty  they  owe  to  themselves,  to  the  bar,  and  the 
public,  to  see  that  a  power  which  may  be  wielded  for  good  or 
for  evil  is  not  entrusted  to  incompetent  or  dishonest  hands. 
The  extreme  judgment  of  expulsion  is  not  intended  as  a  pun- 
ishment inflicted  upon  the  individual,  but  as  a  measure  neces- 
sary to  the  protection  of  the  public,  who  have  a  right  to  de- 
mand of  us,  that  no  person  shall  be  permitted  to  aid  in  the 
administration  of  justice  whose  character  is  tainted  with  cor- 
ruption. 

Upon  principle,  therefore,  I  think  that  the  authority  of  tliis 

court  over  attorneys  ought  not  to  be  restricted  to  the  cases 

specified  in  the  statute.     And  the  reasoning  by  which 

[396*]  1  am  conducted  to  this  result  is  ^conclusive  to  show, 
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that  the  legislature  never  intended  to  withhold  from  our  courts 
the  exercise  of  a  power  so  necessary  to  preserve  the  admin- 
istration of  justice  from  pollution,  and  the  public  from  im- 
position. 

Let  us  now  examine  the  question  presented  for  our  consid- 
eration, with  reference  to  adjudged  cases  to  be  found  in  the 
English  and  American  reports. 

In  Ex  parte  Brownsall^  Cowp.  829,  an  application  was  made 
to  the  King's  Bench  to  strike  the  defendant's  name  from  the 
roll  of  attorneys,  he  having  been  convicted  of  stealing,  five 
years  before  the  application,  and  no  misconduct  since  having 
been  imputed  to  him.  Lord  Mansfield  remarked,  that  as  it 
was  for  the  dignity  of  the  profession  that  a  solemn  opinion 
should  be  given,  he  would  take  an  opportunity  of  consulting 
air  the  judges.  At  a  subsequent  day,  he  stated  that  he  had 
consulted  all  the  judges,  and  they  were  unanimously  of  opin- 
ion that  the  defendant  "  having  been  burnt  in  the  hand  is  no 
objection  to  his  being  struck  off  the  roll;  and  it  is  on  this 
principle,  that  he  is  an  unfit  person  to  practice  as  an  attor- 
ney. It  is  not  by  way  of  punishment,  hut  the  courts  m  such 
oases^  exercise  their  discretion  whether  a  man  whom  they  have 
formefrly  admitted  is  a  proper  person  to  he  continiied  on  the 
roll  or  not,^^ 

In  the  case  of  the  King  v.  Southerton^  6  East,  127,  the  de- 
fendant had  been  indicted  and  convicted  for  sending  a  letter 
to  extort  money,  etc.  Judgment  was  afterwards  arrested,  on 
the  ground  that  the  ofiense  of  which  the  defendant  had  been 
convicted,  was  not  cognizable  by  the  laws  of  the  country. 
Lord  Ellenborough,  Chief  Justice,  however,  remarked  "that 
enough  appeared  to  the  court  to  satisfy  them  that  the  defend-j 
ant  was  a  very  improper  person  to  remain  as  an  attorney  on| 
the  rolls  of  the  court.'-  Appropriate  proceedings  having  been 
instituted,  the  defendant's  name  was  stricken  from  the  roll. 

In  Smithes  Case^  1  Brod.  &  Bing.  522,  the  defendant,  an 
attorney,  was  stricken  from  the  roll  "  for  supporting  his  clerk 
in  swearing  falsely  (as  bail)  that  he,  the  clerk,  was  a  lace  man- 
ufacturer." 
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It  has  been  held  by  the  supreme  court  of  Ohio,  that  "  offi- 
cial deliDquency  and  b(ise  immorality  "  will  constitute  a  good 
ground  for  revoking  the  license  of  an  attorney.  1 1  Ohio,  430. 
The  statute  of  Ohio  authorizes  the  supreme  court  or 
[897*]  court  of  common  pleas  to  suspend  any  at*tomey  or 
counselor  at  law  from  practicing  in  their  respective 
courts,  "ybr  misconduct  in  office^  or  for  good  cause  shown,^^ 
It  is  not  apprehended  that  this  last  cause  was  intended  to  en- 
large the  powers  which  e^ery  court  has  over  the  conduct  of 
this  class  of  officers.  The  words,  "  for  good  cause  shown," 
must,  according  to  every  sound  rule  of  construction,  refer  to 
such  causes  as  would,  according  to  law  and  the  practice  of 
courts,  justify  the  exercise  of  this  power. 

In  LeigK^8  Case^  1  Munf.  481,  Judge  Eoane,  in  speaking  of 
attorneys,  says:  "In  order  to  secure  a  due  degree  of  probity 
and  knowledge  in  their  profession,  so  indispensable  to  persons 
acting  in  that  character,  none  are  permitted  to  act  as  such  bat 
those  who  are  allowed  by  the  judges  to  be  skilled  in  the  law, 
and  certified  by  the  court  of  the  county  of  their  residence  to 
be  persons  of  honesty,  probity,  and  good  demeanor.  Having 
obtained  the  sanction  of  these  two  tribunals,  touching  these 
two  particulars,  an  attorney  is  licensed  or  allowed  to  practice; 
and  the  court  have  also  a  contiriuing  control  over  them,  with 
power  to  revoke  the  licenses  for  unworthy  practice  or  be- 
havior." 

In  the  case  of  Levi  S.  Burr,  an  attorney,  reported  in  1 
"Wheeler's  Grim.  Cases,  503,  Judge  Cranch  has  examined, 
with  great  learning  and  ability,  the  whole  ground  upon  which 
the  authority  of  courts  to  strike  attorneys  from  the  roll  rests, 
and  the  nature  and  extent  of  that  authority.  The  question 
was  distinctly  presented,  and  argued  by  able  counsel,  whether 
the  court  was  limited  to  the  investigation  of  such  charges  as 
related  to  the  defendant's  conduct  as  an  attorney.  In  discuss- 
ing this  question.  Judge  Cranch  put  the  following  inquiries: 
"  Can  it  be  said  that  if  an  attorney  should  be  convicted  of 
highway  robbery,  or  larceny,  or  forging,  or  any  other  infamous 
crime,  or  grossly  dishonest  conduct^  the  court  must  close  ita 
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eyes — irinst  refrain  from  inquiry?  Is  not  the  respectabil- 
ity of  the  court,  in  some  manner,  connected  with  that  of  the 
bar?  A  regard  to  the  purity  of  the  administration  of  justice 
demands  that  the  bar  should  be  pure  and  honest,  and,  if  pos- 
sible, highly  honorable."  Having  found  the  defendant  guilty 
of  several  charges,  relating  as  well  to  his  pri/vate  as  profes^ 
clonal  conduct,  Burr  was  suspended. 

I  have  been  referred  to  the  case  of  James  Stryher^  1  Wheel- 
er's Crim.  Gases  330,  as  containing  doctrines  adverse  to 
the  views  I  have  expressed  in  this  opinion.  It  is  certainly 
true,  if  the  conclusions  of  the  recorder  in  that  case  be 
correct,  that  the  authority  of  courts  over  *attorneys  [398*] 
can  only  be  exercised  when  the  acts  complained  of  re- 
late to  his  conduct  as  attorney,  or  where  he  has  been  guilty 
of  a  crime  "  which  would  disqualify  him  from  being  a  wit- 
ness upon  oath."  The  weight  to  be  given  to  this  authority 
must  depend  upon  the  strength  of  the  reasoning  by  which  it 
is  supported.  That  reasoning  I  shall  have  occasion  to  examine 
in  the  progress  of  this  opinion. 

In  the  case  of  Smith  v.  The  State  of  Tennessee,  it  was  held 
to  be  good  cause  for  striking  the  name  of  an  attorney  from 
the  roll,  that  he  had  killed  another  person  in  a  duel.  1  Terg. 
228. 

"Without  multiplying  authorities  in  illustration  of  the  prin- 
ciple I  am  seeking  to  establish,  I  propose  now  to  apply  those 
already  cited  to  the  question  immediately  before  us.  The  al- 
legation that  the  defendant  "  is  of  notoriously  bad  character  " 
is,  I  think,  too  general.  Specific  acts  should  be  charged,  so  as 
to  give  the  respondent  an  opportunity  of  answering  them.  It 
would  be  unsafe  to  sustain  a  charge  in  this  general  form,  as  a 
wide  diflFerenco  of  opinion  exists  as  to  what  constitutes  a  good 
or  bad  character.  What  one  person  may  regard  as  virtuous, 
another  may  consider  vicious. 

The  other  charge,  I  do  not  think  is  obnoxious  to  this  objec- 
tion. It  is  certain  and  specific,  and  alleges  that  the  reputation 
of  Mills  for  truth  and  veracity  is  so  notoriously  bad  that  he  is 

not  to  be  believed  under  oath.     If  this  charge  be  sustained, 
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will  it  authorize  the  circuit  court  to  suspend  or  revoke  the 
license  heretofore  granted  to  the  respondent?  It  is  not  ques 
tioiied,  that  if  evidence  to  support  such  a  charge  had  been  ad- 
duced to  tlie  court  when  Mills  presented  his  application  for  a 
license,  that  it  would  have  been  denied  him.  He  would  have 
been  told,  that  a  person  whose  reputation  for  truth  and  ve- 
racity was  so  bad,  as  that  he  would  not  be  believed  under  oath, 
was  an  unsafe  depository  of  a  power  to  act  as  a  public  attor- 
ney; tliat  such  a  power  could  only  be  intrusted  by  courts  to 
those  who  sustained  "  a  good  nioral  character."  If  this  be  so, 
is  iu  consistent  with  reason  or  policy,  to  allow  a  person  to  re- 
tain a  license  who  may  have  become  infamous  afttr  it  is 
granted?  The  oath  which  he  has  taken,  binding  him  to  a 
faithful  discharge  of  his  duties,  is  no  longer  obligatory  on  his 
conscience;  for  a  person,  whose  reputation  is  thus  condemned, 
will  not  hesitate,  wlien  prompted  either  by  his  interests  or  his 
passions,  to  violate  that  oath. 

If  an  attorney  be  guilty  of  the  crime  of  perjury, 
[399*]  courts  do  not  hesi*tate  to  declare  his  office  forfeited; 
and  this  for  the  reason,  that  no  confidence  is  to.be 
placed  in  his  veracity.  The  fact  being  established  by  the  ver- 
dict of  a  jury,  that  he  has  once  committed  perjury,  he  is  no 
longer  permitted  to  give  evidence  in  a  court  of  justice — all 
confidence  in  his  veracity  is  destroyed  —  the  legaj  inference  is, 
that  having  in  a  single  instance  stated  an  untruth  while  un- 
der the  sanctions  of  an  oath,  he  would,  without  any  compunc- 
tions of  conscience,  repeat  the  offense. 

Is  an  individual,  whose  conduct  in  life  is  such  as  to  warrant 
the  general  belief  that  he  would  commit  the  crime  of  perjury, 
entitled  to  any  more  confidence  than  the  person  who  may 
have  been  legally  convicted  of  that  crime?  Tlie  distinction 
between  the  supposed  cases  consists  in  this,  that  the  un wor- 
thiness of  one  has  been  pronounced  by  the  verdict  of  a  jury, 
and  that  of  the  other  by  the  concurrent  testimony  of  those 
who  have  been  the  daily  witnesses  of  his  conduct;  the  infamy 
of  one  may  have  been  established  by  false  witnesses  —  the 
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witnesses  by  which  the  infamy  of  the  other  is  established  are 
his  actSy  which  cannot  lie. 

Again.  Let  me  suppose  the  defendant  put  upon  the  stand 
as  a  witness.  After  rendering  his  testimony,  a  cloud  of  wit- 
nesses, composed  of  his  immediate  neighbors,  are  next  called 
to  the  stand,  and  all  agree  that  his  reputation  for  truth  is  so 
bad  that  they  would  not  believe  him  under  oath.  Now,  upon 
such  testimony,  a  verdict  that  he  is  guilty  of  perjury  cannot 
be  pronoimced  against  him,  and  yet  the  court  would  instruct 
the  jury  that  his  testimony  is  unworthy  of  belief,  unless  cor- 
roborated by  that  of  other  witnesses  whose  characters  areun- 
impeached.  And,  unless  thus  corroborated,  he  stands  upon 
no  better  moral  footing  than  the  convicted  felon. 

If  these  views  be  just,  the  inference  seems  irresistible,  that 
if  the  respondent  is  such  as  is  described  in  the  last  charge,  a 
power  resides  in  the  court  of  withdrawing  the  license  or  per- 
mission heretofore  granted  to  him.  I  perceive  no  hardship 
in  subjecting  the  defendant  to  a  trial  on  this  charge.  It  c^lls 
upon  him  to  defend  his  reputation  against  a  charge  which 
noay  be  easily  repelled,  if  that  reputation  stands  fair  in  the 
communitv  in  which  he  dwells.  It  is  often  more  difficult  to 
defend  one's  self  against  particular  charges  of  falsehood  or  of 
perjury,  than  against  a  general  charge  like  that  preferred 
against  the  respondent. 

A  man  who  bears  an  honest  name  is  always  ready  to 
repel  an  a8*sault  upon  his  general  character.  No  ar-  [400*] 
gument  in  favor  of  the  respondent  can  be  deduced 
from  the  fact  that  other  public  officers  are  not  subjected  to  re- 
moval, except  for  official  misconduct.  In  their  cases  a  remedy 
is  provided:  their  appointments  are  for  limited  periods,  when 
their  conduct  is  subjected  to  the  scrutiny  of  the  appointing 
power.  But  in  the  case  of  attorneys,  their  right  to  exercise 
the  functions  of  their  office  continues  during  good  behavior. 

I  do  not  wish  to  be  understood  as  affirming,  that  for  every 
moral  delinquency,  the  court  would  be  authorized  to  revoke 
the  license  of  an  attorney.     In  the  exercise  of  a  sound  dis- 
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cretion,  the  court  should  only  entertain  such  as  are  in  their 
nature  gross,  and  unfit  a  person  for  an  honest  discharge  of  the 
trust  reposed  in  him. 

In  tfte  case  before  us,  I  am  of  the  opinion  that,  if  the  charge 
I  have  been  considering  is  made  out  by  proof,  that  the  re- 
spondent has  forfeited  his  office;  that  if  fully  established,  it 
necessarily  implies  a  baseness  of  character,  which  disqualifies 
him  for  discharging  the  duties  of  his  office  with  that  faith- 
fulness and  integrity  so  necessary  to  preserve  the  honor  of  the 
profession  from  reproach,  the  public  from  imposition,  and  the 
administration  of  justice  from  impurity. 

Grben,  J.,  dissented,  as  to  the  sufficiency  of  the  second 
charge,  deeming  it  too  general;  but,  in  all  other  respects,  con- 
curred in  the  opinion  of  the  court. 


Oampau  et  al.  vs.  Chene  et  al. 


In  equity,  the  statute  of  limitations,  or  objections  in  analogy  to  it  npoa 
the  ground  of  laches,  may  be  taken  advantage  of  by  demurrer;  and  if 
there  be  any  ground  of  exception  within  the  statute  to  prevent  the  bar, 
or  ground  to  rebut  the  presumption  arising  from  length  of  time,  it 
should  be  stated  in  the  bill. 

The  rule  extends  to  a  bare  equity  against  an  equity,  and  is  not  limited  to 
the  enforcement  of  an  equity  against  the  legal  estate. 

Note.  —  See  similar  case,  held  not  to  be  a  mortgage,  Robinson  «.  Rob- 
inson, 9  Gray  (Mass.),  447;  similar  case  held  to  be  a  motgage,  Gibson*. 
Eller,  13  Ind.  125 ;  also  Knowlton  «.  Walker,  13  Wis.  205  272.  Held  not  to 
be  a  mortgage,  but  a  grant  on  condition,  Hancock  «.  r'arleton,  6  Gray,  39; 
held  to  be  a  mortgage,  Mitchell  v  Bnrnham,  44  Me.  286:  see  also  Russell 
c.  Southard,  12  How.  139;  Smith  v.  People's  Bank,  24  Me.  185.  The  ques- 
tion  whether  the  conveyance  of  the  land  by  Campau  to  Chene,  together 
with  the  agreement  of  the  latter  to  pay  certain  debts  of  Campau  to  the  Ba- 
by estate,  and  other  third  parties,  is  a  mortgage,  a  conveyance  upon  con- 
dition, a  trust,  or  a  mere  absolute  conveyance  containing  covena  't*  by  the 
grantee,  Chene,  is  assumed  by  the  opinion  to  be  one  of  great  delicacy  and 
difl'.culty.  In  what  sense  ca  >.  Campau  be  styled  mortgagee,  when  the 
dolts  secured  by  the  so-called  mortgage  are  due  from  him  to  third  partie> 
nnd  he  would  be  merely  the  trustee  to  pay  over  any  moneys  collected  on 
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♦  A  convej'ed  a  farm  to  B,  his  son-in-law,  in  consideration  of  $2,500.  [401*] 
By  the  same  instrument,  B  bound  himself  to  pay  the  debts  of 
A,  especially  a  mortgage  on  the  farm,  and  to  account  to  A  for  the  bal- 
ance of  the  $2,500,  after  paying  the  debts ;  and  B  promised  and  obli- 
gated himself,  besides  the  payment  of  the  $2,500,  to  board,  lodge  and 
clothe  A,  in  health  and  in  sickness,  during  his  natural  life,  etc.,  and 
A  reserved  to  himself  the  right  to  live  with  B,  and  for  the  security  of 
the  payment  of  $2,500,  and  the  fulfilling  of  the  ''  clauses  and  coudi- 
tions  "  above  stated,  B  was  not  to  give,  alien,  exchange  or  sell  the  farm 
without  the  permission  of  A,  and  the  fai-m  was  to  stand  hypotl>ecated 
till  the  payment  in  full  of  the  $2,500,  when  A  was  *'  to  release  the  pres- 
ent mortgage  in  a  legal  manner."    HM^ 

1.  That  the  deed  was  neither  a  deed  of  trust,  nor  upon  condition; 
but  that  it  was  an  absolute  deed,  incorporating  within  it  a  lien,  in  the 
nature  of  a  mortgage,  to  the  grantor  for  the  $2,500,  consideration 
money. 

2.  That  the  undertakings  on  the  part  of  the  vendee  were  personal 
covenants,  and  not  conditions  of  the  grant 

8.  That  if  the  covenant  against  alienation  could  be  considered  a  con- 
dition, it  was  void. 

the  mortgage,  t^i  the  Baby  estate  and  other  creditors  ?  It  seems  to  be  a 
conveyance  with  perscmal  covenants  on  the  part  of  the  grantee,  the  per- 
formance of  which  is  made  a  charge  or  lien  upon  the  land.  In  Marvin  «. 
Titsworth,  10  Wis.  320,  it  is  held  that  a  conveyance  of  land  by  a  debtor  to 
a  third  party,  conditioned  that  if  the  debtor  should  pay  a  given  debt  the 
grantee  was  to  reconvey,  was  a  conveyance  in  trust,  and  void  under  Wis- 
consin statutes,  and  not  a  mortgage ;  and  that  the  test  whether  a  convey- 
ance made  to  secure  a  debt  is  a  mortgage  or  a  trust,  is  to  be  determined  by 
the  question  whether  the  trust  is  to  be  executed  by  the  creditor  or  by  a 
third  party;  if  by  the  former,  it  is  a  mortgage ;  if  by  the  latter,  it  is  a  trust. 
But  in  Stewart  v.  Hutchins,  6  Hill,  N.  Y.  143,  a  mere  proviso  in  a  deed, 
making  it  subject  to  certain  legacies,  was  held  to  create  a  mortgage.  See 
also  Comstock  «.  Stewart,  Walk.  (Mich.)  110;  as  to  equitable  mortgage, 
Chadwick  o.  Clapp,  69  111.  119;  Ewart  v.  Walling,  42  id.  468;  Harbison  «. 
Houghton,  41  id.  522;  Heald  u.  Wright,  75  id.  17. 

Claim  for  confirmation  of  the  title  was  made  by  Chene,  and  the  title 
was  actually  confirmed  in  1823,  at  Chene's  request,  in  "  the  heirs  of  Cam- 
pan,  subject  to  the  just,  legal  and  equitable  claims  of  Chene."  Whether 
the  conveyance  from  Campau  to  Chene  be  a  mortgage  or  a  deed  of  trust, 
it  is  necessary  to  fix  upon  some  date  at  which  Chene  began  to  hold  the 
premises  adversely  to  Campau  or  his  heirs.  Until  such  a  period,  Chene's 
possession,  whether  it  be  styled  that  of  mortgagor  or  trustee,  would  be  that 
of  Campau,  and  the  statute  of  limitations  would  not  begin  to  run,  any  more 
than  if  Campau  had  given  Chene  a  lease  for  years,  Angell  on  Limitations, 
§  449,  §  452;  Babcock  v.  Wyman,  19  How.  U.  S.  289.    The  fact  that  by  the 
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Case  in  chancery,  reserved  from  Wayne  Circuit  Court. 

A  bill  was  filed  in  that  court  on  22d  November,  lS47,bya 
part  of  the  heirs  at  law  of  John  Baptiste  Campau,  deceased, 
against  other  heirs  of  said  Campau,  and  the  devisee  of  Gabriel 

act  of  CiiPDC,  after  the  death  of  Campau  (opinion,  p.  408),  the  government 
of  the  United  States,  in  1828,  confirms  the  title  in  *'the  heirs  of  Campau 
(plaintiffs)  subject  to  the  legal  and  equitable  claims  of  Chene,"  would 
s(iem  to  be  a  recognition  by  Chene  that  up  to  that  date,  the  holding  by 
Chene  was  under  Campau,  and  not  adverse  to  him.  No  entry  by  CHm- 
pau's  heirs  could  be  necessary,  while  Chene  continued  thus  to  acknowl- 
edge their  title.  Wlieu  did  he  cease  to  do  so  f  The  case  is  silent  on  this 
point.  In  being  so  silent,  it  fails  to  afford  a  starting  point  at  which  the 
statute  of  limitations  began  to  run,  or  to  indicate  that  it  ever  did  begin  to 
run.  If  the  so-called  mortgage  from  Campau  to  Chene  were  given  b>  se- 
cure  the  payment  by  Campau  to  Chene  of  a  sum  of  money,  principal  or 
interest,  the  statute  would  run  from  the  breach,  i.  e.,  from  the  period  of 
nonpayment  But  in  this  mortgage,  no  particular  time  is  named  when 
Chene  shall  pay  C'ampau's  debts.  They  were  doubtless  past  due  whea 
this  instrument  was  given.  Without  a  time  for  performance,  there  is  no 
time  to  which  to  ascribe  a  breach,  and  without  a  breach,  it  has  been  nsu- 
ally  assumed  that  the  possession  of  the  mortgagor  does  not  become  adveise 
to  the  claims  of  the  mortgagee,  and  hence  the  statute  does  not  run.  It  has 
been  held  that  where  the  mortgagor  agrees  to  pay  at  no  particular  lime, 
and  the  mortgagee  in  possession  agrees  to  hold  until  payment  is  made  (a 
Welsh  mortgage),  no  period,  not  even  sixty  years,  will  bar  the  mortgagor's 
right  to  redeem,  Ord  u.  Henning,  1  Vt.  418 ;  Fanwick  v.  Reed,  1  Merivale, 
114.  By  parallel  reasoning,  if  the  agreement  as  to  payment  were  the  same 
and  the  mortgagor  were  in  possession,  he  might  be  regarded  as  the  tenant 
at  will  of  the  mortgagee  for  an  indefinite  period,  or  until  he  either  per* 
formed  his  covenant  or  notified  the  mortgagee  that  he  claimed  adversely. 
This  mode  of  reasoning,  however,  would  be  strained,  when  applied  to  a 
mortgage  in  which  the  covenant  of  the  mortgagor  was  to  pay  debts  due 
from  the  mortgagee  to  third  parties,  when  a  period  had  arrived  at  which 
the  debts  due  the  third  parties  would  be  presumed  under  the  statute  of 
limitations  to  have  been  paid.  This  presumption  as  to  the  latter  debts 
would  raise  a  presumption  of  performance  by  the  mortgagor,  and,  accord- 
ing to  the  use  made  of  the  statute  of  limitations  in  Hughes  9.  Edwards, 9 
Wheat.  497,  it  is  c()m])etent  to  count  backward  from  the  time  of  suit  being 
brought,  and  if  no  recognition  of  the  mortgage,  by  payment  or  otherwise, 
can  be  found,  within  twenty  years  preceding,  and  the  mortgagor  has  bet'fl 
in  possession,  the  suit  is  barred.  This  use  of  the  statute  seems  to  relieve 
those  claiming  under  the  mortgagor  of  the  necessity  of  proving  a  breach, 
in  order  to  make  his  possession  adverse  to  that  of  the  mortgagee,  and 
would  relieve  the  above  case  of  all  question. 
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Chene  deceased,  to  set  aside  the  following  deed  from  Campau 
to  Chene,  dated  27th  of  May,  A.  D.  1800 : 

"  Before  the  undersigned  witnesses,  was  present  Jean  Bap  • 
tiste  Campau,  of  the  township  of  Hamtramck,  county  of  Wayne, 
in  the  territory  of  Michigan,  who  acknowledges  to  have  sold, 
conveyed  and  made  over,  and  by  these  presents  do  sell,  convey 
and  make  over,  from  this  day  and  for  ever,  to  Gabriel  Chene 
alias  Cahousa,  his  son-in-law,  the  present  accepting  purchaser, 
for  himself,  his  heirs  and  assigns,  the  farm  or  land  on  which 
the  said  Jean  Baptiste  Campau  now  lives,  together  with  all 
the  moveables,  consisting  in  the  articles  mentioned  and  speci- 
fied in  the  annexed  inventory  to  these  presents;  also  all  the 
buildings  thereon  erected,  seeds  in  the  earth,  etc.  In  a  word, 
all  that  is  now  to  be  found  on  said  farm,  without  excepting 
nor  reserving  any  thing  whatsoever,  for  and  in  consideration 
of  the  sum  of  oue  thousand  pounds,  New  York  currency,  equal 
in  value  to  two  thousand  five  hundred  dollars,  legal  currency 
of  the  United  States;  that  the  said  Gabriel  Chene  aZia^  Ca- 
housa, promises  and  obligates  himself  to  pay  in  the  manner 
following,  viz.:  The  said  Gabriel  binds  himself  to  pay  the 
debts  of  the  said  Jean  Baptiste  Campau,  especially  a 
mortgage  that  the  Baby  family  holds  against  said  *farm ;  [402*] 
and  when  the  debts  are  paid,  if  any  balance  remain, 
the  same  shall  be  paid  to  said  Jean  Baptiste  Campau,  or  to 
his  heirs,  by  giving  to  said  Gabriel  a  good  and  lawful  discharge 
therefor;  it  being  well  understood  that  said  Gabriel  is  from 
this  time  answerable  for  these  debts;  and  that,  should  he  neg- 
lect to  discharge  them  immediately,  he  will  be  bound  to  pay 
all  damages  and  interest  accruing  therefrom.  The  said  Ga- 
briel promises  and  obligates  himself,  besides  the  payment  of 
the  said  one  thousand  pounds,  to  board,  lodge  and  clothe  the 
said  Jean  Baptiste  Campau,  in  health  and  in  sickness,  in  a 
reasonable  and  decent  manner  during  his  natural  life,  and  af- 
ter his  decease  to  cause  him  to  be  buried  decently,  and  have 
the  usual  prayers  of  the  church  said. 

^^  The  said  Jean  Baptiste  Campau  reserves  to  himself  the 
right  to  live  with  the  said  Gabriel  Chene,  his  son-in-law,  or 
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with  any  other  person  he  may  please;  and,  in  the  latter  case, 
the  said  Gabriel  shall  be  bound  to  pay  him  a  reasonable  board, 
and  continue  to  furnish  him  the  necessary  and  proper  cloth- 
ing, as  well  as  to  have  him  attended  to  in  case  of  sickness;  as 
long  as  the  said  Jean  Baptiste  Campaa  shall  live  with  the  said 
Gabriel,  his  son-in-law,  he  will,  in  no  wise  be  obliged  to  work, 
and  if  he  does  it,  it  will  be  of  his  own  will  and  accord. 

'^  The  said  Gabriel  further  promises  and  obligates  himself 
to  keep,  at  his  house,  Archange  Campau,  to  board  and  clothe 
her  decently,  until  she  has  reached  her  majority — that  is 
eighteen  years  complete. 

'^  And  for  the  security  of  the  said  payment  of  one  thoasand 
pounds,  in  the  manner  above  mentioned,  and  for  the  fulfilling 
of  the  clauses  and  conditions  here  above  expressed,  the  said 
Gabriel  cannot  give,  alienate,  exchange  or  sell  the  said  farm 
or  land,  nor  all  the  moveable  articles  mentioned  and  specified 
in  the  said  inventory,  without  the  permission  or  assent  of  the 
said  Jean  Baptiste  Campau,  and  the  whole  shall  remain  and 
stand  hypothecated  till  the  payment  in  full  of  said  one  thou- 
sand pounds. 

^^The  said  farm  or  land  is  the  same  that  said  Jean  Baptiste 
Campau  had  from  his  father  and  mother,  and  forms  a  portion 
of  the  nine  arpents  of  the  first  concession  of  the  governor  and 
intendant  of  New  France  and  of  Louisiana.  It  consists  in 
three  arpents  in  front  by  eighty  in  depth,  bounded  on  the  west 
southwest  by  the  farm  of  Jacque  Campau,  and  on  the  cast 
northeast,  by  the  farm  of  Simon  Campau. 

^'  It  is  well  understood,  stipulated  and  agreed  be- 
[403*]  tween  the  parties,  *that  the  said  Gabriel  Chene  as- 
sumes only  to  pay  the  debts  contracted  to  this  day  by 
the  said  Jean  Bte.  Campau,  not  exceeding  the  sum  of  oue 
thousand  pounds.  New  York  currency,  and  that  he  will  not 
be  bound  to  pay  any  debts  that  the  said  Jean  Bte.  Campau 
may  contract  after  the  date  of  these  presents.  That  the  said 
Gabriel  Chene,  in  paying  the  above  debts,  shall  take  receipts 
from  the  different  creditors,  and  that  said  Jean  Bte.  Campau 
will  receive  the  said  acquittances  in  payment  of  the  above 
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snm  of  one  thonsand  pounds;  and  that  when  the  said  payment 
is  made  in  full,  the  said  Jean  Bto.  Campan,  his  heirs  or  as- 
signs, shall  be  bound  to  appear  at  the  office  of  the  register  of 
the  county,  to  release  the  present  mortgage  in  a  legal  manner. 

"  Done  and  passed  at  Detroit,  etc." 

The  bill  stated  the  farm  in  question  descended  to  John  Bte. 
Campan  from  his  ancestors,  and  was  by  his  ancestors  right- 
fully obtained  by  grant  from  the  constituted  authorities  of 
La  Kouvelle  France  and  Louisiana  (so  called),  in  times  of 
great  antiquity,  and  when  this  country  appertained  to  and 
formed  a  part  of  said  gov^ernment;  that  being  old  and  infirm, 
he  resolved  to  sell  and  transfer  the  farm  and  his  personal  prop- 
erty to  some  member  of  his  family  who  would,  in  considera- 
tion thereof,  pay  the  debts  he  was  owing,  not  exceeding  one 
thousand  pounds,  New  York  currency  (equal  to  $2,600),  and 
maintain  and  support  him  during  life;  that  on  the  27th  May, 
1800,  the  aforesaid  deed  was  made  and  entered  into  between 
hira  and  Gabriel  Chene,  his  son-in-law,  who  took  possession 
of  the  property,  and  who  continued  to  occupy  the  farm  until 
his  death,  when  his  son  Gabriel  Chene,  one  of  the  defendants, 
took  possession  of  it  as  devisee  under  his  father's  will,  and 
still  continued  to  occupy  it;  that  John  Bte.  Campau  died  on 
18th  April,  A.  D.  1819,  and  Gabriel  Chene,  senior,  on  the  Ist 
February,  1831;  and  that  the  latter  did  not  pay  the  debts  of 
the  former,  or  furnish  him  during  his  lifetime  suitable  cloth- 
ing,  lodging  and  board,  but  wholly  failed  to  comply  with  the 
terms  and  provisions  of  said  deed  of  conveyance;  that  in  1821, 
after  the  death  of  John  Bte.  Campau,  Chene,  senior,  pro- 
ceeded to  prosecute  his  claim  to  the  farm  before  the  commis- 
sioners of  the  United  States,  acting  under  and  by  virtue  of  an 
act  of  congress,  entitled  "  An  act  to  revive  the  powers  of  the 
commissioners  for  ascertaining  and  deciding  on  claims  to  land 
in  the  district  of  Detroit,  and  for  settling  the  claims 
to  lands  at  Green  Bay  and  Prai*rie  du  Chien,  in  the  [404*] 
territory  of  Michigan,"  approved  May  11,  A.  D.  1820, 
and  that  the  same  was  confirmed  to  the  heirs  of  said  John 

Bte.  Campau,  to  be  held  by  him  in  fee,  subject  to  all  legal 
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and  equitable  claims  thereto  of  the  said  Gabriel  Chene,  sen- 
ior; that  the  proceedings  of  the  commissioners  were  afterwards 
confirmed  by  congress,  and  that  the  commissioner  of  the  gene- 
ral land  ofiSce  had  decided  not  to  issue  a  patent  until  the  rights 
and  equities  of  the  complainants  and  defendants  shonld  be 
judicially  settled.  The  bill  prayed  that  the  deed  to  Chene, 
senior,  might  be  canceled,  the  rights  of  the  complainants  be 
declared  and  defined,  and  for  an  account  of  rents  and  profits. 

The  defendants  demurred  for  want  of  equity;  and  also  be- 
cause it  appeared  by  the  bill  that  Chene,  senior,  and  those 
claiming  title  under  him,  had  been  in  the  exclusive  and  un- 
interrupted possession  of  the  farm  from  the  year  1800  down 
to  the  time  of  filing  the  bill. 

Fraser^  for  the  demurrer. 

Backus y  contra. 

By  the  Courts  Wing,  J.  The  case  made  by  the  bill  is  based 
upon  the  supposition  that  the  deed  from  Campau  to  Chene  is 
a  deed  of  trust,  or  a  deed  upon  conditions,  and  in  consequence 
of  the  failure  of  Chene  to  perform  the  conditions,  it  ceased  to 
be  operative  and  binding  upon  Campau.  It  is  alleged  in  the 
bill,  that  immediately  after  the  execution  of  the  deed,  Chene 
entered  into  the  possession  of  the  farm,  and  he  and  his  de- 
scendants have  continued  in  possession  ever  since.  It  is  not 
alleged,  nor  does  it  appear,  that  Campau  or  his  heirs  ever 
commenced  any  legal  or  equitable  proceedings  to  take  advan- 
tage of  the  alleged  forfeiture,  or  that  they  have  attempted  to 
enter  for  conditions  broken. 

Campau  died  in  1819,  and  Chene  died  in  1831.  It  is,  how- 
ever,  alleged  that  theie  was  almost  an  entire  failure  on  the 
part  of  Chene  to  comply  with  what  are  called  conditions  in 
the  deed;  and  this  is  referred  to  a  period  immediately  after 
its  execution.  And  now,  after  the  lapse  of  forty-seven  years, 
this  bill  is  filed  for  the  purpose  of  having  the  deed  set  aside, 
and  to  have  the  equities  of  the  heirs  of  Campau  and  Chene  set- 
tled. 

The  demurrer  to  the  bill^  as  is  claimed  by  complainant's 
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connsel,  admits  all  the  facts  well  stated  in  the  record. 
Lube's  Eq.  286;  Har.  *Ch.   8;  but  the  conclusions  [405*] 
of  law  are  not  admitted.    1  Ves.  Jr.  78. 

One  of  the  objections  urged  bj  defendants  under  the  de- 
murrer is,  lapse  of  time. 

It  will  be  found,  upon  examination  pf  the  authorities,  that 
the  principles  by  which  courts  of  equity  have  been  governed 
in  cases  where  lapse  of  time  has  been  urged  as  a  defense  to  a 
bill,  were  settled  and  clearly  defined  at  an  early  period  in  the 
history  of  equity  proceedings.     Lord  Camden,  in  declaring 
his  judgment  in  the  case  of  Smith  v.  Clay,  3  Brown's  Ch, 
699,  in  note,  lays  down  the  doctrine  thus:     "A  court  of  equi- 
ty, which  is  ever  active  in  relief  against  conscience  or  public 
convenience,  has  always  refused   its  aid   to   stale  demands, 
where  the  party  has  slept  upon  his  rights,  and  acquiesced  a 
great  length  of  time.     Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith  and  reasonable  diligence; 
where  these  are  wanting  the  court  is  passive,  and  does  noth^- 
ing."     He  further  remarks,  that  "laches  and  neglect  are  al- 
ways discountenanced,  and  therefore,  from  the  beginning  of 
this  jurisdiction,  there  was  always  a  limitation  to  suits  in  this 
court.     But  as  the  court  has  no  legislative  authority,  it  could 
not  properly  define  the  time  of  bar  by  a  positive  rule,  to  an 
hour,  a  minute  or  a  year;  it  was  governed  by  circumstances. 
But,  as  often  as  parliament  had  limited  the  time  of  actions 
and  remedies  to  a  certain  period,  in  legal  proceedings,  the 
court  of  chancery  adopted  that  rule  and  applied  it  to  similar 
cases  in  equity      For  where  the  legislature  had  fixed  the  time 
at  law,  it  would  have  been  preposterous  for  equity  (which  by 
its  own  proper  authority  always  maintained  a  limitation),  to 
countenance  laches  beyond  the  period  that  law  had  been  con- 
fined to  by  parliament;  and  therefore,  in  all  cases  where  the 
legal  right  has  been  barred  by  parliament,  the  equitable  right 
to  the  same  thing  has  been  concluded  by  the  same  bar." 

In  the  case  of  Bond  v.  Hopkins,  1  Sch.  and  Lef .  429,  Lord 
Redesdale  maintains  the  same  doctrine,  and  held,  that  if  the 

equitable  title  be  not  sued  upon  within  the  time  within  which 
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a  legal  title  of  the  same  nature  ought  to  be  sued  upon,  to  pre- 
vent the  bar  created  by  the  statute,  the  court,  acting  by  an- 
alogy to  the  statute,  will  not  relieve.  The  same  judge  in 
Havenden  v.  Lord  Annesley^  2  Sch.  and  Let  632,  again  sus- 
tains the  same  doctrine  in  all  its  length  and  breadth. 
[406*]  *In  the  case  of  Miller  v.  Mitchell,  1  Bailey's  Ch. 
437,  which  was  a  suit  by  a  creditor  against  the  pecu- 
niary legatees  of  his  debtor,  to  refund  their  legacies  for  pay- 
ment of  his  demand,  on  the  ground  of  the  insolvency  of  the 
executor,  it  was  held,  the  suit  was  barred  by  lapse  of  time,  in 
analogy  to  the  statute  of  limitations;  and  the  court  say,  they 
"  will  not  only  apply  the  statute  of  limitations  in  cases  of  mere 
equitable  titles  and  demands,  but  in  cases  of  purely  equitable 
cognizance  would  also  give  effect  to  lapse  of  time  as  a  bar  in 
analogy  to  the  statute." 

In  1  Hill  Ch.  213,  Preacott  v.  Huhhell  et  al.,  the  court 
say,  lapse  of  time  in  equity,  in  analogy  to  the  statuto,  is  a 
bar  to  relief  for  fraud.     3  P.  Wms.  143. 

In  Beckford  v.  Wade,  17  Ves.  86,  the  court  admit  of  no 
exceptions  to  do  away  with  the  operation  of  lapse  of  time,  but 
such  as  are  mentioned  in  the  statute  of  limitations;  and  this 
is  accomplished  by  their  own  rules,  independent  of  the  efcit- 
ute,  which  only  furnishes  a  convenient  measure  for  the  length 
of  time  that  ought  to  operate  as  a  bar  in  equity  of  any  de- 
mand. 

This  doctrine  was  again  fully  considered  and  maintained  in 
the  case  of  CAolmondeley  v.  Lord  Clinton,  2  Jac.  and  Walker, 
137,  160,  on  appeal  to  the  house  of  lords.  All  the  cases  were 
reviewed,  and  Lords  Bedesdale  and  Elden  affirmed  this  de- 
cision. 

In  the  case  of  Winchcomh  v.  Hall,  1  Ch.  Cas.  39, 40,  the  court 
refused,  after  twenty  years,  to  relieve  against  a  deed  fraudu- 
lently obtained  of  the  father  of  plaintiff. 

In  the  case  of  Chalmers  v.  Bradley,  1  Jac*  &  Walker,  63, 

the  master  of  the  rolls  says,  calling  for  accounts  is  always 

much  discouraged  after  the  death  of  the  accounting  party,  if 

he  lived  long  enough  to  have  accounted  in  his  lifetime.    In 

500 


JANUARY  TEEM,  1850.  407 


Campau  vs.  Chene. 


that  case,  the  person  seeking  an  account  had  laid  by  nineteen 
years  after  she  came  of  age,  and  prayed  for  accounts  against 
representatives  in  the  third  degree.  In  this  last  case  the  doc- 
trine of  presumptions  in  courts  of  chancery  is  fully  consid- 
ered. In  the  present  case,  Campau  lived  nineteen  years  after 
the  alleged  breach  of  condition,  and  the  litigation  is  now  be- 
tween heirs  in  the  second  degree. 

But  courts  of  equity  will  refuse  relief  where  no  statute  bar 
exists,  on  general  principles^  where  a  party  has  slept  on  his 
rights,  and  they  have  so  held  where  the  statute  would 
not  constitute  a  bar.  2  Jac.  &  Walker,  *138,  150;  1  [407*] 
McLean,  164,  103;  2  id.  396;  10  Ohio,  25,  26;  3  Mc- 
Lean, 82 V  2  Am.  Ch.  Dig.  108;  2  Story's  Eq.  735-6-7;  2  Sch. 
&  Let  637-8;  9  Pet.  416;  4  Cessans.,  91;  2  Ves.  Jr.  11;  8 
Ohio,  40, 159;  1  How.  193,  161;  1  Story,  204;  2  Barb.  595; 
17  Wend.  405;  20  id.  443;  Har.  Ch.  285;  Story's  Eq.  PI. 
389;  2  Sum.  212;  10  Wheat.  152. 

But  it  is  insisted  that  stale  demands  not  recognized  in  a 
conrt  of  chancery  are  where  the  complainant  seeks  to  enforce 
an  equity  against  the  legal  estate  of  a  defendant,  not  where 
the  complainant,  having  the  basis  of  a  legal  title,  seeks  to  have 
the  equity  of  the  defendant  declared;  that  the  rule  is  not  ap- 
plicable in  the  case  of  a  bare  equity  against  an  equity.  But 
no  cases  are  cited  which  show  that  the  rule  has  such  limitation. 

The  claimants  assume  that  they  have  the  basis  of  a  legal 
title,  in  the  confirmation  of  the  board  of  commissioners  of 
private  land  claims.  On  the  face  of  their  bill  they  assert  that 
Campau,  the  elder,  had  a  legal  title,  derived  from  the  French 
government,  which  he  conveyed  to  Chene.  True,  they  say  it 
was  a  deed  of  trust,  or  a  deed  upon  condition.  Still,  the  legal 
title  would  pass  to  Chene,  if  this  was  true,  and  thus  have  in- 
vested him  with  not  only  the  basis  of  title,  but  the  actual  le- 
gal title.  The  act  of  congress  which  conferred  upon  the  com- 
missioners their  powers  would  not  authorize  them  to  divest 
this  title  and  give  it  to  another,  but  only  to  recognize  and 
confirm  it.    Under  the  law  and  the  treaty,  they  could  not  do 

otherwise,  if  claim  was  made  and  the  title  produced  before 
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them.  But  complainants'  counBel  assumed,  in  the  argnment 
of  this  cause,  that  Campan  never  had  saeh  legal  title,  and  that 
all  the  right  either  party  could  have  was  the  right  to  claim 
under  the  act  of  congress  a  donation  from  the  government, 
and  that  this  right  was  a  bare  equity. 

It  may  not  be  necessary,  in  this  place,  to  discuss  the  nature 
of  the  titles  by  which  the  French  settlers  in  this  country  held 
their  lands.  The  several  acts  of  congress  certainly  recognized 
a  title  to  something  connected  with  the  land,  as  passing  by 
deed,  previous  to  a  patent  from  the  United  States,  in  cases 
where  no  grant  was  shown  from  any  government;  for  con- 
firmations were  made  to  individuals  upon  proof  of  cultivation 
and  possession  of  others,  the  right  to  which  passed  by  deed  to 
claimant,  and  was  perpetuated  by  him ;  and  whoever  derived 
that  kind  of  title  by  deed  from  others  which  the  gov- 
[408*]  ernment  recognized  as  form*ing  the  basis,  or  in  part 

the  basis  of  their  grant,  would  have  the  basis  of  a  legal 
title. 

In  this  case,  whether  Cheue  traced  his  title  from  the  French 
government  through  Campau,  or  had  a  valid  claim  to  title  un- 
der the  law,  founded  upon  the  occupation  of  Campau  and 
himself,  he  had  the  basis  of  title.  The  question,  then,  was, 
whether  the  deed  from  Campau  was  an  absolute  deed.  The 
proceedings  of  the  commissioners  were  referred  to  in  the 
course  of  the  argument,  and  upon  examination  of  the  decision 
of  the  majority  of  the  board,  it  appears  they  felt  doubts  as  to 
their  authority  to  confirm  the  farm  to  Chene,  because  the 
claim  was  made  by  Chene  in  the  name  of  Campan,  though  to 
his  own  use.  They  appear  also  to  have  doubted  (at  the  leaEt 
one  of  them  did)  what  was  the  precise  character  of  the  deed 
from  Campau  to  Chene,  and  they  express  their  conviction 
that  their  board  was  not  organized  with  a  view  to  the  deter- 
mination of  questions  of  the  character  presented;  they  there- 
fore confirm  the  claim  to  "  the  heirs  of  Campau,  subject  to 
the  just,  legal  and  equitable  claims  of  Chene." 

'  It  is  true,  the  only  claim  ever  made  was  made  in  the  name 
of  Campau,  but  by  Chene,  and  so  far  as  the  farm  was  con- 
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cerned,  it  was  so  claimed  to  Chene's  use,  and  this  probably 
arose  from  considerations  not  now  known,  for  the  claim  em- 
braced lands  to  which  Chene  never  pretended  to  have  a  title. 
Had  the  commissioners  understood  the  deed  to  be  an  uncon- 
ditional deed,  it  is  highly  probable  there  would  have  been  no 
difficulty  in  confirming  the  farm  to  Chene.  Therefore,  under 
the  confirmation,  the  person  having  by  it  the  basis  of  legal 
title  is  dependent  upon  the  construction  which  may  be  put 
upon  the  deed. 

But  assuming  that  this  is  a  case  of  a  bare  equity  against  an 
equity,  when  did  the  equities  of  the  parties  arise  and  acquire 
a  definite  character,  if  ever?  If  we  assume  what  is  substan- 
tially asserted  in  the  bill,  we  say  it  arose  immediately  after 
the  execution  of  the  deed.  But  if  we  assume  that  it  could  not 
arise  until  there  was  a  legal  right  upon  which  it  was  founded, 
then  these  equities  arose  so  soon  as  the  first  act  of.  congress 
was  passed  authorizing  a  confirmation  of  title  to  those  who 
themselves,  or  by  those  through  whom  they  claimed  title,  had 
continued  tx)  occupy  and  cultivate  lands  from  1796  to  1807; 
for  upon  proof  of  continued  occupation  and  cultivation  ac- 
cording to  the  statute,  the  legal  right  to  a  confirmation 
was  perfect  under  the  law;  the  commissioners  *could  [409*] 
not  choose  but  to  confirm  such  claim.  It  was  as  per- 
fect as  it  is  now,  and  as  it  has  been  since  the  confirmation; 
for  the  legal  title,  strictly  speaking,  is  still  in  the  government. 
The  confirmation  is  an  advance  in  the  stage  towards  a  title, 
but  it  is  still  one  step  short  of  a  title. 

Then  counting  from  1809,  thirty-eight  years  elapsed  prior 
to  the  commencement  of  this  suit,  and  from  the  confirmation 
in  1823,  upwards  of  twenty-five  years  had  elapsed.  If  there 
is  any  limitation  in  analogy  to  the  statute  of  limitations  of 
this  state,  this  suit  is  barred,  and  the  same  result  would  fol- 
low upon  the  principles  of  a  court  of  equity  applicable  to  this 
case,  independent  of  the  statute.  It  is  a  stale  claim ;  the  grant- 
or in  the  deed  lived  nineteen  years  after  a  breach  in  the  sup- 
posed conditions  of  the  deed  is  alleged  to  have  occurred;  and 
for  aught  that  appears  in  the  bill,  there  was  not  during  that 
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period  any  obstruction  to  the  enforcement  of  his  rights  or 
equities  as  against  Chene.  In  the  meantime,  and  from  1800, 
Chene  and  his  descendants  have  been  in  the  quiet  posseBsion 
of  the  farm,  and  claimed  and  held  it  as  their  property  in  fee, 
and  have  in  no  wise  recognized  any  right  of  Campan  or  his 
heirs  in  the  same;  on  the  contrary,  the  elder  Chene  devised  it 
in  fee  to  his  son. 

All  the  reasons  which  could  operate  in  any  case  to  prevent 
a  court  entertaining  a  bill  to  recover  a  stale  demand  exist  in 
full  force  in  this  case.  The  testimony  taken  by  the  land  com- 
missioners shows,  that  the  matters  to  be  proved  occurred  up- 
wards of  forty -five  years  ago.  And  very  many  of  the  wit- 
nesses are  dead,  as  well  as  the  parties  who  could  properly  su- 
perintend the  investigation  of  the  truth  of  the  matters  alleged. 
The  complainants  and  their  ancestor  have  slept  on  their 
rights  whatever  they  may  have  been;  have  acquiesced  a  great 
length  of  time,  and  have  shown  no  diligence. 

We  now  turn  to  an  examination  of  the  statutes  of  limita- 
tions of  this  state,  so  far  as  they  have  a  bearing  upon  this 
question. 

By  the  statute  of  1820  (which  was  the  first),  Laws  of  1820, 
p.  245,  sec.  6,  all  real  and  possessory  actions  are  limited  to 
twenty  years.  It  is  declared,  that  "  no  person  having  right  or 
title  of  entry  into  houses,  lands,  tenements  or  hereditaments, 
shall  hereafter  thereunto  enter,  but  within  twenty  years  next 
after  such  right  of  entry  shall  accrue,  or  have  accrued."  The 
statute  of  the  5th  of  November,  1829,  provides,  that 
[410*]  *"  no  writ  of  right  or  other  real  action,  no  action  of 
ejectment  or  other  possessory  action  of  whaUoever 
nam€  or  nature,  shall  hereafter  be  sued,  prosecuted  or  main- 
tained for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments, if  the  cause  of  action  has  now  accruedj  unless  the 
same  shall  be  brought  within  ten  years  after  the  passing  of 
this  act,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing." Laws  of  1833,  p.  408,  sec.  1.  The  laws  of  1838, 
on  this  subject,  are  prospective,  except  so  far  as  the  former 
statutes  are  declared  to  be  the  governing  rule  as  to  past  cases. 
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The  statutes  of  1820  and  1829  furnish  the  rule  governing  all 
cases  accruing  under  them.  This  is  the  construction  which 
has  been  put  upon  the  act  of  1838,  in  the  case  of  Lastlay  v. 
Cramer  J  2  Doug.  307;  and  see  the  case  of  Joy  v.  Thompson^ 
1  id.  373. 

The  defendants  have  sought  to  take  advantage  of  lapse  of 
time  by  demurrer;  and  it  seems  now  to  be  conceded  as  quite 
clear,  that  the  statute  of  limitations  or  objections  in  analog^ 
to  it,  upon  the  ground  of  laches,  may  be  taken  advantage  of 
by  way  of  demurrer.  If  the  complainant  has  any  ground  of 
exception  within  the  statute  to  prevent  the  bar,  or  ground  to 
rebut  the  presumption  arising  from  length  of  time,  then  the 
bill  should  state  it,  audit  would  not  be  demurrable.  Hoven- 
den  V.  Id,  Annealey^  2  Sch.  &  Lef.  637-8;  Foster  v.  Hodg- 
son, 19  Ves.  180;  12  Pet.  686;  Hoar  v.  Peck,  6  Sim.  61;  7 
Page,  193;  Story's  Eq.  PI.,  sees.  503,  n.  4,  484,  571;  Har. 
Ch.  279. 

If  a  complainant  merely  states  a  claim  founded  on  such  a 
distance  of  time  as  that  the  court  upon  the  analogy  it  has 
adopted  with  respect  to  the  statute  of  limitations  will  refuse 
to  assist,  he  n>ay  then  be  considered  as  having  stated  himself 
out  of  court,  and  he  may  be  told  that  if  any  peculiar  circum- 
stances existed  in  his  case,  which  would  have  entitled  him  to 
relief,  he  ought  to  have  brought  them  forward  upon  the  record. 
See  note  to  Bro.  Ch.  529.  In  this  case,  no  facts  are  stated 
which  account  for  the  delay,  or  which  bring  the  case  within 
any  of  the  exceptions  of  the  statute,  or  which  rebut  the  pre- 
sumption arising  from  length  of  time. 

With  a  view  to  settle  all  the  points  fully  presented  by  this 

case,  we  will  now  proceed  to  an  examination  of  the  deed,  to 

ascertain,  if  possible,  its  true  character.     Is  it  a  deed  of  trust, 

or  a  deed  upon  condition?    No  question  is  made  as  to 

the  instrument  being  a  deed.     It  has  *every  requisite  [411*] 

as  to  parties,  consideration,  words  of  grant,  etc.,  and  it 

is  executed  with  all  the  solemnities  requisite  to  make  it  a  good 

and  valid  deed.     After  stating  the  names  of  the  grantor  and 

grantee,  we  have  the  granting  clause;  then  the  description  of 
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the  land  and  personal  property  granted;  and  next  the  consider- 
ation, which  is  stated  to  be  "  one  thousand  pounds  New  York 
currency,"  equal  in  value  to  two  thousand  live  hundred  dol- 
lars, legal  currency  of  the  United  States;  and  the  deed  pro- 
vides: 

1.  That  the  said  Gabriel  Chene,  alias  Cahousa,  promises  and 
obliges  himself  to  pay  in  manner  following,  viz.:  Chene  binds 
himself  to  pay  the  debts  of  Campau,  and  especially  Baby's 
mortgage  on  said  farm ;  and  if  there  is  any  balance,  it  is  to  be 
paid  to  Campau,  he  giving  a  good  and  lawful  discbarge 
therefor. 

2.  It  is  then  stated;  it  being  well  understood  that  said  Ga- 
briel is  from  this  time  answerable  for  these  debt«;  and  that, 
should  he  neglect  to  discharge  them  immediately,  he  will  be 
bound  to  pay  all  damages  and  interest  accruing  therefrom. 

3.  The  nexi  provision  is,  that  said  Gabriel  promises  and  ob- 
ligates himself,  besides  the  payment  of  the  said  one  thousand 
pounds,  to  board,  lodge  and  clothe  the  said  Jean  Baptiste  Cam- 
pau during  his  life. 

4.  Then  Campau  reserves  to  himself  the  right  to  live  with 
Chene  or  any  other  person  he  may  please;  in  the  latter  case, 
Chene  shall  be  bound  to  pay  his  board,  clothe  him,  and  have 
him  attended  when  sick;  and  as  long  as  Campau  lives  with 
Chene,  he  is  not  to  be  obliged  to  work,  and  if  ho  works,  it  will 
be  of  his  own  will  and  accord. 

5.  Chene  next  promises  and  obligates  himself  to  keep  at  his 
house  Archange  Campau,  to  board  and  clothe  her  decently, 
until  she  has  reached  her  majority;  that  is,  eighteen  years 
complete. 

6.  "  And  for  the  security  of  the  payment  of  the  said  one 
thousand  pounds,  in  the  manner  above  mentioned,  and  for  the 
fulfilling  of  the  clauses  and  conditions  here  above  expressed/' 
Chene  is  prohibited  from  alienating,  exchanging,  or  selling 
tlte  farm  or  personal  property  without  Campau's  consent,  and 
the  whole  is  to  remain  and  stand  hypothecated  till  the  pay- 
ment in  full  of  said  one  thousand  pounds. 

7.  There  is  a  further  statement  of  their  understanding,  that 
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Chene  is  only  to  pay  the  debts  of  Campau  then  due,  not  ex- 
ceeding the  said  sum  of  one  thousand  pounds;  in  pay- 
ing debts  he  is  to  take  receipts,  which  *are  to  be  re-  [412^J 
ceived  in  payment  of  the  one  thousand  pounds,  and 
when  all  is  paid,  Campau  or  his  heirs  are  bound  to  appear  at 
the  office  of  the  register  of  the  county,  "  and  release  the  pres- 
ent mortgage  in  a  legal  manner." 

It  is  difficult  to  perceive  upon  what  clause  the  complainant 
can  rely  as  furnishing  a  condition  or  evidence  that  it  was  in- 
tended the  deed  should  depend  upon  a  condition  either  subse- 
quent or  precedent.  All  and  each  of  these  diffijrent  clauses 
can  only  be  construed  as  personal  covenants;  there  is  an  en- 
tire absence  of  any  words  creating  a  condition.  By  the  first 
clause,  there  is  an  express  covenant  that  the  grantee  will  pay 
the  $2,500  in  a  particular  manner.  The  grantor  takes  this 
covenant  or  personal  obligation  in  lieu  of  money  in  hand. 
Chene,  by  the  second  clause,  assumes  to  be  answerable  for  the 
debts  of  Campau,  and  if  he  fails  to  pay  immediately,  he  as- 
sumes to  be  answerable  for  all  damages  and  interest  accruing 
therefrom;  and  this  is  taken  in  lieu  of  a  condition,  upon  breach 
of  which  the  grantor  might  re-enter.  Why  should  Chene  as- 
sume the  debts  from  the  time  of  receiving  the  deed,  and  agree 
to  pay  damages  and  interest  if  he  did  not  pay?  And  why  are 
they  agreed  to  be  his  debts,  if  his  title  was  to  depend  upon 
his  first  paying  the  debts  of  Campau,  in  the  manner  and  to 
the  extent  provided?  It  is  not* provided,  that  in  the  event  of 
his  failing  to  pay,  he  shall  forfeit  his  title,  or  that  the  grantor 
might  re-enter. 

The  third  provision  (for  the  support  of  Campau)  is  not 
stated  to  be  any  part  of  the  consideration  of  the  deed.  It  is  a 
simple  engagement  or  covenant  of  Chene  to  support  Campau, 
etc.,  besides  the  payment  of  the  money.  The  undertaking 
may  have  grown  out  of  the  same  transaction,  but  the  deed 
does  not  make  it  a  condition. 

All  these  promises  and  covenants  are  made  by  Chene;  they 
are  not  imposed  as  the  terms  and  as  the  language  of  the 
grantor.    To  make  them  operate  as  a  condition,  they  must 
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not  depend  upon  another  sentence;  and  the  words  must  be  those 
of  the  grantor  and  compulsory  to  enforce  the  graiUee  to  do 
so7ne  act.  2  Bac.  Abr.  280;  15  Eng.  C.  L.  Rep.  227;  2  Ja- 
cobs' Law  Die.  2;  2  Coke  70;  Shep.  Touch.  119. 

In  the  fourth  provision,  Campau  reserves  to  himself  the 
right  to  live  with  Chene,  etc.  In  this  there  is  no  condition. 
The  reservation  is  only  of  the  privilege  to  live  with 
[413*]  Chene.  It  is  no  restriction  to  the  *estate;  it  is  a  cove- 
nant, a  mere  personal  right.  This  sentence  contains 
the  nearest  approach  to  a  condition  or  qualification  that  is  to 
be  found  in  the  deed  The  manner  he  was  to  be  at  liberty  to 
employ  his  time,  shows  the  matter  rested  in  covenant,  and 
might  be  coerced  in  a  court  of  law.  The  same  may  be  said 
of  the  succeeding  provision,  by  which  Chene  covenants  to 
support  Archange. 

But  let  us  apply  the  rules  furnished  by  the  books,  and  ascer- 
tain if  they  are  such  that,  when  applied  to  the  construction  of 
this  deed,  they  will  lead  lo  a  different  conclusion.  No  precise 
technical  words  are  necessary  to  make  a  condition.  It  is,  how- 
ever, necessary  that  it  should  appear  from  the  face  of  the  deed 
to  have  been  the  intention  of  the  grantor  to  create  a  condition, 
and  whether  the  words  amount  to  a  condition,  or  a  limitation, 
or  a  covenant,  depends  upon  the  construction  of  the  contract. 
4  Kent's  Com.  132;  2  Caines  352;  Willes,  156. 

The  distinctions  on  this  subject  are  extremely  subtle  and 
artificial,  and  the  construction  of  a  deed,  as  to  its  operation  and 
effect,  will  after  all  depend  less  upon  artificial  rules  than  upon 
the  application  of  good  sense  and  sound  equity  to  the  object 
and  spirit  of  the  contract.    4  Kent's  Com.  132. 

The  words  usually  employed  in  creating  a  condition  are, 
"upon  condition;"  and  Lord  Coke  says  this  is  the  most  ap- 
propriate expression,  or  the  words  may  be  ''  so  that,"  "  pro- 
vided," "  if  it  shall  happen."  Apt  words  of  limitation  are 
"while,"  "so  long  as,"  "until,^'  "during,"  etc.  4  Kent's 
Com.  133,  note  "a." 

A  condition,  then,  is  a  qualification  or  restriction  annexed  to 
a  conveyance  of  land,  whereby  it  is  provided  that  in  case  a 
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particular  event  does  or  does  not  happen,  or  in  case  the  grantor 
or  grantee  does  or  omits  to  do  a  particular  act,  an  estate  shall 
commence,  be  enlarged  or  defeated.     2  Cruise's  Dig.  2. 

In  case  of  doubt,  all  intendments  are  made  against  the 
grantor,  and  a  condition  which  destroys  or  defeats  an  estate  or 
grant  is  to  be  construed  strictly  against  those  for  whose  ben- 
efit it  is  intended.  4  Kent's  Com.  125;  2  Bac.  Abr.  286;  2 
Cruise's  Dig.  27;  29  Eng.  C.  L.  Rep.  442;  1  Sum.  440;  17 
Johns.  66;  8  N.  H.  477;  21  Eng.  C.  L.  Rep.  398;  42  id.  693. 
And  if  it  be  doubtful  whether  a  clause  in  a  deed  be  a  covenant 
or  a  condition,  the  court  will  incline  against  the  latter 
construction.  4  Kent's  Com.  127.  To  create  a  con*di-  [414*] 
tion  in  a  deed,  a  clause  of  reentry  or  a  provision  that 
the  estate  shall  cease  and  be  void,  is  required.  3  Com  Dig. 
87, 88.  Kot  so  as  to  a  lease,  4  Kent's  Com.  123,  if  the  estate 
is  declared  to  be  void  upon  non  performance,  or  if  in  such  case 
the  lessor  may  reenter.     8  Cow.  295;  1  Bac.  Abr.  280, 281. 

But  words  may  amount  \o  a  condition  when,  without  such 
construction,  the  party  would  have  no  remedy,  but  not  when 
there  are  express  covenants  to  which  recourse  may  be  had.  2 
Bac.  Abr.  287.  Paying  and  yielding  rent  held  not  a  condition. 
2  id.  287,  290;  3  Com.  Dig.  88;  4  Cruise's  Dig.  375;  Shep. 
Touch.  118, 119;  9.  Eng.  C.  L.  Rep.  296;  27  id.  129. 

Applying  these  rules  to  these  provisions,  and  they  seem  to 
make  it  more  certain  that  they  do  not  separately  or  collectively 
create  a  condition,  but  that  they  are  covenants. 

But  the  sixth  provision,  in  my  opinion,  goes  far  to  settle  the 
proper  construction  to  be  put  upon  this  deed.  The  very  cir- 
cumstance of  setting  forth  the  lien  shows  it  was  never  intended 
to  create  a  conditional  estate,  for  if  it  was  intended  to  be  a  con- 
ditional estate,  the  grantor  would  not  have  made  such  a  pro- 
vision ;  he  would  have  provided  a  clause  of  reentry;  and  it  is 
to  be  remarked,  that  the  lien  has  reference  entirely  to  the  con- 
sideration, and  not  to  the  support  of  Campau  and  his  daugh- 
ter. All  the  covenants  are  the  language  of  the  grantee,  except 
one ;  and  even  if  the  last  covenant  be  considered  as  the  language 

of  both  parties,  it  shows  that  a  mortgage  only  was  intended  by 
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both  parties,  and  in  case  of  payment,  Campan  was  bonnd  to 
give  a  full  receipt  and  to  release  the  lien  inthe  register's  oflSce. 
This  would  not  have  been  necessary  if  payment  and  fulfillment 
was  only  required  to  perfect  the  deed.  If  the  covenant  against 
alienation  could  be  considered  a  condition,  it  would  be  void. 
For  a  condition  annexed  to  a  conveyance,  in  fee  or  devise^  that 
the  purchaser  or  devisee  should  not  alien,  is  unlawful  and  void. 
4  Kent's  Com.  126. 

In  the  case  of  Lessee  of  Foster  v.  Denrtisony  9  Ohio,  121, 
the  court  was  required  to  construe  an  instrument  by  which 
the  parties  acknowledged  payment  of  the  consideration,  and 
obliging  the  grantor  to  forever  quit  claim  land  ;  sealed,  ac- 
acknowledged,  recorded,  and  possession  released  to  the  grantor, 
and  held  for  thirty-five  years;  and  the  court  held  it  to  be  a 
conveyance;  that  this  was  the  manifest  intent  of 
[415*]  *the  parties,  and  the  law  would  endeavor  so  to  interpret 
the  proceedings  of  the  parties  as  to  work  this  effect 

The  views  we  have  expressed  irf  regard  to  the  covenants  in 
the  deed,  are  illustrated  and  fully  supported  by  the  case  of 
Pownal  V.  Taylor^  decided  in  the  Virginia  court  of  appeals, 
10  Leigh,  179.  The  owner  of  a  tract  of  land  conveyed  it  to  his 
nephew  in  fee,  subject  to  the  maintenance  and  support  of  the 
grantor  and  his  sister.  The  deed  contained  a  covenant  by  the 
grantee  for  such  maintenance  and  support,  and  declared  that 
the  land  was  to  be  held  therefor,  into  whose  hands  soever  it 
might  come.  But  the  deed  did  not  state  that  it  was  tipoti  con- 
dition that  such  maintenance  and  support  should  be  furnished, 
nor  was  there  any  clause  providing  for  a  reentry  by  the 
grantor.  Held,  the  provision  for  maintenance  and  support 
constituted  merely  a  charge  upon  the  estate,  which  might  be 
enforced  in  equity  —  not  a  condition  for  breach  of  which  the 
grantor  could  re-enter,  as  of  his  former  estate.  In  that,  as 
well  as  in  this  case,  there  was  a  provision  for  a  third  person, 
that  the  third  person  (the  sister)  instantly  acquired  a  bene- 
ficial interest,  which  she  might  have  enforced  by  bill  in  equi- 
ty. But  if  the  provision  was  a  condition  then  for  the  breach, 
the  grantor  might  re-enter,  defeat  the  estate,  reinv^t  himself 
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with  his  origiual  title,  and  annihilate  the  vested  interest  which 
he  had  by  his  own  solemn  act  conferred  upon  his  sister.  This 
cannot  be,  unless  the  grantor  had  expressly  reserved  the  right 
to  reenter  upon  failure  of  the  grantee  to  fulfill  the  purposes 
of  the  grant.  These  last  remarks  apply  with  full  force  to  the 
provision  for  Archange  in  this  deed.     See  18  Pick.  248. 

The  mutual  covenants  in  this  case  go  only  to  a  part  of  the 
consideration,  and  a  breach  of  that  part  may  be  paid  for  in 
damages.  In  such  case  it  has  been  held,  they  are  to  be  re- 
garded as  independent.  7  Johns.  244;  1  Ohio,  154;  10  Pick. 
507;  3  Pet.  346;  1  H.  Black.  273;  5  Wend.  496;  — particu- 
,  larly  when  they  regard  real  estate,  restrictions  on  which  are 
odious  in  law.     Sheppard's  Touchstone  133. 

We  are  therefore  of  the  opinion  upon  the  question  of  lapse 
of  time,  that  complainants'  bill  cannot  be  sustained;  and  also 
upon  the  question  raised  upon  the  deed,  we  are  of  the  opinion 
that  it  is  neither  a  deed  of  trust,  nor  a  deed  upon  condition, 
but  that  it  is  an  absolute  deed,  incorporating  in  it  a  lien,  iu 
the  nature  of  a  mortgage,  to  the  grantor  for  the  consideration 
money,  etc. 

*Let  it  be  so  certified  to  the  circuit  court  for  Wayne  [416*] 
county. 

Certified  accordingly. 


Cahpau  vs.  Gillett. 


A  license  was  granted  to  an  administratrix  to  sell  real  estate  for  the  pay- 
ment of  debts,  under  an  act  of  the  late  territory  of  Michigan,  entitled 
an  act  directing  the  setthiment  of  the  estates  of  persons  deceased,  and 
for  the  conveyance  of  real  estate  in  certain  cases,  adopted  27th  July 


KoTB.  —  Courts  will  not  license  administrator  to  sell  real  estate  for 
claims  which  are  barred  by  statute,  Matter  of  Godfrey  estate,  4  Mich.  308. 
If  sale  be  made  within  the  year  (under  act  of  1888),  tlie  deed  may  be  exe- 
cuted afterwards,  Howard  «,  Moore,  2  id.  226.    What  irregularities  may  be 
waived,  see  Coon  v.  Fry,  6  id.  506;  Howard  c.  Moore,  2  id.  226;  Palmer  v. 
Oakley,  2  Doug.  483.    Omission  of  administratrix  to  join,  Osmanv.  Trap 
hagen,  28  Mich.  80.    See  also  note  to  Howard  «.  Moore,  2  id.  226. 
—  In  Illinois,  the  application  by  the  udministratortothe  county  court  is 
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1818.  The  license  was  granted  on  the  12th  January,  1827,  but  the  sale 
did  not  take  place  until  the  7th  July,  1831.  The  sale  was  held  to  be 
void,  as  more  than  four  years  had  elapsed  between  the  grantiDg  of  the 
license  and  thesale  — the  statute  of  limitation  then  in  force,  barring  all 
claims  against  the  estate  after  four  years. 
Where  a  license  was  granted  by  a  county  court  to  an  administratrix  to  sell 
real  estate,  and  after  the  granting  of  the  license  and  before  the  sale,  the 
law  giving  the  court  jurisdiction  was  repealed,  the  sale  was  held  to  be 
void  —  the  repeal  of  the  law  being  a  revocation  of  the  license. 

Case  reserved  from  Wayne  Circuit  Court. 

Ejectment  by  Henry  Campau,  son  and  heir  at  law  of  Henry 
Campau,  deceased.  The  defense  was  a  deed  of  the  premises 
in  controversy,  dated  8th  August,  1831,  from  the  adminis- 
tratrix on  the  estate  of  Campau,  deceased,  to  Peter  J.  Des- 
noyer,  whose  title  the  defendant  held.  Campau  died  in  1822, 
and  his  widow  took  out  letters  of  administration  on  his  estate 
the  same  year,  or  the  year  following,  and,  on  the  12th  Jan- 
uary, 1827,  the  county  court  of  Wayne  county,  on  her  appli- 
*  cation,  licensed  her,  as  administratrix  on  the  estate,  to  sell  the 
premises  in  question.  On  the  8th  July,  1831,  having  been 
regularly  advertised,  they  were  sold  at  public  auction,  and 
purchased  by  Desnoyer,  to  whom  they  were  conveyed  by  tlie 

not  for  a  general  license,  upon  which  he  may  act  at  his  own  discretion  nt 
any  time  within  the  period  named,  but  it  is  a  special  proceeding  in  court. 
Siillman  v.  Young,  16  111.  818,  to  sell  specified  real  estate,  Bowles'  Huirs  c. 
Rouse,  Administrator,  8  Gilm.  409,  by  order  of  the  court  made  on  pctltioi;, 
notice  to  heirs  and  due  proof,  Herdman  v.  Short,  18  111.  59;  Gibson  r.  R'H 
27  id.  92,  in  payment  of  debts  specified,  Stillman  «.  Young,- 16  \d.Z\^\ 
Dorman  v.  Yost,  13  id.  127.  Failure  to  strictly  pursue  the  statute  viliflt<*.«* 
the  sale,  Bree  o.  Bree,  51  id.  867.  Must  specify  whether  sale  is  to  be  on 
credit.  Shoemaker  «.  Lockridge,58  id.  508.  Proper  course  thereon  defin'n:, 
Slow  t».  Kimball,  28  id.  93.  For  erroneous  proceedings,  see  Morris  c- 
Hoglc,  87  id.  150 ;  Schnell  v.  City  of  Chicago,  88  id.  868.  Delay  to  petition 
incflTectually  executed,  Wolf  t?.  Ogden,  66  id.  224.  Administrator  can  n*  i 
delegate  his  powers  to  an  auctioneer,  Chambers  v.  Jones,  72  id.  275;  S«' 
bahtian  v,  Johnson,  id.  282.  Can  not  give  possession  of  lands,  id.  If  maiu* 
for  claims  though  funeral  expenses,  not  proved  before  county  court,  it  wi:i 
be  set  aside.  Walker  v.  Deihl,  79  id.  478;  see,  also,  Botswick  c.  Skinner, W 
id.  147,  as  to  eff*ect  of  recitals  in  order  to  obviate  failure  to  file  inventory, 
etc.,  Bowln  v.  Bond,  id.  851 ;  Harris  9.  Lester,  Id.  807. 
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administratrix.  The  act  giving  the  county  court  jurisdiction 
to  grant  licenses  in  such  cases,  entitled  ^'  an  act  directing  the 
settlement  of  the  estates  of  persons  deceased,  and  for  the  con- 
veyance of  real  estate  in  certain  cases,"  adopted  27th  Jnly, 
1818,  was  repealed  in  1829,  previous  to  the  sale.  Sess.  L. 
1828,  p.  86. 

^Damdaon^  for  plaintiff.  [417*] 

Backtia.  for  defendant. 

By  the  Courts  Wing,  J.  It  is  objected  that  the  statute  of 
limitations  barred  any  claim  which  might  have  existed  against 
the  estate  of  the  deceased,  and  therefore  there  could  be  no  le« 
gal  sale. 

The  order  of  sale  bears  date  the  12th  day  of  January,  1827. 
The  day  of  sale  was  the  7th  July,  1831.  Four  years  and  six 
months,  less  five  days,  elapsed  from  the  date  of  the  order  to 
the  day  of  the  sale.  Ouly  thirty  days'  advertisement  of  sale 
was  required,  and  probably  a  longer  notice  was  not  given;  if 
so,  more  than  four  years  had  elapsed  from  the  date  of  the  or- 
der to  the  time  of  giving  notice. 

By  the  law  in  force  from  the  time  the  order  was  granted  to 
the  time  of  sale,  the  time  limited  to  bring  an  action  against 
an  executor  or  administrator  was  four  years;  after  that  period 
the  suit  was  barred.  Laws  of  1820,  p.  60,  sec.  3.  Our  pro- 
bate and  limitation  laws  were  adopted  from  those  of  Massa- 
chusetts, and  with  them,  according  to  a  familiar  rale,  we 
adopted  the  construction  put  upon  those  laws  by  the  courts  of 
that  state. 

In  the  case  of  Wellman  v.  La/wrence^  15  Mass.  310,  an  ad- 
ministrator presented  to  the  court  of  probate  a  list  of  debts, 
including  his  own,  on  the  10th  January,  1804,  and  he  was  duly 
licensed  by  the  court  of  common  pleas,  March  term,  1804,  to 
sell  so  much  of  the  real  estate  of  his  intestate  as  should  be  suf- 
ficient to  pay  his  just  debts.  A  sale  was  advertised,  but  on 
the  day  of  sale,  the  land,  being  ofibred,  was  not  sold,  and  the 
auction  was  closed  without  adjournment.  On  the  16th  Au- 
gust, 1816,  the  administrator  sold  at  public  auction,  after  due 
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Dotice,  etc.  The  administrator  never  paid  any  of  the  debts 
due  from  the  estate,  and  he  had  never  been  sued,  and  all  the 
debts  against  the  estate  were  on  simple  contract. 

The  court  held  the  administrator  had  no  authority  to  make 
the  sale  under  &e  license  at  the  lime  he  sold.  At  the  time 
of  his  obtaining  the  license,  there  were  claims  against  the  es- 
tate, but  at  the  time  he  made  the  sale  no  such  demands  ex- 
isted. The  court  say,  ^^  As  suits  against  them  (administrators) 
are  by  statute  to  be  commenced  within  four  years,  there  can 
be  no  reason  for  the  exercise  of  the  authority  given  to  the 

courts  for  licensing  the  sale  of  real  estate  for  the  pay- 
[418*]  ment  of  *debt8,  after  that  term  has  expired."    And 

again,  '^  We  should  not  then  have  licensed  this  admin- 
istrator, at  the  time  he  made  the  sale,  and  there  is  no  ground 
on  which  the  sale  can  be  justified,  which  would  not  have  ren- 
dered it  equally  fitting  to  have  granted  a  license  at  that  time.^ 
See  also  16  Mass.  58;  16  id.  172;  13  id.  164,  165;  2  Pick.,  2d 
ed.  509,  n.  2. 

In  the  case  of  Heath  v.  Wells,  5  Pick.  140,  it  was  held,  "A 
license  granted  to  an  administrator  to  sell  real  estate  of  the 
deceased,  to  pay  a  debt  barred  by  the  statute  of  limitations 
respecting  executors  and  administrators,  is  void."  In  this 
case  the  court  remark,  upon  the  conclusive  effect  of  a  license, 
the  court  having  jurisdiction,  and  say:  ^'  The  court  granting 
license  to  the  administrator  had  no  jurisdiction  of  the  subject 
matter;  for  if  the  administrator  had  no  right  to  sell,  the  estate 
not  being  assets  in  his  hands,  the  court  had  no  cognizatice  of 
the  case,  and  the  license  was  merely  void.  It  was  not  a  case 
for  deliberation  or  decision.  The  license  could  give  no  au- 
thority to  the  administrator,  who  might  as  well  have  been  li- 
censed to  sell  lands  of  a  stranger.  To  make  an  administra- 
tor's sale  valid,  the  right  of  the  administrator  to  sell,  and  the 
license  of  the  court,  must  coincide." 

In  8  Greenleaf,  220,  the  court  held  that  "  a  license  to  sell 
real  estate,  for  the  payment  of  debts  would,  not  be  granted 
where  the  claims  appear  to  be  barred  by  the  statute  of  limi- 
tations." 
514 


JAKUART  TEEM,  1860.  419 

Campau  vs.  Gillett. 

In  this  case,  and  in  the  cases  in  Massachusetts,  referred  to 
above,  and  the  authorities  therein  referred  to,  the  decisioxui 
appear  to  be  put  upon  the  ground  that  administrators  have 
no  power  over  the  lands  of  the  intestate,  except  tliere  shall  be 
a  deficiency  of  personal  property  belonging  to  the  deceased. 
At  common  law,  the  real  estate  descends  to  the  heir  of  the  de- 
ceased ;  and  without  the  happening  of  that  contingency,  the 
right  of  the  administrator  to  ask  for  a  license,  or  of  the  court 
to  grant  it,  did  not  exist.  The  statute  of  limitations  was  in- 
tended for  the  benefit  of  the  heirs,  that  they  might  be  quieted 
by  a  speedy  settlement  of  estates  in  which  they  should  be  in- 
terested. From  the  authorities  cited,  and  the  reasons  given, 
we  think  the  sale  by  the  administrator  in  the  case  before  ub 
was  void. 

It  is  also  insisted,  that  the  order  of  the  county  court  had 
spent  its  force  before  the  day  of  actual  sale,  for  the  reason  that 
the  law  under  which  it  was  granted  had  been  repealed,  and  all 
power  in  such  matters  was  vested  in  judges  or  probate. 

*The  law  of  1820,  from  which  the  county  court  de-  [419*] 
rived  their  power  to  grant  the  order,  was  uncondition- 
ally repealed  by  the  law  of  1829,  Acts  of  Legis.  Coun.  1829, 
p.  86,  the  first  section  of  which  declares,  "  That  the  county 
courts  of  the  respective  counties  in  this  territory  lying  cast 
of  Lake  Michigan,  shall  not,  hereafter,  have  jurisdiction  of 
any  civil  matter  in  law  or  equity."  Jurisdiction  in  probate 
matters,  and  the  power  to  grant  license  to  sell  real  estate  to 
pay  the  debts  of  intestates,  were  by  a  law  of  the  same  year, 
given  to  the  judges  of  probate  in  the  respective  counties. 

To  this  objection  it  is  answered,  that  the  powers  of  the 
county  court  were  spent  when  they  had  granted  the  order,  and 
it  was  remitted  to  the  probate  court  to  be  acted  upon;  that 
the  repealing  law  does  not  afiect  any  act  done;  that  the  county 
court  was  not  annihilated,  its  criminal  jurisdiction  remained; 
and  that  under  the  law  of  1820,  the  action  of  the  administra- 
tor upon  the  order  was  not  to  be  reported  to  the  county  court, 
bnt  to  the  court  of  probate;  that  the  order  was  in  effect  a 
judgment,  a  final  proceeding  in  the  county  court. 
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So  far  as  the  interest  of  purchasers  is  concerned,  the  courts 
of  Ohio  and  this  state  have  ever  considered  these  orders  of 
equal  validity  with  judgments.  If  the  court  have  jurisdic- 
tion of  the  matter,  it  has  been  held  the  purchaser  need  not 
look  behind  the  order.     3  Ohio,  267,  561-2;  4  id.  130, 131. 

The  law  authorizes  a  sale,  but,  on  a  proper  application,  the 
court  is  to  determine  whether  the  facts  submitted  will,  under 
the  law,  justify  their  making  an  order  of  sale.  Without  such 
order,  the  sale  would  be  void.  The  order  is  the  foundation  of 
the  power  to  sell.  But  without  ar  law  authorizing  the  sale, 
the  order  itself  would  be  void. '  It  would  lay  no  foundation 
that  would  justify  the  execution  of  such  power.  Every  or- 
der of  court,  to  some  extent,  may  be  considered  as  a  judg- 
ment; but  it  must  have  the  character  of  a  final  judgment,  or 
the  consequences  contended  for  by  the  defendant  would  not 
follow.  By  a  final  judgment,  conflicting  rights  between  par- 
ties are  settled,  and  are  made  certain;  and  a  party  is  entitled 
to  receive  that  which  he  has  recovered  by  a  judgment,  and 
this  right  cannot  be  taken  away.  By  the  order,  the  adminis- 
trator gains  no  personal  rights,  neither  does  ho  or  the  credi- 
tors lose  any  rights  they  gain  by  the  order;  the  administrator 

is  at  liberty  to  sell,  but  whether  he  sells  or  not,  does 
[420*]  not  concern  him  —  he  is  only  *bound  to  the  extent  of 

the  personal  estate;  and  as  to  the  creditor,  he  may  en- 
force his  claim  by  the  agency  of  the  administrator,  or  by  a 
suit  at  law;  no  right  is  settled  by  the  order —  then  how  can 
the  order  have  the  effect  of  a  judgment?  Under  certain  cir- 
cumstances, the  administrator  has  by  the  law  the  right  to  sell; 
but  the  power  to  say  when  these  circumstances  have  arisen  is 
vested  in  the  court,  and  it  is  only  with  the  approbation  of  the 
court  that  this  power,  intrusted  to  him,  not  by  the  order  of  the 
court,  but  by  the  law  under  which  he  acts — can  be  exercised. 
The  order  of  sale,  say  the  court  in  the  case  of  LudUncU 
Heirs  v.  Wade,  4  and  5  Ohio,  603,  is  nothing  more  than 
record  evidence  of  the  existence  of  the  necessary  facts  to  jus- 
tify such  a  proceeding,  and  the  assent  on  the  part  of  the  court 
that  the  administrator  should  exercise  a  power  previously 
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vested  in  him.  It  calls  that  power,  which  was  before  dormant, 
into  life  and  activity.  It  follows,  then,  that  a  repeal  of  the 
law  is  a  revocation  of  the  power;  and,  after  its  revocation,  a 
sale  made  would  be  void;  although  during  the  existence  of 
the  statute,  an  order  for  such  sale  had  been  made.  In  fact, 
the  right  to  sell  depends  both  upon  the  existence  of  the  law 
and  of  the  order,  and  when  either  ceases  to  be  in  force,  the 
right  is  gone.  A  repeal  of  the  law  would  have  an  effect  to  re- 
scind the  order,  equivalent  to  the  effect  which  the  reversal  of 
a  judgment  would  have  upon  that  judgment;  and,  as  after 
such  reversal  a  sale  would  convey  nothing,  so  after  the  repeal 
of  the  law  would  a  sale  made  be  void ;  while  the  law  and  the 
order  are  in  force,  a  good  title  can  be  made;  but  not  after  one 
is  repealed  or  the  other  rescinded. 

In  the  case  of  the  Bank  of  Hamilton  v.  Dvdley^8  Lessees^ 
2  Pet.  623,  the  question  decided  in  4  and  5  Ohio,  above 
cited,  was  considered.  The  court  say, "  this  is  a  point  on  which 
we  cannot  doubt.  The  power  to  sell  is  not  an  independent 
power,  to  be  exercised  at  discretion,  when  the  exigency,  in  the 
opinion  of  the  administrator,  may  require  it;  but  is  conferred 
by  the  court  in  a  state  of  things  prescribed  by  the  law.  The 
order  of  the  court  is  a  prerequisite,  indispensable  to  the  very 
existence  of  the  power;  and  if  the  law  which  authorized  the 
court  to  make  the  order  be  repealed,  the  power  to  sell  can 
never  come  into  existence.  The  repeal  of  such  ala^  divests 
no  vested  estate,  but  is  the  exercise  of  a  legislative  power 
which  every  legislature  possesses  The  mode  of  sub*ject.  [421*] 
ing  the  property  of  a  debtor  to  the  demands  of  a  credi- 
tor, must  always  depend  on  the  wisdom  of  the  legislature.'* 

The  cases  of  Dams*  Lessee  v.  Livingston^  6  Ohio,  225,  and 
Paine^s  Lessee  v.  Skinner^  8  id,  162,  maintain  the  same  views. 
And  so  in  16  id.  573,  Lessee  of  Perry  v.  Clarkson  and  others. 
The  court,  whilst  they  express  their  regret  that  adminisfcrators 
and  purchasers  should  have  acted  upon  a  misapprehension  of 
the  law,  and  that  mischiefs  have  resulted  from  such  mistakes, 
say,  they  conceive  that  the  court  has  put  a  right  construction 
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upon  the  statutes,  and  that  it  was  not  in  their  judicial  power 
to  remedy  the  evil.     See  1  Hill,  332;  10  Watts,  351. 

It  will  be  perceived  that  these  decisions  cover  the  point 
made  in  this  case;  and  it  is  not  perceived  that  it  could  make 
any  difference  whether  the  power  to  grant  the  license  to  sell 
was  wholly  annihilated  or  transferred  to  another  court,  as  in 
either  case  the  order  could  derive  no  force  from  the  court  that 
granted  it;  and  the  decisions  cited  do  not  attach  any  import- 
ance to  the  consideration  that  administrators  were  or  were  not 
required  to  report  their  proceedings  to  the  court  granting  the 
order.  We  therefore  think  the  sale  was  void  for  this  reason 
also. 

Certified  accordingly. 


Paddack  vs.  Pabdeb. 


In  giving  a  construction  to  an  instrument,  the  whole  of  it  must  be  exam- 
\nedy  and  every  part  of  it  be  taken  into  consideration ;  and  the  sitoa- 
tion  of  the  parties  and  the  subject  matter  of  the  transaction  may  also 
be  taken  iDto  consideration. 

▲  deed  described  the  premises  conveyed  as  a  certain  piece  or  parcel  of 
land  situate  in  out  lot  No.  10,  in  the  village  of  Pontiac,  to  comprise 
lots  Nos.  1  and  9,  on  the  west  part  of  the  subdivision  of  the  aforesaid 

KoTB.  —  Right  of ''  drawing  as  much  water  as  will  run  through  an  aper- 
ture  two  feet  square,  under  a  head  four  feet  from  top  of  aperture  **  —  held 
to  mean  so  much  as  would  run  into  a  flume,  and  not  into  open  space  or  on 
the  wheel,  Norris  v.  Showerman,  2  Doug.  16.  Aflirming  same  case,  Wal. 
Ch.  206.  One  having  the  right  to  draw  water  through  metallic  apertures 
of  a  given  size,  under  a  given  head,  can  not  increase  the  flow  through  the 
game  by  means  of  an  ajutage,  Schuylkill  Nav.  Co.  «.  Moore,  2  Wliart477; 
see  also  Vermont  Central  R.  R.  Co.  «.  Hills,  23  Vt  681 ;  Society,  etc,  t. 
Holsman,  1  Halst  Ch.  (N.  J.)  126;  Kennedy  «.  Scovill,  12  Conn.  817;  The 
Salmon  Palls  Manuf.  Co.  «.  The  Portsmouth  Co.,  46  N.  H.  249 ;  nor  erect 
•  larger  flume,  Dewey  «.  Bellows,  9  id.  282.  But  increase  of  population 
and  improvements  in  mechanics  may  change  the  mode  of  dividing  water 
power,  Ci*o8s  «.  Varvey,  5  Harris  (Penn.),  496,  and  also  the  use,  Bigelow 
r  Buttel,  15  Mass.  818,  and  the  mode  of  use,  Loverin  v.  Walker,  44  N.  H. 
489.  For  further  cases,  see  Angell  on  Water  Courses,  §§  140  to  152. 
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lot  No.  10,  the  same  being  112  feet  wide  on  the  Mt.  Cfemens  road  to 
the  centre  of  the  road  leading  to  the  woolen  factory,  and  extending  in 
length  to  the  centre  of  the  Clinton  river,  with  the  privilege  of  fif^ 
square  inches  of  water,  to  be  applied  five  feet  from  the  surface  of  the 
Clinton  river,  opposite  the  place  of  taking  the  water  from  the  race— 
to  be  subject  at  all  times  and  forever  to  the  woolen  factory,  and 
one  run  of  stones  for  *douring,  after  such  mill  shall  be  erected  —  [422*] 
the  dam  and  race  to  be  forever  put  in  repair  by  said  party  of  the 
first  part — the  said  two  lots  being  a  strip  of  land  off  from  the  south- 
westerly side  of  said  out  lot  No.  10,  and  being  designated  on  a  plat  of 
the  subdivision  of  said  out  lot,  this  day  recorded.    It  was  held^ 

1.  That  the  plat  of  the  subdivision  of  lot  No.  10  might  be  referred 
to  for  the  purpose  of  giving  a  construction  to  the  grant 

2.  It  appearing  from  the  plat  that  lots  1  and  9  were  separated  by  a 
strip  of  land  marked  **  race  and  alley,"  and  that  lot  No.  1  lay  northerly 
of  it,  and  between  it  and  the  Mt.  Clemens  road,  and  lot  No.  9  lay  south- 
erly of  it  and  between  it  and  the  Clinton  river,  it  was  held  that  the  fee 
in  said  strip  of  land  did  not  pass  by  the  deed. 

3.  That  the  grantee  could  not  draw  the  water  through  an  orifice  of 
fifty  square  inches  into  a  flume  or  reservoir  upon  his  own  premises, 
and  then  apply  it  by  a  larger  discharge  than  fiHiy  square  inches;  there- 
by enabling  him,  a  portion  of  every  twenty-four  hours,  to  drive  ma- 
chinery  requiring  mere  than  fifty  square  inches  of  water  to  propel  it 

Appeal  from  Oakland  Circuit  Court  in  Chancery. 

Paddack  filed  a  bill  in  the  circuit  court  against  Pardee,  to 
settle  a  question  of  right  in  regard  to  a  water  power,  and  to 
quiet  his  title  to  certain  premises  connected  with  it.  A  decree 
having  been  made  in  his  favor,  Pardee  appealed  to  this  court. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

Wiener,  for  the  appellee. 

C.  Draper,  for  the  appellant. 

By  the  Court,  Miles,  J.  The  complainant  being,  as  he 
alleges,  seized  in  fee  and  possessed  of  a  valuable  water  powcrJ 
with  a  dam  and  race,  on  the  Clinton  river,  on  the  N.  W.  andl 
8.  W.  quarters  of  sec,  28,  in  town  3  north,  of  range  10  east, 
and  upon  which  he  now  has  a  woolen  factory  and  a  grist  mill, 
on  the  I7th  day  of  February,  1836,  executed  a  conveyance  by 
deed  to  the  grantors  of  the  defendant  of  a  portion  of  the  prem* 
ises,  under  the  following  description:  "  A  certain  piece  or  par- 
cel of  land  situate  in  out  lot  number  ten,  in  the  village  of 
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Pontiac,  being  a  part  of  the  northwest  quarter  of  section  Ho. 
28,  town  3  north,  of  range  10  east,  viz. :  to  comprise  the  loU 
Nob.  1  and  9,  on  the  west  part  of  the  subdivision  of  the  afore- 
said lot  No.  10,  the  same  being  one  hundred  and  twelve  feet 
wide  on  the  Mt.  Clemens  road  to  the  center  of  the  road  lead- 
ing to  the  woolen  factory,  and  extending  in  length  to  the  cen- 
ter of  the  Clinton  river;  with  the  privilege  of  fifty 
[423*]  square  inches  of  wa*ter,  to  be  applied  five  feet  from  the 
surface  of  the  Clinton  river,  opposite  the  place  of  tak- 
ing the  water  from  the  race,  to  bo  subject  at  all  times  and  for- 
ever to  the  woolen  factory,  and  one  run  of  stone  for  flouring, 
after  such  mill  shall  be  erected;  the  dam  and  race  to  be  for- 
ever put  in  repair  by  said  party  of  the  first  part;  the  said  two 
lots  being  a  strip  of  land  off  from  the  southwesterly  side  of 
said  out  lot  Ko.  10,  and  being  designated  on  a  plat  of  the  sub- 
division of  said  out  lot  this  day  recorded," 

It  is  alleged  in  the  bill  that  the  race  is  the  property  of  the 
complainant,  and  was  not  conveyed  by  him. 

The  bill  states  that  the  defendant  has  made  a  large  excava- 
tion on  the  side  of  the  race  and  within  two  feet  of  the  water; 
that  he  claims  that  he  has  a  right  to  construct  a  reservoir  of 
such  dimensions  as  he  pleases,  leading  out  of  the  race,  withont 
any  regard  to  the  restrictions  contained  in  the  deed;  whereas 
the  complainant  insists  that  it  was  the  intention  of  the  parties, 
as  plainly  expressed  in  the  deed,  that  the  orifice  at  the  race 
where  the  water  is  to  be  diverted  is  to  be  fifty  square  inches  in 
dimensions,  and  no  more. 

The  bill  further  states  that  the  present  excavation  is  suffi- 
ciently large  to  pass  at  least  twenty  feet  of  watery  and  to  divert 
the  whole  body  of  water  from  the  race,  and  to  render  the  wa- 
ter power  entirely  useless  to  the  complainant. 

The  bill  prays  that  the  defendant  may  be  compelled  to  take 
the  water  from  the  race,  if  at  all,  in  the  manner  prescribed  by 
the  deed,  and  to  relcnse  all  claim  to  the  race  except  the  right 
of  so  taking  and  using  the  water. 

The  defendant,  in  his  answer,  admits  making  the  excavation, 
but  denies  any  intention  to  construct  a  reservoir,  as  charged  in 
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the  bill.  He  denies  that  he  intends  to  draw  the  water  from 
the  race  through  an  orifice  exceeding  fifty  square  inches;  but 
claims  that  be  has  the  right  of  having  the  water  which  shall 
escape  through  such  orifice,  flow  into  a  flume  of  such  dimen- 
sions and  form,  and  upon  his  own  premises,  as  he  shall  choose/ 
and  that  he  has  the  right  of  applying  the  water  which  may  so 
escape  to  the  propelling  of  machinery  to  be  erected  at  any  dis- 
tance he  may  choose  from  said  orifice,  or  to  apply  the  same  im- 
mediately at  such  opening.  He  denies  that  the  complainant 
is  the  owner  of  the  race,  but,  on  the  contrary,  claims  to 
own  the  soil  over  which  the  *water  flows,  and  the  banks  [424*] 
and  bed  of  the  same,  along  by  and  upon  the  premises 
owned  by  him. 

A  replication  was  filed,  the  cause  was  heard  upon  pleadings 
and  proofs,  and  a  decree  made  that,  by  the  conveyance,  defend- 
ant was  entitled  to  fifty  square  inches  of  water,  and  no  more, 
by  an  orifice  or  race  of  such  dimensions  as  to  admit  that  quan- 
tity, and  no  more,  from  the  race  to  the  place  where  it  should 
be  applied,  subject  to  the  restrictions  and  limitations  in  the 
conveyance  named,  and  that  the  title  to  the  race  was  in  the 
complainant. 

We  are  asked  to  reverse  this  plea  as  to  the  water  privilege, 
because,  as  is  insisted,  the  defendant  is  not,  by  the  terms  of  the 
conveyance,  restricted  to  carrying  the  water  from  the  race  to 
the  place  where  it  is  to  be  used  in  the  race  of  the  same  dimen- 
sions as  the  orifice  at  which  it  is  taken,  and  that  he  has  the 
right  to  take  the  body  of  water  into  a  flume  of  larger  size,  and 
then  to  take  it  out  of  such  flume  as  he  shall  choose. 

Secondly,  it  is  urged  that  the  race  is  not  shown  to  be  the 
property  of  the  complainant. 

The  question  made  by  these  pleadings  then  is,  whether  the 
defendant  is  entitled  to  control  the  use  and  application  of  the 
water  after  it  leaves  the  race,  or  whether,  by  the  terms  of  the 
grant,  he  is  limited  and  restricted  in  such  use. 

In  giving  a  construction  to  this  instrument  for  the  purpose 
of  ascertaining  the  intention  of  the  parties,  the  whole  instrn- 
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ment  must  be  examined  and  every  part  taken  into  considera- 
tion.   Howell  V,  Eichards^  11  East,  643. 

In  determining  the  meaning  of  any  particular  sentence  or 
provision,  we  may  also  take  into  consideration  the  situation  of 
the  parties,  and  the  subject  matter  of  their  transactions  to 
which  the  contract  relates.  Wilson  v.  Troup^  2  Cow.  228.  See 
also  Strong  v.  Benedict^  5  Conn.  220,  and  the  cases  there  re- 
ferred to,  to  sustain  the  proposition  of  Hosmes,  Ch.  J.,  that 
the  condition  and  situation  of  the  parties,  and  other  collateral 
facts  known  to  them  both,  may  properly  be  recurred  to  to  as- 
certain their  mutual  intention.  In  the  case  of  King  v.  Lain- 
don^  8  Term,  379,  evidence  was  received  to  ascertain  an  inde- 
pendent fact,  in  order  to  aid  in  the  construction  of  an  agree* 
ment.    Also  Sumner  v.  Williams,  8  Mason,  214. 

I  propose,  then,  to  apply  these  principles,  and  such 

[425*]  others  as  may  be  *drawn  from  a  few  adjudged  cases,  in 

attempting  a  construction  of  the  deed  before  us. 

First,  it  is  well  to  notice,  that  the  complainant  reserved 

what  is  called  the  first  right  of  water,  for  the  woolen  factory, 

and  for  one  run  of  stone  when  he  should  erect  a  grain  mill. 

The  grant  to  the  defendant  is  restricted  to  a  certain  quanti- 
ty of  water,  when  there  shall  be  so  much  over  and  above  what 
is  needed  by  the  complainant  for  the  woolen  factory,  and  also 
for  the  mill  after  it  shall  have  been  erected.  Tlie  complain- 
ant's right,  in  this  respect,  is  ever  to  remain  superior  to  that 
of  the  defendant. 

In  Sumner  et  al,  v.  Foster^  7  Pick.  32,  it  was  held  that  the 
owner  of  a  mill,  who  is  entitled  to  use  only  the  surplus  water 
not  required  by  another  mill,  is  bound  to  shut  his  gate  when 
there  is  not  a  sufficiency  of  water  for  both.  In  that  case  the 
grant  was  of  water  "sufficient  for  any  work  except  a  grist  mill 
or  saw  mill,"  to  be  taken  from  the  flume  of  the  grantor,  to  be 
made  for  the  use  of  a  cotton  factory,  and  when  there  was  more 
water  tl>an  was  sufficient  for  the  cotton  factory. 

We  will  next  consider  whether  the  complainant  is  shown 
to  possess  the  title  to  the  land  over  which  the  race  is  carried, 

522 


JANUARY  TEEM,  1860.  426 


Paddack  tb.  Pardee. 


as  the  result  of  this  inquiry  must  necessarily  influence,  to 
some  extent,  the  construction  to  be  given  to  the  grant  of  the 
water. 

It  is  insisted  that  the  description  in  the  deed  of  the  land 
con^'eyed,  includes  that  portion  over  which  the  race  is  carried; 
and  that  this  description  must  be  confined  to  the  deed,  with- 
out reference  to  the  plat  in  evidence. 

The  objection  to  referring  to  the  plat  was  grounded  mainly 
upon  an  alleged  want  of  evidence  of  identity.  The  paper  giv- 
en in  evidence  purpoi-ts  to  be  a  transcript  from  the  records  in 
the  office  of  the  register  of  deeds;  and  to  be  a  subdivision  of 
out  lot  No.  10,  by  a  surveyor  into  several  lots,  among  which 
are  lots  Nos.  1  and  9,  the  boundaries  to  which  upon  the  Mt. 
Clemens  road  on  the  north,  on  the  road  leading  to  the  woolen 
factory  on  the  west,  and  on  the  Clinton  river  on  the  south, 
correspond  with  the  description  in  the  deed. 

Sy  this  plat,  it  appears  that  the  race  runs  across  a  part  of 
the  width  of  out  lot  No.  10,  in  a  northeasterly  direction,  and 
parallel,  or  nearly  so,  to  the  river.     The  piece  of  ground  is 
laid  down  as  a  race  and  alley,  being  one  chain  in  width, 
and  bounds  the  south  line  of  lot  No.  1,  and  *the  north  [426*] 
line  of  lot  No.  9,  in  the  subdivision.     But  it  was  in- 
sisted, on  the  argument,  that  the  race,  or  the  ground  covered 
by  it,  is  clearly  included  in  the  descriptive  words  in  the  deed; 
that  lots  1  and  9  extend  from  the  Mt.  Clemens  road  to  the 
center  of  the  Clinton  river.     By  this,  I  understand  that  such 
is  their  extreme  bounds  in  those  direct  ions.     It  will  be  ob- 
served, that  although  the  width  is  given,  the  length  is  not; 
and  the  reference  to  the  plat  shows  why  this  was  omitted  in 
speaking  of  the  extreme  length  of  both  lots.     As  there  are 
two  lots,  there  must  be  a  boundary  between  them  somewhere, 
if  only  by  a  line  drawn;  the  plat  shows  that  boundary  to  be 
the  land  left  for  a  race  and  alley. 

There  is,  besides,  the  testimx^ny  of  two  witnesses,  who  are 
acquainted  with  the  whole  lot  and  its  subdivisions,  and  who 
together  establish  the  south  line  of  lot  No.  1  to  be  north  of, 
and  the  north  line  of  lot  No.  9  to  be  south  of  the  place  where 
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the  defendant  has  put  in  his  flume  to  take  the  water  from  the 
race. 

That  it  is  competent  to  refer  to  the  plat,  to  render  certain 
the  description  in  the  deed,  is  bejond  question.  ^^  Where  the 
act  of  disposal  relates  to  another  thing,  that  thing  becomes  in 
a  manner  part  of  the  disposition,  and  the  standard  referred  to 
being  certain,  the  grant  by  relation  thereto  becomes  certain 
according  to  the  common  maxim,  id  cerium  est^  qtwd  ceHum 
reddipoteaV^    4  Bac.  Abr.  624. 

The  whole  of  this  description  taken  together,  then,  shows 
that  lots  1  and  9  consisted  of  two  distinct  parcels  of  land, 
with  the  strip  of  land  one  chain  wide,  over  which  the  race 
passes,  lying  between  them ;  so  that  the  defendant  has,  by 
the  conveyance,  acquired  no  title  to  the  land  on  which  the 
race  is. 

The  testimony  of  the  witnesses  before  referred  to,  shows 
that  the  excavation  in  the  side  of  the  race  is  made  upon  the 
land  of  the  complainant;  that  the  water  must  be  conducted 
across  his  land  before  it  reaches  the  bounds  of  lot  No.  9,  upon 
which,  by  the  terms  of  the  grant,  it  must  be  used. 

The  complainant,  then,  granted  to  the  defendant  a  subor- 
dinate right  in  the  use  of  a  portion  of  the  water  running  in 
the  race,  on  his  own  premises.  This  would  necessarily  in- 
clude a  right  to  the  defendant  to  carry  the  water  across  that 
portion  of  the  complainant's  land  between  the  south  bank  of 
the  race  and  the  north  bounds  of  lot  No.  9. 

With  this  preliminary  examination  we  shall  be  the 
[427*]  better  enabled  to  *understand  the  meaning  of  the  lan- 
guage used  in  the  grant  itself.     It  is  of  fifty  square 
inches  of  water,  "  to  be  applied  five  feet  from  the  surface  of 
Clinton  river,  opposite  the  place  of  taking  it  from  the  race." 

The  plain  sense  of  these  words  would  seem  to  be,  that  the 

quantity  taken  is  that  to  be  applied^  and  that,  although  the 

defendant  would  have  a  right  to  apply  it  at  a  distance  from  or 

as  near  to  the  aperture  as  the  approach  of  his  own  premises 

would  allow,  still  the  quantity  applied  must  be  the  same. 

If  the  grant  had  been  of  a  given  quantity  of  water,  without 
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any  words  of  limitation  as  to  its  use  or  application,  the  de- 
fendant might  have  some  better  reason  for  the  claim  which  he 
makes;  bat  the  quantity  taken  is  to  be  applied  at  a  particular 
place;  and  although  the  exact  spot  is  not  designated,  jet  it 
must  necessarily  be  at  some  point  on  lot  No.  9,  between  the 
race  and  the  river,  and  opposite  the  place  where  it  is  taken. 

If  this  construction  is  correct,  it  excludes  the  idea  of  draw- 
ing the  water  into  a  flume  or  reservoir  upon  the  premises  of 
the  defendant,  and  afterwards  applying  it  by  a  larger  dis* 
charge  than  fifty  square  inches,  and  thus,  perhaps,  enabling 
the  defendant,  during  a  portion  of  every  twenty-four  hours, 
to  propel  machinery  of  a  larger  or  diflFerent  character  from 
that  which  he  could  move  by  a  direct  application  of  the  water. 

Some  consideration  is  also  due  to  the  fact  that  the  com- 
plainant had  already  some  machinery  in  operation  on  this 
race,  and  contemplated  the  erection  of  other  mills.  This 
would  induce  him,  as  I  believe  he  has,  to  restrict  the  defend- 
ant to  a  direct  application  of  the  water  granted,  and  at  some 
place  upon  the  lands  conveyed  in  the  deed.  The  defendant 
purchased  with  a  full  knowledge  of  these  circumstances. 

On  the  whole,  then,  from  the  conveyance,  the  relation  of 
the  parties  and  the  nature  of  the  transaction,  I  think  we  niay 
safely  conclude  that  it  was  well  understood  by  the  parties,  and 
Bo  expressed  in  the  deed,  that  the  defendant  was  to  have  the 
right  to  take  and  use  fifty  square  inches  of  water,  to  be  ap- 
plied directly  to  his  machinery,  bv  a  trunk  or  race  conducting 
the  same  from  the  complainant's  race  to  the  place  where  the 
same  should  be  so  applied,  and  not  otherwise. 

Another  objection  to  the  decree  is,  that  the  complainant  lias 
averred  in  his  bill  that  he  is  seized  in  fee  of  the  whole  prem- 
ises on  which  his  water  power  is  situated,  and  that  he 
has  not  proved  this  fact.  This  was^unnecessary;  the  [428*] 
title  to  any  portion  of  the  premises,  except  the  race, 
is  not  in  question.  The  defendant  makes  no  claim  of  title  to 
any  portion  except  that,  and,  strangely  enough,  although  he 
says  in  his  answer  that  he  does  not  know  whether  the  com- 
plainant was  or  was  not  seized  of  the  premises,  when  he  exe- 
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cated  the  deed,  yet  he  claimB  title  to  the  race  by  virtae  of  the 
Bame  oooveyance  which  he  disputes  in  his  answer.  The  title 
to  the  land  under  the  race,  if  at  all  conveyed  to  the  defendant, 
is  in  the  same  deed,  and  included  in  the  same  description,  with 
that  of  the  two  lots  1  and  9.  In  fact,  the  defendant  insista 
that  description  includes  the  race. 

It  is  idle,  then,  for  the  defendant  to  deny  a  title  under 
which  he  himself  claims. 

In  this  view  of  the  whole  case,  the  decree  must  be  afl&rmed. 

Decree  affirmed. 


HiGoiNS  et  al.  vs.  Watbok  et  sL 

R  made  his  promissory  note  for  $100,  payable  in  six  months,  to  0,  or 
bearer*  on  the  back  of  which  was  the  following  indorsement:  **  I  gair- 
anty,'*  signed  by  W.    It  was  hetd, 

1.  As  there  was  no  date  to  the  indorsement,  that,  in  the  abeenoe  of 
all  proof,  the  making  of  the  note  by  R,  and  the  indorsement  by  W, 
must  be  presumed  to  have  been  contemperaneous  acts,  and  one  entire 
transaction. 

2.  That  R  and  W  were  joint  and  several  promisors  or  makers  of  tk6 
note.* 

What  is  sufficient  pritna  fiieie  evidence  of  the  loss  of  a  promissory  note, 
under  R.  8.  ch.  102,  sec.  83,  p.  460,  to  admit  parol  evidence  of  its  coo- 
tents.* 

Note.  —  *  This  case  is  disapproved  in  Tinker  v.  McCauley,  8  Mich.  188. 
An  indorsement  without  date  is  presumed  to  be  made  at  the  date  of  the 
note,  White  v.  Weaver,  41  111.  409;  Depuy  v.  Schuyler,  45  id.  806,  but  may 
be  shown  to  have  been  made  after  delivering  to  payee,  id.  If  the  signature 
be  on  the  back  of  the  note,  it  is  presnmed  to  be  that  of  a  guarantor,  bat 
may  be  shown  cither  by  the  language  of  the  note  itself,  or  aliunde,  to  be  that 
of  a  joint  maker,  Lincoln  v.  Ilinzcy,  51  id.  435;  Palmer  o.  Grant,  4  Conn. 
400,  and  cases  cited  in  Story  on  Prom.  Notes,  §468.  One  not  the  payee 
who  at  its  insception  indorses  on  the  back  of  it,  **  holden  on  the  within,** 
becomes  a  Joint  promisor  with  the  makers,  Brett «.  Marston,  45  Me.  401. 
A  joint  maker  who  signs  as  surety  does  not  thereby  lessen  his  liabilities  at 
law,  Inkoter  v.  First  National  Bank  of  Marshall,  30  Mich.  143.  See,  also, 
Partridge  «.  Colby,  19  Barb.  (N.  Y.)  248;  Miller  t>.  Gaston,  2  Hill  (N  Y.) 
188;  Dart©.  Sherwood,  7  Wis.  523;  Weatherward  «.  Payne,  2  Mich.  556; 
Bothschild  v.  Grey,  81  id.  150. 

'  A«  to  whea  a  note  is  lost  or  destroyed,  Heartt  «.  Bhode8»  66  DL  851; 
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The  bond  to  ba  executed  by  plaintiff  to  defendant,  under  R.  S.  ch.  102,  sec. 
89,  upon  bringing  an  action  on  a  lost  promissory  note,  should  run  to 
all  of  the  defendants,  although  some  of  them  have  not  been  served 
with  process. 

Ebbob  to  Wayne  Circuit  Court. 

The  plaintiffs  brought  an  action  of  assumpsit,  in  Wayne 
county  court,  against  the  defendants,  on  a  promissory  note,  of 
which  the  following  is  a  copy: 
*$100.  Detboit,  April  ii,  1846.  [429*1 

Six  months  after  date,  I  promise  to  pay  Placidus 
Ord,  or  bearer,  one  hundred  dollars,  at  James  M.  Lyell's  oflBce,. 
value  received.  Andbew  T.  McReynolds. 

On  the  back  of  the  note  was  the  following  indorsement:  "  I 
guaranty,  John  Watson."  Process  was  served  on  Watson,^ 
but  not  on  McEeynolds.  On  the  trial  in  the  county  court, 
evidence  was  given  of  the  loss  of  the  note,  and  of  its  contents^ 
and  a  bond  of  indemnity  was  executed  by  plaintiffs  to  defend- 
ants, in  pursuance  of  the  statute.  The  county  court  rendered 
judgment  for  the  plaintiffs,  and  thereupon  Watson  sued  out  a 
writ  of  certiorari  to  the  circuit  court,  which  reversed  the  judg- 
ment of  the  county  court.  To  reverse  this  last  judgment,  the 
plaintiffs  brought  their  writ  of  error. 

WelU  and  Cook^  for  plaintiffs  in  error. 

O^Flynn^  for  defendants  in  error. 

JSy  the  Courts  Gbeen,  J.  The  important  question  in  this 
cause,  and  the  only  one  affecting  the  merits  is,  whether  the 
defendant  Watson  is  a  joint  promisor  with  McReynolds. 

In  order  to  determine  this  question,  the  first  inquiry  is, 
When  was  the  indorsement  made  by  Watson?  The  only  tes- 
timony bearing  on  this  point  is  that  of  Peterson.  He  says 
that  he  received  the  note  from  Peterson  and  Humphreys,  in 
the  city  of  New  York,  on  or  about  the  eighth  day  of  May, 
1846,  in  behalf  of  the  plaintiffs,  and  that  the  indorsement  was 


Oreen  f .  Stone,  Wal.  Oh.  109.    Party  may  recover  on  oriijinal  consideration 
McMillan  v.  Bethold,  85  id.  250.    See  statutes  of  Michigan  and  of  the  sev. 
eral  states  as  to  mode  of  recoyery  on  lost  notes. 
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then  upon  it.  The  guarantor  is  a  third  person,  not  named  as 
a  party  on  the  face  of  the  note,  and  he  affixes  no  date  to  hifl 
guaranty. 

In  the  case  of  Leonard  'o,  Vredenhv/rgh^  8  Johns.  29,  it  was 
holden  that  the  writing  imported,  upon  the  face  of  it,  one 
original  and  entire  transaction;  for,  says  Kent,  Ch.  J., in  de- 
livering the  opinion  of  the  court  in  that  case,  ^^  a  guaranty  of 
a  contract  implies,  ex  vi  termini^  that  it  was  a  concarrent 
act,  and  part  of  the  original  agreement."  In  that  case,  tlie 
note  was  made  by  one  Johnson  to  the  plaintiff,  bearing  date 
Nov.  9,  1808,  at  the  bottom  of  which  was  the  following,  with- 
out date,  viz. :  "  I  guaranty  the  above,  J.  Vredenburgh." 

If  the  opinion  of  the  court  in  that  case,  upon  the 
[430*]  point  under  con*8ideration,  is  good  law,  and  I  do  not 
find  that  it  has  ever  been  questioned,  then,  in  the  ab- 
sence of  all  proof,  the  making  of  the  note  by  McReynolds,  and 
the  indorsement  on  the  back  of  it  by  Watson,  must  be  pre- 
sumed to  have  been  cotemporaneous  acts,  and  one  original  and 
entire  transaction.  But  it  is  argued,  that  in  the  absence  of 
any  proof  on  the  subject,  there  can  be  no  presumption  that 
the  indorsement  was  made  at  the  time  of  making  the  note, 
because  it  may  have  passed  through  Watson's  hands  as  a  sab- 
sequent  holder,  and  been  guarantied  by  him  upon  his  trans- 
ferring it  to  Peterson  and  Humphreys,  or  some  one  else. 

To  this  argument,  it  seems  to  me,  there  are  two  answers. 
First,  the  indorsement  having  no  separate  date  affixed  to  it,  in 
the  absence  of  any  proof  on  the  subject;  its  date  must  be  re- 
ferred to  that  appearing  on  the  face  of  the  note;  and,  second, 
that  if  Watson  made  the  indorsement  at  a  subsequent  period, 
that  fact  is  peculiarly  within  his  knowledge,  and  cannot  be 
supposed  to  be  within  the  knowledge  of  the  plaintiffs,  and  the 
burthen  of  proof,  therefore,  rests  upon  Watson. 

In  Hunt  V.  Adams,  5  Mass.  358,  the  guaranty  was  written 
at  the  bottom  of  the  note,  without  a  separate  date,  and  there 
does  not  appear  to  have  been  any  proof  showing  when  it  was 
made.  Ashman,  of  counsel  for  the  defendant,  in  his  argu- 
ment remarks,  that  ^^  for  aught  that  appears,  this  undertak- 
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ing  of  the  defendants  was  made  on  a  different  day;"  yet  Ch. 
J.  Parsons,  in  delivering  the  opinion  of  the  conrt,  assumes 
tliat  the  signatures  to  the  note  and  the  guaranty  were  made 
at  the  same  time. 

Ilegarding  the  making  of  the  note  and  the  indorsement 
thereof  by  Watson,  as  one  transaction,  all  the  American  au- 
thorities seem  to  agree,  that  the  consideration  expressed  or 
imported  on  the  face  of  the  note  is  sufficient  to  support  the 
undertaking  of  the  guarantor,  under  the  statttt>e  of  frauds. 

The  rule  which  governs  the  construction  of  all  other  con- 
tracts, that  the  intention  of  the  parties  must  control,  applies 
with  full  force  to  contracts  of  this  character.  In  most  of  the 
cases  in  which  the  indorsement  of  a  note  has  been  held  to 
make  the  indorser  a  guarantor,  and  consequently  an  original 
promisor,  the  notes  were  not  negotiable,  and  the  party  in- 
dorsing could  not  therefore  be  treated  as  an  ordinary  indorser. 
The  only  mode  by  which  effect  could  be  given  to  such 
an  indorsement  *was  to  treat  it  as  an  absolute  guar-  [431*] 
anty  of  payment.  Seahury  v.  ITungerford,  2  Hill,  84; 
Dean  v.  Hall,  17  Wend.  214. 

In  this  case,  if  Watson  is  liable  at  all  upon  his  indorsement, 
he  is  liable  absolutely  as  a  guarantor,  either  jointly  with  Mc- 
Reynolds,  as  an  original  promisor,  or  alone.  He  cannot  be 
treated  as  an  ordinary  indorser,  for  his  language  is,  "  I  guar- 
anty," which  imports  an  absolute,  unconditional  undertaking 
that  the  note  shall  be  paid  at  maturity;  and  this  is  precisely 
the  undertaking  of  McReynolds,  the  admitted  maker,  and 
neither  more  nor  less.     They  are,  in  effect,  perfectly  identical. 

The  case  of  HoiujK  v.  Gray,  19  Wend.  202,  is  in  effect  pre- 
cisely like  this.  Moon  made  his  note  payable  to  Cameron  or 
bearer,  and  Hough  at  the  same  time  made  and  signed  the  fol- 
lowing indorsement  on  the  back  of  it,  viz.:  "  This  may  certify 
that  I  guaranty  the  payment  of  the  within  note."  The  court 
held  that  he  was  liable  as  maker,  severally,  to  Gray,  who  had 
purchased  the  paper  of  Cameron.  Cowen,  J.,  in  delivering 
the  opinion  of  the  court,  says:  "  The  court  below  were  clearly 
right,  therefore,  in  h'  Iding  t'  at  he  made  himself  a  joint  and 
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several  promisor  with,  the  admitted  maker."  See  Story  on 
Promissory  Notes,  ch.  10,  title  "  Guaranty  of  Promissory 
Notes,"  and  the  notes  to  the  text,  in  which  the  leading  cases 
on  this  question  are  collected. 

Watson  and  McReynolds  being,  in  legal  effect,  joint  and 
several  makers  of  the  note,  were  properly  joined  in  the  action, 
and  a  judgment  in  form  against  both  is  therefore  regular, 
though  Watson  only  was  served  with  process.  R.  S.  ch.  107, 
sec.  1.  For  this  reason  the  bond  of  indemnity  was  properly 
executed  by  the  plaintiffs  to  both  the  defendants.  McRey- 
nolds, though  not  served  with  process,  had  an  interest  in  the 
indemnity,  because  an  execution  issued  upon  a  judgment 
against  both  defendants  may  be  collected  of  the  personal  prop- 
erty owned  by  him  as  a  partner  with  Watson. 

The  only  remaining  question  is,  whether  the  loss  of  the  note 
declared  on  was  sufficiently  proved  to  authorize  the  introduc- 
tion of  secondary  evidence  of  its  contents;  and  I  think  the  cir- 
cumstances related  by  the  witness  Peterson  sufBcient  ffifna 
fade  evidence  of  the  loss.  He  states  positively  the  disap- 
pearance of  the  pocket  book  containing  the  note,  and  that  dili- 
gent search  was  made  for  it,  without  success;  and  that  he  had 
the  entire  care  of  the  notes  belonging  to  the  plaintiff. 
[432*]  *This  being  a  preliminary  inquiry,  and  the  testimony 
being  given  to  the  court,  and  not  ^to  the  jury,  I  see  no 
objection  to  the  statement  made  by  the  witness,  of  the  fact 
that  a  certain  individual  was  prosecuted  criminally  for  stealing 
the  note,  and  that  he  confessed  his  guilt,  and  stated  what  he 
had  done  with  it. 

The  judgment  of  the  circuit  court  must  be  reversed,  with 
costs  to  the  plaintiffs  in  error,  and*  the  cause  remanded  to  the 
circuit  court  for  the  county  of  Wayne,  for  further  proceedings. 

Judgment  reversed,  etc. 
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BOWKN  AND  MoNaMEE  VS.  MeAD  AND  MeAD. 

One  Cram  was  indebted  to  the  plaintiffs,  who  instructed  their  agent  to  call 
on  him  for  payment  or  security.  The  plaintiffs'  agent  called  on  Cram, 
and  he  not  having  the  money  to  pay  the  plaintiffs,  made  a  Joint  and 
several  promissory  note  for  $408,  payable  forty  days  after  date,  to  the 
plaintiffs  or  bearer,  signed  his  own  name  thereto,  and  the  copartner- 
ship names  of  W.  W.  Cram  &  Co.  and  Wilcox  &  Co.,  of  which  firms 
he  was  a  member,  and  he  and  the  plaintiffs'  agent  then  went  to  the  de- 
fendants, S.  P.  and  W.  W.  Mead  <&  Co.,  who  signed  the  name  of  their 
firm  to  the  note  at  the  request  of  Cram,  when  the  note  was  delivered 
by  Cram  to  the  plaintiffs*  agent.  Neither  S.  P.  and  W.  W.  Mead  &  Co., 
nor  the  plaintiff's  agent  were  informed  or  knew  that  Cram  had  signed 
the  names  of  W.  W.  Cram  &  Co.  and  Wilcox  &  Co.,  without  authority 
from  his  copartners,  which  was  the  fact,  ffeldy  the  defendants  were 
liable  to  plaintiffs  on  their  promise. 

Case  reserved  from  Wayne  Circuit  Court. 

One  Jesse  C^am  was  indebted  to  plaintiffs,  M^ho  sent  their 
clerk  to  Cram's  store  to  collect  or  seoare  the  debt.  The  clerk 
called  at  Cram's  place  of  business,  and  urged  him  for  payment 
or  security.  Cram  could  not  pay,  but  offered  to  give  his  note 
with  sureties  for  the  amount,  payable  in  forty  days,  which  the 
plaintiffs'  clerk  agreed  to  accept.  Cram  stepped  out  and 
wrote  a  joint  and  several  note,  payable  to  the  plaintiffs  or 
bearer,  in  forty  days,  for  $408,  the  amount  due  to  them,  signed 


Note. — Indorsement  of  a  note  maybe  on  condition  that  the  indorse- 
ment of  another  party  shall  be  obtained  — effect  of,  Gibson  v.  Miller,  29 
Mich.  355.  Surety  in  such  case  exonerated,  unless  the  other  signature  is 
obtained  or  the  note  pass  to  bona  fide  purchaser  for  value,  Stricklen  t>. 
Cunningham,  58  111.  293.  Agreement  between  surety  and  principal  in 
official  bond  that  it  shall  not  be  delivered  until  another  surety  shall  sign, 
is  effectual  as  between  surety  and  bona  fide  obligee,  if  it  is  so  delivered 
Smith  V-  Board  of  Supervisors  Peoria  Co.,  59  id.  412.  Effect  of  concealing 
facts  from  surety  —  surety  must  inquire,  ^tna  Life  Ins.  Co.  v.  Mabbett,  18 
Wis.  867.  A  party  can  not  defend  on  his  contract,  because  of  expectations 
which  were  merely  the  operations  of  his  own  mind,  and  not  raised  by  any 
promise  or  suggestion  of  the  party  obtaining  and  seeking  to  enforce  the 
contract,  Hunt  v.  Thorn,  2  Mich.  (Gibbs)  218. 
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his  own  name  to  it,  and  tlie  copartnersliip  names  of  W. 
[433*J  W.  Cram  &  Co.  and  Wilcox  &  Co.,  *and  with  it  so 

signed,  he  and  the  plaintiffs'  clerk  went  to  the  place  of 
business  of  the  defendants,  S.  P.  &  W.  W.  Mead  &  Co., who, 
at  the  request  of  Cram,  signed  the  name  of  their  firm,  when 
the  note  was  delivered  by  Cram  to  the  plaintiffs'  clerk.  Cram 
was  a  partner  of  the  firms  of  W.  W.  Cram  &  Co.  and  Wilcox 
&  Co.,  and  signed  their  names  to  the  note  without  authority 
from  his  copartners,  but  of  this,  neither  S.  P.  &  W.  W.  Mead 
&  Co.  nor  the  plaintiffs'  clerk  had  any  notice  at  the  time  the 
note  was  signed  by  S.  P.  &  W.  W.  Mead  &  Co.,  and  delivered 
by  Cram  to  the  plaintiffs'  agent. 

Loth/rop  &  Duffield^  for  the  plaintiffs. 
Joy  <&  Porter  J ,  for  the  defendants. 

■ 

By  the  Courts  Whipple,  C.  J.  Before  proceeding  to  con- 
sider the  objections  urged  by  the  defendants  against  the  right 
of  the  plaintiffs  to  recover,  it  may  be  well  to  state  the  legal  re- 
lations existing  between  the  plaintiffs  and  defendants,  the 
defendants  and  Cram,  and  the  defendants  and  the  other  parties 
whose  names  appear  on  the  note,  at  the  time  the  same  was  de- 
livered to  the  plaintiffs.  In  respect  to  the  payees  (the  plunt- 
iffs),  the  law  regards  the  defendants  as  occupying  the  relation 
of  joint  and  several  promisors;  as  between  the  defendants  and 
Cram,  the  former  stood  in  the  light  of  sureties  of  the  latter; 
and  the  legal  relation  of  Cram  &,  Co.,  Wilcox  &  Co.,  and  Mead 
&  Co.,  to  each  other,  was  that  of  co-sureties  of  Cram,  for  whose 
individual  debt  the  note  was  given. 

The  plaintiffs  then  might,  under  the  facts  in  the  casef  well 
consider  all  and  each  of  the  parties  who  signed  the  notes  as 
mere  sureties,  as  bound  to  them  in  the  same  manner  and  to  the 
same  extent  as  Cram,  the  principal  debtor.  Their  undertaking 
upon  the  face  of  the  note  was  not  collateral,  but  absolute — it 
was  an  unconditional  promise  to  pay  the  note  according  to  its 
tenor. 

The  legal  rights  of  the  parties  woul<)  not  be  changed  if,  in- 
stead of  executing  one  note,  the  makers  had  executed  fonrsev- 
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eral  notes,  each  binding  himself  to  pay  to  the  plaintiffs  the  sum 
specified  in  the  note  upon  which  this  suit  is  brought.  The 
right  of  the  plaintiffs  to  sue  one  or  all  of  the  parties  upon 
their  several  liabilities  would  not  have  been  more  complete 
than  is  their  right  to  sue  each  separately  upon  the  note 
in  que8*tion.  If  several  judgments  were  recovered,  [434*] 
the  satisfaction  of  one  would  operate  as  a  satisfaction 
of  all;  and  there  would  spring  up  new  rights,  as  between  the 
surety  who  satisfied  the  judgment  and  his  principal,  and  be- 
tween such  surety  and  his  co-sureties.  The  obligation  on  the 
part  of  the  principal  would  be  to  indemnify  the  surety  to  the 
full  extent  of  the  loss  he  may  have  sustained;  and  the  obliga- 
tion on  the  part  of  the  co-sureties  would  be  to  contribute  their 
just  proportion  towards  making  up  such  loss. 

These  general  remarks  would  equally  apply  had  the  sureties 
of  Cram  thought  proper,  when  they  executed  the  note,  to  have 
severally  added  to  their  signatures  the  word  *'  surety."  While 
such  addition  would  have  indicated  on  the  face  of  the  note  that 
they  stood  in  the  relation  of  sureties  to  Cram,  it  would  not 
have  changed  the  legal  nature  of  their  liability  to  the  payees  — 
the  law  would  still  consider  them  each  as  principals.  Having 
placed  themselves  in  the  situation  of  principals,  by  expressly 
declaring  upon  their  contract  that  they  bind  themselves  as  such, 
they  must  necessarily  be  held  to  the  character  they  have  thus 
voluntarily  assumed.  That  character  they  have  no  right  to 
disclaim,  and  there  is  no  hardship  in  holding  them  to  it. 

But  the  principal  ground  of  defense  is,  that  the  plaintiffs 
are  seeking  to  enforce  an  obligation  the  defendants  never  en- 
tered into;  that  at  the  time  they  executed  the  note  they  sup- 
posed that  the  responsibility  they  were  incurring  would  be 
shared  by  others.  But  the  nature  and  extent  of  the  defend- 
ants' liability  must  be  determined  by  wliat  appears  on  the  face 
of  the  note,  and  not  by  any  erroneous  opinion  they  may  have 
formed  at  the  time  of  its  execution.  Does  the  circumstance, 
then,  that  Cram  &  Co.  and  Wilcox  &  Co.  have  successfully  re- 
sisted the  enforcement  of  the  contract  as  against  them  release 

the  defendants  from  its  obligation?    I  am  unable  to  perceive 

533 


435  CASES  m  THE  SUPREME  COURT. 

— ~ 

Bowen  tb.  Mead. 

how  such  a  conclusion  can  result  from  such  premises.  That 
the  defendants  may  not  be  able  to  enforce  conta-ibutions  as 
against  persons  who  with  them  stood  in  the  relation  of  sure- 
ties for  Cram,  is  no  reason  for  annulling  the  contract  into 
which  they  entered  with  the  plaintiffs. 

The  right  of  the  plaintiffs  to  recover  upon  their  express 
promise  is  not  dependent  upon  the  right  of  the  defendants  to 
recover  against  their  co-sureties  upon  the  implied  promise 
that  they  would  share  equally  any  loss  that  might  ac- 
[435*]  crue  in  consequence  of  their  joint  and  several  under- 
taking as  sureties  of  Cram.  If  the  converse  of  this 
proposition  were  true,  it  would  convert  a  liability,  which  by  the 
terms  of  the  contract  is  absolute,  into  a  contingent  or  condi- 
tional liability.  That  the  liability  of  the  defendants  was  ab- 
solute, I  have  already  shown;  they  promised  to  pay  to  the 
plaintiffs  $408,  forty  days  after  the  date  of  the  note  —  not  that 
they  would  pay  that  sum  in  the  event  that  Cram  &  Co.  and 
Wilcox  &  Co.  were  also  liable.  The  written  agreement  im- 
ports no  such  conditional  promise;  and  the  law  annexes  no 
such  condition  under  the  facts  disclosed  in  this  case. 

It  is  further  insisted  that  the  agent  of  the  plaintiff  took  the 
note,  chargeable  with  notice  that  a  fraud  had  been  practiced 
upon  the  defendants.  If  the  facts  warrant  the  presumption 
that  the  plaintiffs  were  seeking  to  reap  the  fruits  of  their  own 
dishonesty,  through  the  aid  of  this  court,  the  case  would  be  a 
clear  one  for  the  defendants.  But  I  am  unable  to  discover 
any  ground  upon  which  such  a  charge  can  rest.  The  agent  of 
the  plaintiffs  knew  that  the  note  was  given  for  the  individaal 
debt  of  Cram;  it  is  also  [quite  probable  that  he  discovered, 
when  the  note  was  delivered  to  him,  that  the  names  of  the  two 
firms  of  Cram  &  Co.,  and  Wilcox  &  Co.,  had  been  placed 
there  by  Jesse  Cram. 

What  passed  between  Cram  and  Mead  &  Co.,  when  the 
latter  were  solicited  to  execute  the  note,  does  not  appear. 
Enough,  however,  appears  on  the  face  of  the  instrument  to 
have  admonished  Mead  &  Co.  that  the  note  was  probably  giv- 
en for  the  individual  debt  of  Jesse  Cram.    If  not,  why  shoaH 
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his  signature  appear,  binding  himself  individually,  and  as  a 
member  of  both  firms? 

If  the  note  had  been  given  for  a  debt  of  either  firm,  Jesse 
Cram  would  have  been  as  eflectually  bound  by  adding  the  sig- 
natures of  these  firms  as  by  affixing  his  own  signature.  Again, 
when  the  note  was  presented  to  Mead  &  Co.  for  their  signa- 
ture, the  names  of  the  other  makers  were  affixed  to  it,  and 
they  had  the  same  opportunity  of  knowing  that  each  of  these 
signatures  were  in  the  handwriting  of  Jesse. Cram,  as  had  the 
agent  of  the  plaintiffs.  The  means  of  information  upon  both 
the  facts  just  adverted  to  were  as  accessible  to  Mead  &  Co.  as 
to  the  plaintiffs.  The  former  were  as  much  interested  to  in- 
quire into  the  authority  of  Cram  to  execute  the  note  in  the 
name  of  the  firms  of  which  he  was  a  member,  as  were 
the  plaintiffs.  If  the  authority  *did  not  exist,  then  [436*] 
Mead  &  Co.  could  not,  as  against  these  firms,  enforce 
contributions;  and  the  plaintiffs,  for  a  like  reason,  would  lose 
the  benefit  of  the  security  which  they  supposed  they  had  ob- 
tained. 

This  circumstance  would,  in  the  absence  of  other  proof  to 
the  contrary,  repel  the  presumption  that  any  fraud  was  medi- 
tated by  the  plaintiffs.  They  are  no  more  responsible  to  Mead 
&  Co.  for  any  excess  of  authority  on  the  part  of  Jesse  Cram 
than  they  would  be  for  the  solvency  of  their  cosureties,  had 
there  been  no  excess  of  authority,  and  their  liability  to  con- 
tribute had  been  established  by  a  judgment  at  law. 

It  was  the  duty  of  Mead  &  Co.,  before  giving  credit  and 
character  to  a  note  which  was  to  pass  into  the  hands  of  a  third 
party,  to  ascertain,  if  they  desired  so  to  do,  whether  Jesse 
Cram  had  exceeded  his  powers  as  a  member  of  the  firms  of 
Cram  &  Co.  and  Wilcox  &  Co.  Isot  having  done  so,  they 
cannot  now,  in  law  or  justice,  be  permitted  to  shield  them- 
selves from  a  responsibility  voluntarily  incurred,  by  insisting 
that  a  fact,  of  which  they  had  no  knowledge,  should  have  been 
communicated  by  the  plaintiffs,  who,  for  aught  that  appears, 
never  saw  the  note  until  its  execution  by  the  defendants.  The 
wrong,  whether  intentional  or  not,  growing  out  of  the  illegal 
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act  of  Jesse  Cram,  ought  not  to  be  visited  upon  the  plaintifis, 
to  whom  no  fraud  or  other  misconduct  in  the  transaction  can 
be  fairly  imputed. 

We  have  been  referred  to  Leaf  et  al.  v.  Gibbsj  19  Eng.  C. 
L.  475,  as  an  authority  to  show  that  under  the  facts  in  this 
case,  the  plaintiffs  are  not  entitled  to  recover.  I  have  exam- 
ined the  case,  and  am  unable  to  trace  any  analogy  between  it 
and  the  one  before  us.  It  is  there  held  that  if  a  person  signs 
a  promissory  note,  on  a  representation  that  others  are  to  join, 
and  one  afterwards  refuses  to  sign,  the  payees  cannot  recover 
in  an  action  on  the  note  against  the  person  who  signed  it,  un- 
less such  person,  knowing  the  facts,  and  being  aware  of  his 
rights,  had  consented  to  waive  his  objection. 

The  distinction  between  the  two  cases  may  be  gathered 
from  the  charge  of  Chief  Justice  Tindal  to  the  jury.  He  said, 
that ''  from  the  evidence  of  the  plaintiffs'  witnesses,  that  the 
defendant  was  told  that  his  mother  was  to  join,  and  therefore 
the  obtaining  of  her  signature  was  a  condition,  which,  if  not 
carried  into  execution,  would  justify  the  defendant  in  with- 
drawing." Until  the  signature  of  the  mother  was  obtained  to 
the  note,  there  was,  in  law,  no  delivery,  and  the  at- 
[437*]  tempt  to  enforce  *its  payment  was  a  fraud  upon  the  de- 
fendant, who  was  told  that  his  responsibility  was  to  bo 
shared  by  another. 

In  the  case  of  Duncan  v.  The  United  States^  7  Pet.  435, 
the  fact  was,  that  a  bond  was  drawn  in  the  names  of  Abner  L 
Duncan,  John  Carson,  and  Thomas  Duncan,  as  sureties  for 
William  Carson;  but  Thomas  Duncan  never  signed  it. 

In  behalf  of  the  plaintiff  in  error  it  was  contended,  that  the 
body  of  the  bond  proved  that  Thomas  Duncan  was,  by  tho 
contract,  to  share  its  responsibility  with  Abner  Duncan,  and 
without  the  signature  of  Thomas  Duncan  it  was  never  deliv- 
ered, but  remained  an  escrow.  To  support  this  proposition, 
reference  was  had  to  the  following  cases:  Well%  v,  Dtlljl 
Mart.  592,  and  to  Zeafv.  Gibba,  19  Eng.  C.  L.  475. 

The  supreme  court  of  the  United  States  sustain  the  opinion 
of  the  supreme  court  of  Louisiana,  in  the  case  of  Wells  v.  DUJy 
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in  which  it  is  said  that  as  the  bond  upon  which  suit  was 
brought  was  drawn  in  the  name  of  one  Blan  chard  as  princi- 
pal, and  the  defendant  Dill  and  one  Walter  Turnbull,  as  sure- 
ties, and  the  signatures  of  Blanchard  and  Dill  only  are  affixed, 
that  Dill's  signature  to  the  obligation  did  not  bind  him. 

But  it  is  to  be  remarked,  that  this  ruling  was  in  conformity 
to  the  civil  law,  which  declares  the  contract  incomplete  until 
all  the  parties  contemplated  to  join  in  its  execution  affix  their 
names  to  the  bond. 

*'  The  law  (say  the  supreme  court  of  Louisiana)  presumes 
that  the  party  signing  did  so  upon  the  condition  that  the  obli- 
gors named  in  the  instrument  should  sign,  it."  Mr.  Justice 
McLean  adds,  in  reference  to  this  decision,  that  "  There  can 
be  no  doubt,  that  under  the  civil  law,  the  principle  is  correctly 
stated  by  the  court." 

The  doctrine  of  the  common  law  is  said  by  the  same  judge 
to  be  too  well  settled  to  be  controverted ;  that  where  an  in- 
strument is  delivered  as  an  ^^cr^i^,  or  where  one  surety  has 
signed  it  on  condition  that  it  shall  be  signed  by  another  be- 
fore its  delivery,  no  obligation  is  incurred  until  the  condition 
shall  happen.  The  acknowledgment  (continues  Justice  Mc- 
Lean) of  the  bond  by  Abner  L.  Duncan,  and  afterwards  by 
John  Carson,  unconditionally,  and  its  delivery  to  the  gov- 
ernment, would  seem  to  rebut  the  inference  drawn  by  the 
plaintifts  against  its  validity,  from  the  simple  fact  of  its  not 
having  been  signed  by  Thomas  Duncan.  This  case,  then,  in- 
stead of  supporting  the  views  of  the  defendants,  is  an  au- 
thority against  them. 

*In  support  of  the  views  we  have  expressed,  refer-  [438*] 
ence  may  be  had  to  the  case  of  Stewart  v.  Bochm^  Ad- 
ministrator  of  Jacob  Swariy  2  Watts,  356.  The  action  was 
upon  a  joint  and  several  note,  under  seal,  signed  by  Ringle 
&  Dasher,  who  were  principals,  and  Jacob  Swan,  who  was  a 
surety.  As  a  defense,  it  was  insisted  by  the  administrators  of 
Swan,  that  as  Dasher  signed  and  sealed  the  note  in  the  name 
of  the  firm  of  Ringle  &  Dasher,  without  authority,  that  Rin- 
gle was  not  bound  as  it  was  the  intention  of  the  parties  he 
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should  be,  and  that,  therefore,  a  recovery  could  not  be  had 
against  the  surety.  In  answer  to  this  defense,  the  court  say, 
"  where  the  obligee  has  acted  with  good  faith,  what  has  he  to 
do  with  the  mistakes  or  misconceptions  of  the  obligor?"'  In 
the  case  of  Cutter  v.  Whittemore^  10  Mass.  450,  it  was  held, 
that  a  bond  written  as  if  to  be  executed  by  three,  as  joint  and 
several  obligors,  although  executed  by  two,  is  nevertheless  a 
valid  bond.     See,  also,  Adaiixa  v,  Bean^  12  Mass.  140. 

Upon  the  whole,  I  am  of  the  opinion,  that  upon  the  facts 
of  this  case  the  plaintiffs  are  entitled  to  judgment,  and  it 
must  be  so  certified. 

Certified  accordingly. 


Agent  of  State  Peison  vs.  Lathbop. 

The  statute,  Sess.  L.  1842,  p.  130,  requires  the  agent  of  the  state  prison  to 
give  notice,  in  a  newspaper,  for  sealed  proposals  for  letting  the  con- 
victs. The  agent  of  the  prison,  without  giving  such  notice,  hired  con- 
victs to  defendant  for  a  term  of  years.  The  contract  was  held  to  be 
void  —  the  mode  of  letting  prescribed  by  the  statute  being  a  limitation 
on  the  power  itself,  and  not  merely  directory  to  the  agent  of  the 
prison. 

Under  the  general  issue  in  covenant,  the  defendant  may  show  the  deed  is 
not  his  by  proving  a  lack  of  power  in  the  agent  who  executed  it  on  hia 
behalf. 

Note.  —  The  agent  of  the  prison  is  a  state  officer,  appointed  by  the  gov- 
ernor by  and  with  the  consent  of  the  senate,  duly  sworn  and  giving  bonds 
and  specially  authorized  to  sue  and  be  sued  for  all  matters  pertaining  to 
the  prison,  Comp.  L.  of  1857,  ^§  6163,  6182,  6lB5,  etc.  The  above  statute 
was  amended  by  act  of  1848,  so  as  to  require  sealed  proposals  to  be  re 
ceived,  and  all  contracts  to  be  made  in  writing,  approved  by  the  inspec- 
tors and  filed  in  the  prison  office,  (§  6185).  Any  judgment  against  him 
would  be  paid  by  the  auditor  general  on  the  warrant  of  the  inspectors, 
g  6224.  The  principles  of  law  relative  to  his  power  to  make  contracts  are, 
therefore,  those  which  apply  to  public  officers,  and  not  those  which  apply 
to  agents.  He  is  a  corporation  sole,  or  branch  of  the  political  powers  of 
the  .state,  and  as  such  "  can  exercise  no  powers  but  those  conferred  on  him 
by  the  act  by  which  he  is  constituted/'  or  those  which  are  necessarily  im 
plied.  See  Dillon  on  Municipal  Corporations,  §  55,  and  cases  cited  ther^ 
under. 
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EsBOB  to  Jackson  Circuit  Court. 

Henry  B.  Lathrop  brought  an  action  of  covenant  in  the 
circuit  court,  against  the  agent  of  the  state  prison,  for  a  breach 
of  articles  of  agreement,  by  which  the  agent  of  the  prison  had 
let  to  him  the  services  of  a  number  of  convicts  for  a 
term  *of  years,  and  recovered  a  judgment  for  $5,735.63.  [439*] 
The  convicts  were  let  by  the  agent  of  the  prison,  under 
an  act  entitled  "  An  act  authorizing  the  agent  of  the  state 
prison  to  lease,  for  a  term  of  years,  the  labor  of  convicts  in 
the  state  prison."  Sess.  L.  1842,  p.  130.  The  first  two  sec- 
tions of  the  act  are  as  follows: 

'^Sec.  1.  That  it  shall  be  the  duty  of  the  agent  of  the  state 
prison,  and  he  is  hereby  authorized  to  employ  the  convicts 
ccmfined  in  said  prison  at  mechanics'  labor,  or  so  man}  of 
them  as,  in  the  opinion  of  the  agent,  will  best  promote  tiie  in- 
terests of  the  state,  for  a  term  of  years,  not  exceeding  five 
years. 

"  Sec.  2.  That  it  shall  be  the  duty  of  the  agent  to  give  at 
least  twenty  days'  notice,  in  some  newspaper  printed  in  the 
village  of  Jackson,  or  city  of  Detroit,  for  sealed  proposals  for 
letting  the  convicts  for  said  labor  of  all  or  any  of  those  branch- 
es now  carried  on  or  may  hereafter  be  carried  on  in  said  pris 
on ;  that  the  notice  shall  specify  the  branch  or  branches,  and 
the  length  of  time  for  which  each  branch  will  be  let." 

On  the  trial  a  number  of  exceptions  were  taken  by  defend- 
ant to  the  ruling  of  the  court,  and  among  others  the  follow- 
ing: The  execution  of  the  agreement  having  been  admitted  by 
defendant,  the  plaintiff  offered  it  in  evidence.  Defendant  ob- 
jected to  its  reception  as  evidence,  until  the  plaintiff  should 
show  the  agent  of  the  prison  had  given  notice  of  the  letting  of 
the  convicts,  as  required  by  the  second  section  of  the  afore- 
said act.  The  objection  was  overruled  by  the  court,  and  de- 
fendant excepted.  After  plaintiff  had  closed  his  testimony, 
defendant  called  the  clerk  of  the  prison,  who  was  sworn,  and 
testified  that  he  had  been  clerk  of  the  prison  for  seven  years 
last  past.  Defendant  then  offered  to  prove  by  the  witness, 
that  no  notice  of  the  letting  of  the  convicts  had  been  given  by 
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the  agent  of  the  prison,  previous  to  the  making  of  the  con- 
tract with  the  plaintiff,  and  that  no  sealed  proposals  were 
made  by  the  plaintiff.  This  evidence  was  objected  to  by  plain- 
tiff and  the  objection  sustained  by  the  court,  and  defendant 
excepted.  Other  exceptions  were  taken  in  the  course  of  the 
trial,  but  it  is  unnecessary  to  state  them. 

Lathrojp^  Attorney  General,  for  the  plaintiff  in  error. 

J.  M.  Howard^  for  the  defendant  in  error. 

[440*]  *By  the  Courts  Wing,  J.  The  counsel  for  the  de- 
fendant in  error  insists  that  the  second  section  of  the 
act  was  simply  directory,  and  whether  the  agent  did  or  did 
not  comply  with  its  provisions,  the  rights  of  the  defendant 
were  in  no  wise  affected  thereby. 

The  first  section  of  the  act  does  not  in  terms  authorize  the 
agent  of  the  prison  to  let  the  services  of  the  prisoners.  No 
one,  in  reading  this  section,  would  be  likely  to  maintain  that 
anything  was  intended  by  it,  further  than  the  employment 
of  the  prisoners  by  the  agent,  in  the  prison.  It  is  only  by 
reading  the  second  section  that  we  are  informed  that  the  con- 
victs are  to  be  let.  Whatever  may  have  been  tlie  general 
powers  of  the  agent  conferred  by  other  laws,  in  reference  to 
the  objects  indicated  by  this  law,  his  duties  are  defined.  It 
is  manifest,  from  an  inspection  of  the  different  sections,  that 
the  legislature  supposed  it  would  be  more  beneficial  to  the 
state  to  let  the  services  of  the  prisoners  than  to  supply  mate- 
rials from  the  manufacture  of  which  a  profit  might  be  made 
that  would  contribute  to  defray  the  expenses  of  the  prison. 

With  a  view  to  insure  competition,  and  to  give  to  every 
one  an  opportunity  of  bidding  for  the  labor,  the  powt  r  :o  let 
tJie  services  of  the  convicts  is  coupled  with  a  requirement 
that  the  agent  should  give  notice  to  the  public,  i  <  a  specified 
mode,  and  for  a  specified  time,  for  sealed  proposals.  The  ob- 
ject of  this  is  clearly  m mifest.  It  was  intended,  if  possible, 
to  prevent  collusion  between  the  agent  and  contractors,  and  to 
secure  to  the  state  the  highest  price  that  could  be  obtained 
for  the  labor  of  the  convicts. 
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It  was  foreseen  that  it  was  possible,  and  even  probable, 
that  the  agent,  in  common  with  many  public  agents,  might, 
from  corrupt  motives,  sacrifice  the  interest  of  the  state  to  se- 
cure to  himself  or  his  friend  the  benefits  which  it  was  desira- 
ble the  state  should  derive  from  the  services  of  the  coilvicts. 
The  legislature,  therefore,  wisely  prescribed  the  mode  in 
which  the  agency  was  to  be  executed;  and  if  it  was  not  in- 
tended this  mode  should  be  pursued,  why  was  it  prescribed 
in  the  law  and  connected  with  the  acts  authorized  to  be  done? 
There  are  no  general  terms  used  in  the  law  which  denote  an 
intention  to  clothe  the  agent  with  discretionary  powers  as  to 
the  mode  of  letting  contracts.  He  is  simply  authorized  to  do 
certain  things  in  a  certain  way,  and  all  this  is  set  forth  in  a 
public  law,  which  all  may  read  and  which  all  are  bound  to 
notice,  and  particularly  all  who  may  attempt  to  execute 
any  power  *under  or  derive  any  benefits  from  its  pro-  [441*] 
visions.  It  distinctly  points  out  the  extent  of  the 
power  given,  and  the  mode  of  its  exercise,  and  says  to  agent 
and  contractor,  This  is  the  way,  walk  ye  in  it.  I  therefore 
think  that  that  part  of  the  second  section  which  is  claimed  to 
be  directory  enters  into  and  gives  effect  to  the  power  itself, 
and  is  a  limitation  upon  it,  and  that  any  attempt  to  bind  the 
state  without  observing  all  the  prescribed  proceedings,  must 
be  abortive. 

This  view  of  the  subject  would  seem  to  render  it  unneces- 
sary to  examine  the  authorities  cited  by  the  counsel  of  defend- 
ant. But  I  shall  refer  to  them  with  a  view  to  show  that 
they  cannot  apply  to  this  case,  even  upon  the  ground  assumed 
by  him. 

In  the  case  of  771^  People  v.  Allen,  6  "Wend.  486,  a  court 
martial  was  ordered  on  a  day  after  the  time  prescribed  by  the 
law;  fines  were  imposed,  collected  and  paid  over  to  the  sher- 
iff, and  an  action  was  brought  to  recover  the  money.  It  was 
objected  that  the  court  martial  was  not  legally  convened. 
The  court,  in  decidin  r  the  case,  say,  that  "  when  the  statute 
specifies  the  time  within  which  a  public  officer  is  to  perform  an 
official  act  regarding  the  rights  and  duties  of  others,  it  will  be 
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regarded  as  directory  merely,  unless  the  natnre  of  the  act  to 
be  performed  or  the  language  used  show  that  the  designation 
of  time  was  considered  as  a  limitation  of  the  power  of  the  of- 
ficer;" and  the  judge  proceeds,  "there  is  nothing  in  the  na- 
ture of  the  power  given,  or  in  the  manner  of  giving  it,  that 
justifies  the  inference  that  time  was  mentioned  as  a  limitation." 

In  the  case  of  Jackson  v.  Young^  5  Cow.  269,  it  was  held 
that  the  sheriff's  omission  to  file  a  certificate  of  sale-according 
to  the  statute,  would  not  prejudice  the  purchaser;  the  act  was 
not  a  condition  precedent,  but  merely  directory. 

In  the  case  of  Jackson  v,  Bartlett^  8  Johns.  361,  it  was  held, 
in  an  action  of  ejectment  against  a  purchaser  of  land  at  a 
sheriff's  sale,  that  the  regularity  of  the  execution  could  not 
be  questioned.  The  court  say,  if  an  execution  is  issued  after 
a  year  and  a  day,  without  revival  of  the  judgment  by  a  scire 
faciasy  it  is  only  voidable  at  the  instance  of  the  party  against 
whom  it  issued.  A  purchaser  cannot  be  affected  by  any  mat- 
ter subsequent  to  the  sale,  arising  between  the  parties  to  a 
judgment  to  which  he  is  a  stranger. 

And  in  the  case  of  Jackson  v.  Hosevelty  13  Johns.  97, 

[442*]  it  was  held  *that  a  sale  under  execution  to  a  bona  fde 

purchaser,  could  not  be  defeated  for  irregularity  in  the 

judgment  or  execution,  on  the  ground  that  no  levy  was  made 

until  after  the  return  day. 

It  will  be  seen,  I  think,  that  these  cases  can  have  no  appli- 
cation to  the  case  before  us.  The  first  two  refer  to  mere 
questions  of  time,  in  which  the  rights  of  individuals  could  not 
be  affected  by  the  observance  or  nonobservance  of  the  direc- 
tions contained  in  the  law.  And  the  last  two  cases  proceed 
upon  the  ground  that  the  honafide  purchaser  is  not  supposed 
to  know,  and  is  not  required  to  ascortain  whether  proceedings 
in  a  court  were  strictly  regular,  or  whether  the  officer  selling 
had  done  his  whole  duty,  if  the  court  had  jurisdiction  and  the 
officer  had  an  execution  authorizing  his  making  the  sale. 

There  is,  however,  a  class  of  cases  which  exhibit  the  cor- 
rect application   of  principles  bearing  upon  this  case,  and 
which  I  will  now  proceed  to  notice  and  state. 
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In  the  case  of  Denning  v.  Smithy  3  Johns.  Ch.  332,  it  ap- 
peared that  tinder  a  law  of  New  York,  commissioners  of  the 
county  of  Green  were  authorized  to  loan  money  upon  mortga- 
ges, and  on  failure  of  the  mortgagor  to  pay  according  to  the 
terms  of  the  mortgage,  the  mortgaged  premises  vested  in  the 
state,  but  the  commissioners  were  bound  to  advertise  a  sale  of 
the  mortgaged  premises  in  three  public  places,  and  out  of  the 
proceeds  of  the  sale  the  state  was  to  be  paid,  and  if  any  bal- 
ance remained  the  mortgagor  was  to  have  it.  In  this  case 
the  mortgage  was  not  paid,  and  the  commissioners  did  not 
comply  with  the  law  in  advertising.  The  sale  was  secret  and 
clandestine.  The  chancellor,  in  deciding  the  case,  said:  "  The 
act  required  the  notices  to  be  put  up  in  three  of  the  most  pub- 
lic places  in  the  county.  The  object,  doubtless,  was  to  dif- 
fuse as  widely  as  possible  the  knowledge  of  the  sale,  and  of 
the  cause,  and  the  subject  of  it.  This  step  was  absolutely 
requisite  in  order  to  do  justice  to  the  parties  concerned  in  the 
land  and  in  the  moneys  to  arise  from  it."  "  Sales  of  real  es- 
tate by  public  oflBicers,  of  one  description  or  another,  have  be- 
come so  frequent,  and  have  excited  such  cupidity,  etc.,  that 
there  is  very  great  danger  of  injustice,  unless  we  support 
strictly  the  checks  and  guards  provided  by  law  against  abuse." 
Apply  this  reasoning  to  this  case,  and  it  is  equally  applicable 
and  forcible.-  The  chancellor  proceeds,  "  The  commissioners 
were  bound  to  use  diligence  and  judgment  in  selecting 
the  public  places  best  *calculated  to  bring  notice  of  [448*] 
the  sale  home  to  the  mortgagee,  and  to  all  who  were 
most  likely  to  enter  into  competition  for  the  purchase."  The 
chancellor,  referring  to  a  class  of  cases  similar  to  those  cited 
by  the  defendant  in  this  case,  remarks:  "It  was  not  a  sale 
under  a  judgment  or  a  decree,  where  the  purchaser  has  the 
right  to  presume  everything  to  have  been  legally  done.  Here 
was  a  special  trust  to  be  executed  by  the  commissioners  of 
loans,  for  the  benefit  of  the  state,  and  of  the  party  entitled  to 
the  surplus,  and  all  their  authority  to  sell  was  under  the  stat- 
ute  prescribing  the  mode.  If  the  sale  by  the  commissioner 
would  be  valid  upon  a  short  or  defective  notice,  it  would  be 
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valid  without  any  notice,  and  this,  surely,  cannot  be  main- 
tained. A  special  authority  must  be  strictly  pursued,  and 
every  purchaser  is  to  be  presumed  to  know  that  special  author- 
ity in  this  case,  for  it  is  contained  in  the  act,  and  if  he  pur- 
chases in  a  case  in  which  that  special  authority  was  not  pnr- 
bued,  he  purchases  at  his  peril."  The  sale  was  adjudged  void. 
See  Nixon  v.  Jlyserott^  5  Johns.  57. 

These  same  principles  are  sustained  in  the  case  of  Saiidford 
V.  Haiidy^  23  AVend.  260.  In  this  case,  Judge  Nelson  says, 
in  commenting  upon  the  case  in  5  Johns.:  " There,  the  power 
was  necessarily  in  writing,  and  subject  to  the  inspection  of  the 
party;  this  he  is  presumed  to  have  known,  and  no  good  reason 
exists  for  binding  the  principal  beyond  the  scope  of  it.  If 
the  party  neglects  to  call  for  the  power  and  judge  for  himself, 
it  is  his  own  fault."  On  page  268, he  remarks:  "  The  whole 
current  of  authority  shows  that  unless  the  manner  of  doing 
the  particular  act  is  prescribed,  even  a  special  agent  will  be 
deemed  clothed  with  the  necessary  and  ordinary  means  of  ac- 
complishing it." 

Judge  Cowen  says,  in  the  case  of  the  North  Biver  BarJc  v. 
Aymar^  3  Hill,  270:  "Whenever  the  very  act  of  the  agent  is 
authorized  by  the  very  terms  of  the  power;  that  is,  whenever, 
by  comparing  the  act  done  by  the  agent  with  the  words  of  the 
power,  the  act  is  itself  warranted  by  the  terms  used,  such  act 
is  binding  on  the  constituent  as  to  all  persons  dealing  in  good 
faith  with  the  agent  —  such  persons  are  not  bound  to  inquire 
into  facts  aliunde.'*^ 

In  the  case  of  The  Newhurgh  Turnpike  Company  v.  MU- 
ler^  5  Johns.  Ch.  101,  the  chancellor,  in  commenting  upon  the 
distinction,  between  words  in  a  law  which  are  imperative,  and 
those  which  are  directory,  says,  at  page  113, ''  The  prin- 
[444*]  ciple  to  be  deduced  from  the  cases  *is,  that  whenever 
the  act  to  be  done  under  a  statute  is  to  be  done  by  a 
public  officer,  and  concerns  the  public  interest  or  the  rights 
of  third  persons,  which  require  the  performance  of  the  act, 
then  it  becomes  the  duty  of  the  officer  to  do  it."  See,  also, 
the  case  of  Malcom  v.  liogers,  5  Cow.  193,  in  which  the  court 
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recognize  the  mle  laid  down  by  Chancellor  Kent  in  the  case  last 
cited.  Also,  State  of  Illinois  v,  Delafield^  8  Paige,  529,  where 
the  chancellor  maintains  the  rule  stated  above,  that  the  contrac- 
tor, with  an  agent  appointed  by  or  under  a  law,  must  see  to  it 
that  the  agent  strictly  pursues  his  powers,  and  all  are  bound 
to  notice  the  law. 

The  statute  was  intended  for  the  benefit  of  the  state  as  well 
a8  those  who  may  contract  with  it,  through  the  agent;  and  it 
must  be  so  construed  as  to  guard  the  rights  of  the  state  equally 
with  those  of  the  contractor.  Indeed,  it  appears  to  me  hardly 
to  admit  of  interpretation.  Its  language  and  the  intent  are 
so  plain,  and  the  duties  of  agent  and  contractor  are  so  obvi- 
ous, and  a  compliance  with  the  duties  set  forth  so  necessary  to 
carry  into  effect  the  object  of  the  law,  that  I  do  not  feel  war- 
ranted in  citing  more  cases. 

There  can  be  no  ground  for  the  presumption  insisted  upon 
by  the  defendant.  I  regard  the  plaintiff  as  the  special  agent 
of  the  state;  the  statute  makes  him.  so  for  a  particular  pur- 
pose only,  and  he  is  limited  to  the  performance  of  his  duty  in  a 
particular  way.  The  limitation  is  known  to  the  person  with 
whom  he  deals;  it  is  embraced  in  the  law  conferring  the  power, 
and  if  the  instructions  were  disregarded,  the  principal  was  not 
bound  by  his  act.  It  would  have  been  otherwise  if  the  limi- 
tation had  been  private.  In  that  case  the  agent  might  have 
accomplished  the  object  in  violation  of  his  instructions. 

But  there  is  another  objection  to  the  ground  taken  by  the 
defendant's  council,  which  grows  out  of  the  duties  which 
were  incumbent  on  him  at  the  time  he  entered  into  the  con- 
tract. He  was  to  be  an  actor,  and  was  required  to  perform  an 
act  necessary  to  the  validity  of  his  contract.  He  was  bound 
to  hand  in  to  the  agent  sealed  proposals.  It  is  not  shown  that 
he  did  so,  and  the  offer  was  to  prove  that  he  never  did  submit 
any  sealed  proposals  to  the  agent.  He  cannot  ask  that  the 
presumption  of  which  he  asks  the  benefit  can  apply  to  his  own 
duties. 

The  action  is,  in  effect,  against  the  state.     The  agent  has 

not,  or  is  not  presumed  to  have,  any  personal  interest  in  it, 
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[445*]  and  his  acts  can  only  ^bind  the  state  if  done  pur- 
suant to  the  law.     His  powBr  only  arises  from  the  per- 
formance of  the  acts  reqaiied  to  be  done.     If  he  has  failed  in 
his  duty  to  the  state,  the  plaintiff  is  not  bonnd. 

We  have  thus  far  been  endeavoring  to  show  that  the  validity 
of  the  contract  depended  upon  a  strict  compliance  on  the  part 
of  the  agent  and  the  contractor  with  the  requirements  of  the 
statute;  and  I  have  stated  my  opinion  that,  to  entitle  the  de- 
fendant to  recover,  he  must  show  the  power  of  the  agent  to 
bind  the  state,  and  this  must  be  done  by  proving  his  strict 
performance  of  his  duty.  This  was  incumbent  upon  him  at 
the  trial;  and  even  if  he  had  shown  tkprima/dcifi  case  it  was 
competent  to  the  plaintiff  to  have  shown  negatively  by  proof 
that  the  agent  and  contractor  neglected  their  duty,  with  a  view 
to  meet  snGh  priinajiicie  case. 

But  the  question  is  made,  whether  this  proof  was  necessary 
on  the  part  of  the  plaintiff  below,  or  permissible  to  the  de- 
fendant below,  under  the  issue  formed.  I  think  it  was.  The 
issue  is  non  est  /actumy  as  in  the  case  in  23  Wend,  cited 
above,  under  which  it  may  be  contested  whether  the  deed  is 
the  plaintiff's  deed;  and  that  it  is  not,  may  be  shown  by  prov- 
ing a  lack  of  power  in  the  agent  thus  to  bind  the  state  or 
himself  as  agent,  and  thus  show  it  is  not  the  plaintiff's  deed. 

It  is  but  an  act  of  justice  to  the  judge  who  tried  this  cause 
at  circuit  to  say,  that  the  point  upon  which  this  decision  is 
based  was  raised  after  the  trial  had  progressed  many  days, 
and  after  it  had  become  apparent  the  case  would  be  carried  to 
this  court;  and  therefore  the  decision  made  by  the  judge 
upon  this  point  was  so  made  with  a  view  to  have  all  the 
points  in  the  case,  which  could  be  raised,  decided  in  this 
court. 

Judgment  reversed. 
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*WlLLIAMS  vs.    HUBBAKD  Ct  al.  [446*] 

The  return  of  an  execution  on  the  return  day  is  a  good  return  for  the  pur- 
poses of  a  judgment  creditor's  bill  under  the  statute.^ 

KoTE. — A  creditor  may  file  bill  either  in  aid  of  execution  or  to  obtain 
equitable  assets,  Williams  0.  Hubbard,  Wal.  Oh.  28;  in  the  former  case,  exe- 
cution need  not  have  been  returned,  id.  Also  Beach  v.  White,  id.  495 ;  in  the 
laUer,  the  execution  should  have  been  so  returned  as  to  subject  the  of- 
ficer to  an  action  for  a  false  return  if  untrue  —  must  not  have  been  returned 
by  direction  of  complainant,  Williams  v.  Hubbard,  id.  28;  executions 
must  not,  for  the  purposes  of  a  creditor's  bill,  filed  to  reach  choses  in 
action  and  equitable  assets,  be  returned  unsatisfied  until  the  return  d^y,  or 
it  will  indicate  that  the  remedy  at  law  has  not  been  exhausted.  If  prema. 
turely  returned  and  a  creditor's  bill  filed  for  above  purposes  before  the  re- 
turn day,  it  will  be  demurrable,  Stewart  r.  Btevens,  Har.  Ch.  169;  Smitli  «. 
Thompson,  Wai.  Ch.  1;  Tha3'er  «.  Swift,  Har.  Ch.  430;  Cassidy  v.  Meach- 
am,  8  Paige,  312;  Beck  v.  Burdett,  1  id.  305;  Edmeston  v.  Lyde,  id.  637; 
Clarkson  v.  Depuy  et  al.  3  id.  312,  320;  McElwain  «.  Willis,  9  Wend.  560; 
for  purposes  of  a  creditor's  bill,  a  retarn  by  sheriff  of  property  on  his  hands 
for  want  of  bidders  is  insufilcient,  Eldred  v.  Camp,  Har.  Ch.  162;  but  if  a 
lien  has  been  acquired  by  levy,  or  there  is  an  execution  in  the  hands  of 
an  officer,  and  a  fraudulent  obstruction  has  been  interposed,  a  creditor's 
bill  may  be  sustained  for  discovery,  and  to  remove  obstacles  pending  the 
execution,  Thayer  «.  Swift,  id.  430 ;  (in part  contradicting  McKibben.«.  Bar- 
ton,  ante,  213);  but  not  after  its  return,  unless  such  lien  has  been  ac- 
quired by  actual  levy,  McKibben  v.  Barton,  ante,  213;  bill  filed  in  aid  of 
execution  (aud  before  its  return)  can  only  be  filed  to  reach  those  interests 
which  are  subject  to  sale  at  law  —  not  mere  equitable  interests,  Trask  v. 
Green,  9  Mich.  358;  Maynard  v,  Hoskins,  id.  485;  Clelando.  Taylor,  3  id. 
201.  A  creditor's  bill  can  not  be  sustained  where  the  return  of  execution 
was  made  more  than  a  month  before  the  return  day,  notwithstanding  the 
bill  was  filed  after  the  return  day,  Statford  v.  Hulbcrt,  Har.  Ch.435;  (botl\ 
Stafford  v  Hulbert  and  Thayer  v.  Swift  are  fully  reviewed  and  indorsed  by 
Chancellor  Manning,  in  Smith  v,  Thompson,  Wal.  Ch.  1,  and  have  ever 
since  been  the  rule).  Though  Judgment  creditor's  bill  cannot  be  sustained 
to  reach  equitable  assets  or  choses  in  action  where  the  execution  was  re- 
turned before  the  return  day,  it  may  be,  to  have  conveyances  set  aside  as 
firaudulent.  Beach  v.  White,  id.  495;  return  conclusive  between  the  parties 
when  good  on  its  face  and  not  made  by  collusion  between  creditor  and  of- 
ficer, or  by  direction  of  the  creditor,  Albany  City  Bank  v.  Dorr  id.  317; 
bill  must  be  filed  within  reasonable  time  after  the  return  on  which  it  is 
based  —  nine  years  held  unreasonable,  and  receiver  denied,  Gould  v.Tryon, 
id.  863.    If  right  to  file  bill  has  accrued  by  proper  return,  the  issuing  of  a 
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Where  the  officer  returned,  to  an  execution  against  two  defendants,  that 
they  had  no  goods  or  chattels,  Jands  or  tenements,  without  in  terms 
negativing  the  fact  that  either  of  them  had,  the  return  was  held  suffi- 
cient. 

On  a  Judgment  creditor's  bill,  the  regularity  of  the  Judgment  and  ezeca> 
tion  cannot  be  inquired  into. 

new  execution  will  not  take  it  away,  Clark  «.  Davis,  Har.  Ch.227.  Attach- 
ment creditor,  making  a  void  levy  on  equitable  interest,  against  a  defeod- 
ant  not  served  and  not  appearing,  can  not  acquire  a  lien  which  equity 
would  enforce  by  creditor's  bill,  Trask  v.  Green,  9  Mich.  858;  debtor's 
death  ends  the  remedy  —  when?  Jones  v.  Smith,  \Val.  Ch.  115;  good  plea 
to  creditor's  bill  that  debtor  offered  to  turn  out  real  estate  to  officer,  which 
plaintiff  refused  to  accept,  Wharton  v.  Fitch,  id.  148 ;  one  who  takes  title 
from  a  fraudulent  debtor  to  defraud  creditors  will  be  charged  with  its 
value,  Robinson  v.  Bo^'d,  17  Mich.  128;  lies  to  compel  stockholders  to  pay 
in  what  is  unpaid  on  their  stock,  Pettibone  v.  McGraw,  6  id.  441 ;  for  practice 
upon  creditor's  bills,  and  provision  for  avoiding  expense  of  answer,  tak- 
ing bill  as  confessed,  appointing  receiver  and  examining  the  debtor  on 
oath,  sec  Chancery  Rules  104  to  111,  in  vol.  2  Mich.  (Gibbs)  pp.  43  to  46. 

—  In  Wisconsin,  a  creditor's  bill,  in  aid,  might  have  been  filed  during 
the  pendency  of  the  execution  prior  to  the  code,  Goss  v.  Lester,  1  Wis.  43; 
Williams  v.  Sexton,  19  id.  42.  The  code  substituted  proceedings  supple- 
mentary to  execution,  In  re  Remington,  7  id.  643,  and  abolished  credi- 
tor's bill,  Graham  v.  La  Crosse  <&  Mil.  R.  R.  Co.,  10  id.  459;  Seymour  r. 
Briggs,  11  id.  196;  creditor's  bill  was  restored  by  ch.  803,  Laws  of  1860. 
Creditor  whose  execution  is  returned  unsatisfied  may  file  to  set  aside  deed, 
Gates  V.  Boomer,  17  id.  465;  Winslow  v,  Dousman,  18  id.  406;  Williams  e. 
Sexton,  19  id.  42;  Howe  9.  Colby,  19  id.  588;  execution  must  be  returned 
unsatisfied  against  corporation,  before  creditor's  bill  can  be  filed  against 
delinquent  stockholders,  Adler  v.  Pat.  Brick  Man.  Co.,  18  id.  57.  What  al- 
legations necessary,  Seaman  v.  Goodnow,  20  id.  27;  must  be  for  Joint  benefit 
of  all,  ID  id.  583;  13  id.  57;  Coleman  v.  White,  14  id.  700;  but  need  not 
make  all  creditors  pai'ties  plaintiff,  nor  all  stockholder»defendants,  Pierce 
V.  Milwaukee  Construction  Co.,  38  id.  253. 

—  In  Illinois,  execution  must  have  been  returned  unsatisfied  before  credi- 
tor's  bill  to  impeach  debtor's  conveyance  for  fraud  can  be  filed, 2  Scam. 
531;  8  Gilm.  518;  4  id.  511;  31  111.  830;  but  he  may  file  a  bill  wiilioui  ob- 
taining  Judgment  at  law  to  enforce  and  secure  a  trust,  Miller  v.  Davi<lsoD, 
8  Gilm.  518;  and  after  Judgment  and  before  execution  returned,  be  may 
file  a  bill  to  remove  a  fraudulent  incumbrance,  id.,  but  where  he  seeks  to 
satisfy  his  debt  out  of  some  equitable  estate,  not  liable  to  levy  and  sale  at 
law,  he  must  first  exhaust  his  remedy  bona  fide^  by  judgment  and  execa- 
Uon,  id.  Also  14  IlL  271;  17  id.  281;  52  id.  98;  4  Gilm.  511;  18  111.221; 
24  id.  257 ;  81  id.  336;  unless  it  be  against  an  administrator,  in  which  case 
resort  may  be  had  to  equity  without  execution  returned,  11  id.  81;  81  id. 
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Where  the  test  day  of  an  execution,  and  the  day  a  levy  was  made,  are  stated 
in  the  bill,  but  not  the  return  day  of  the  execution,  the  court  will  take 
judicial  notice  of  the  terms  of  the  court  out  of  which  the  execution 
issued,  for  the  purpose  of  ascertaining  whether  the  levy  was  made  in 
the  lifetime  of  the  execution. 

Where  one  of  the  several  judgment  debtors  is  wholly  irresponsible  and 
destitute  of  property,  he  need  not  be  made  a  party  to  a  judgment  credi- 
tor's bill. 

What  is  a  saflacient  allegation  that  E.  P.  EL  was  the  assignee  in  bank- 
ruptcy of  W. 

Appeal  from  the  Court  of  Chancery. 

A  bill  was  filed  by  Williams  against  Hubbard,  Barton  and 
Mooney,  for  the  purpose  of  reaching  equitable  assets  belong- 
ing to  Hubbard,  the  judgment  debtor,  and  to  set  aside  a  con- 
veyance of  real  estate,  made  by  Hubbard  to  Mooney,  to 
defraud  creditors.  The  bill  stated  the  obtaining  of  a  jadg- 
ment  by  Williams  against  Hubbard  and  one  Cooper,  who  was 
not  a  party  to  the  bill,  in  the  Oakland  circuit  court,  on  the 
30th  March,  1841;  the  issuing  of  an  alias  Ji.  fa,  on  21st  De- 

887;  Shcere  «.  Hoagland,  89  id.  264;  but  only  in  equitable  cases,  Garvin  s. 
Stewart,  59  id.  229.  But  judgment  to  be  obtained  and  execution  issued  and 
returned  nulla  bona  as  a  rule,  Hancock  v.  Durand,  42  id.  230;  McConnell 
V.  Dickson,  43  id.  99;  judgment  must  have  been  a  lien  on  the  property 
claimed  to  have  been  fraudulently  conveyed, —  if  no  execution  issued  within 
a  year  after  judgment  rendered,  no  bill  will  lie,  Newman  v.  Willetts,  52  icj. 
98;  sec  also  Muggee  v.  Ewing,  54  id.  236;  what  allegations  suffice  to  sus- 
tain bill,  Mitchell  v.  Byers,  67  id.  522;  bill  filed  in  aid  of  a  levy  does  not 
abandon  the  levy,  Amick  t?.  Young,  69  id.  542;  creditor's  bill  inures  to 
benefit  of  all  who  prove  claims,  whether  made  parties  or  not,  Pennell  v. 
Lamar  Ins.  Co.  303 ;  creditor  having  two  funds  when  not  compelled  to  re. 
sort  to  the  other,  by  creditor  having  only  one,  Sweet  «.  Redhead,  76  id. 
374 ;  heirs  cannot  set  aside  ancestor's  deed  for  fraud  as  to  creditors.  White 
V.  Russell,  79  id.  155;  practice  on,  Burnham  «.  Lamar  Ins.  Co.,  id.  160.  If 
sheriff  on  his  own  responsibility  returns  execution  nulla  bona  before  the 
end  of  90  days,  creditor's  bill  will  lie.  First  Nat.  Bank  of  Sioux  City  v. 
Gage,  id.  207 ;  bill  to  set  aside  fraudulent  conveyance  need  only  show  exe- 
cution issued  and  returned  nulla  bona,  by  officer  on  the  admission  of  de- 
fendant, Lewis  V.  Lanphere,  79  id.  187;  equitable  interests  can  only  be 
reached  by,  after  execution  returned  unsatisfied,  Moshier  ©.  Meek,  80  id. 
79;  discharge  in  bankruptcy  precludes  court  from  rendering  personal  de- 
cree,  but  not  a  decree  in  rem  as  to  property  fraudulently  conveyed,  Phelps 

ih  Curts,  80  id.  109. 
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eember,  1844  (a^.  fa,  having  been  previonslj  issued),  return- 
able the  second  Tuesday  of  June  thereafter,  and  that  the 
sheriff,  on  the  10th  of  June,  returned  he  had  made  diligent 
search  within  his  bailiwick  for  goods  and  chattels,  lands  and 
tenements  of  Hubbard  and  Cooper,  and  could  find  none 
whereon  to  levy  the  execution,  and  therefor©  returned  it  un- 
satisfied: that  on  the  18th  February,  1846,  a  pluriesfi.fa,  was 
issued,  and  that  on  the  20th  day  of  the  same  month,  for  want 
of  goods  and  chattels,  the  sheriff  levied  on  certain  real  estate 
as  Hubbard's,  which  the  bill  charged  had  been  conveyed  by 
Hubbard  to  Mooney,  and  subsequently,  at  Hubbard's  request, 
by  Mooney  to  Barton,  in  fraud  of  Hubbard's  credi- 
[447*]  tors;  that  Cooper,  the  *co-judgment  debtor,  was  wholly 
irresponsible  and  destitute  of  property,  real  or  per- 
gonal; that  on  21st  March,  1843,  Williams  was  declared  a 
bankrupt,  by  the  district  court  of  the  United  States  for  the 
district  of  Michigan,  and  that,  by  virtue  thereof,  all  the  prop- 
erty, effects  and  rights  of  property  of  Williams,  became  di- 
vested out  of  him  and  vested  in  Eurotas  P.  Hastings,  the  of- 
ficial or  general  assignee  in  bankruptcy,  appointed  and  desig- 
nated, under  the  act  of  congress  by  the  said  district  court; 
and  that  Hastings,  on  the  12th  June,  1843,  for  a  valuable  con- 
sideration, assigned  and  transferred  unto  Williams  the  afore- 
said judgment.  The  bill  also  contained  all  the  usual  allega- 
tions of  a  creditor's  bill  under  tlie  statute.  Hubbard  and 
Barton  demurred,  and  the  court  below  having  overruled  the 
demurrer  and  entered  a  decree  in  favor  of  Williams,  they  ap- 
pealed to  this  court. 

Richardson  and  Stelle^  for  the  appellee. 

Ooodrich^  for  the  appellants. 

By  the  CotiHj  Miles^  J.  The  cause  of  demurrer  which  I 
aball  first  notice  is,  that  the  alia%  fi.  fa.  was  returned  on  the 
return  day,  which,  it  is  insisted,  is  a  day  too  soon,  as  a  levy 
might  be  made  on  that  day. 

By  the  terms  of  the  writ,  the  sheriff  is  required  to  return  it 
upon  the  return  day;  and  although  he  may  keep  it  in  hit 
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hands  until  the  last  moment  of  that  day,  for  the  purpose  of 
making  search  for  property  upon  which  to  levy,  yet  he  is  re- 
quired to  return  it  upon  that  day;  and  if  we  give  the  oflScer 
full  credit  for  a  faitliful  performance  of  his  duty,  under  the 
law,  we  may  well  presume  the  writ  to  have  been  returned  on 
the  last  moment  of  that  day. 

I  have  been  unable  to  find  any  case  holding  the  doctrine 
that,  for  the  purpose  of  a  creditor's  bill,  the  execution  was  not 
well  returned  upon  the  return  day. 

2.  It  is  also  objected,  that  the  return  upon  the  alias  execu- 
tion is  insuflScient,  being  in  general  terms  that  the  defendants 
(Hubbard  and  Cooper)  have  no  goods  or  chattels,  lands  or  ten- 
ements, etc.,  without  in  terms  negativing  the  fact  that  either 
of  them  had  any  separate  property. 

The  return  is  as  broad  as  the  command  in  the  writ,  and 
when  there  is  more  than  one  defendant,  the  form  of 
execution  now  in  use  has  ever  *been  held  sufficient  to  [448*} 
include  not  only  tlie  joint  property  of  all,  but  the  sev- 
eral property  of  each,  unless  some  of  them  has  not  been  served 
with  process,  in  which  case  an  indorsement  upon  the  back  of 
the  execution  to  that  effect  is  requisite;  the  legal  meaning  of  - 
the  return  is,  that  neither  the  defendants  jointly  nor  separately 
have  any  property  of  which  the  sheriff  could  levy  the  debt. 
7  Paige,  56. 

3.  It  is  also  urged,  that  it  does  not  appear  upon  the  face  of 
the  bill  that  the  first  execution  was  regularly  issued  and  re- 
turned, and  that  unless  this  is  shown  to  have  been  done,  the 
issuing  of  the  second  execution  was  unauthorized  and  void. 

It  seems  to  me,  that  a  rule  requiring  an  exhibition  of  the 
regularity  of  all  the  proceedings  upon  the  judgment  in  the 
law  court  would  lead  to  needless  prolixity  in  creditors',  bills, 
And  be  productive  of  no  good  results.  All  that  is  required  in 
this  respect  to  give  the  court  jurisdiction  is,  that  the  com- 
plainant should  show  that  he  has  had  execution  upon  his  judg- 
ment in  the  hands  of  the  proper  officer,  and  that  he  has  been 
unable  to  find  any  property  liable  to  execution,  upon  which 
he  could  levy. 
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The  court  of  chancery  is  not  authorized  to  decide  upon  the 
regularity  of  the  judgment  and  execution  in  the  court  of  law. 
8  Paige,  373.  This  is  stated  to  be  an  alias  execution  —  that 
presupposes  a  first  execution,  and  the  bill  states  that  one  was 
issued,  and  that  is  enough. 

4.  It  is  also  objected,  that  it  does  not  appear  that  the  levy 
was  made  in  the  life- time  of  ihepluriea  execution  —  that  the 
return  day  is  not  stated. 

The  test  of  this  writ  is  alleged  to  have  been  on  the  18th  day 
of  February,  1846,  and  that  the  levy  was  made  on  the  20th 
day  of  the  same  month.  The  court  will  take  judicial  notice 
of  the  terms  of  the  circuit  court,  and  as  the  writ  was,  by  the 
statute  then  existing,  to  be  made  returnable  at  the  next  term 
after  it  was  issued,  the  levy  is  thereby  shown  to  have  been 
while  the^./a.  was  in  life. 

5.  The  next  ground  of  demurrer  is,  that  the  judgment 
debtor,  Cooper,  is  a  necessary  party. 

This  point  was  much  pressed  on  the  argument.  I  have  ex- 
amined all  the  cases. bearing  upon  it,  and  propose  to  consider 
it  fully,  but  as  the  subject  requires  in  its  discussion  a  close 
obedience  to  authority,  no  more  must  be  expected  than 
[449*]  a  careful  consideration  of  the  cases  referred  to,  *in  the 
hope  to  get  a  correct  view  of  the  principles  which  gov- 
ern this  portion  of  what  is  termed  by  Judge  Story,  "  that 
most  intricate  and  important  branch  of  equity  pleadings,  the 
subject  of  the  necessary  and  proper  parties  to  bills."  Pre- 
face to  Story's  Eq.  PI.,  p.  7. 

The  general  rule  undoubtedlyis,  as  stated  by  Lord  Hard- 
wick,  in  Madox  v.  Jackson^  that  where  a  debt  is  joint  and  sev- 
eral, the  plaintiff  must  bring  each  of  the  debtors  before  the 
court,  because  they  are  entitled  to  the  assistance  of  each  other 
in  taking  the  account,  and  are  entitled  to  contribution  where 
one  pays  more  than  his  share  of  the  debt.  3  Atk.  406.  An- 
gerstein  v,  Clark  was  decided  upon  the  same  principle.  2 
Dickens,  738. 

In  the  case  of  Cockhum  v.  ThompBon^  16  Ves.  327,  the 
strict  rule  is  stated  to  be,  that  all  persons  materially  interested 
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in  the  snbject  of  the  suit  ought  to  be  made  parties,  that  there 
may  be  a  complete  decree  between  all  parties  having  material 
interests;  but  that  this  is  a  general  rnle,  established  for  the 
convenient  administration  of  justice,  and  must  not  be  adhered 
to  in  all  cases,  and  that  there  are  several  well  known  cases  of 
exceptions. 

Among  the  various  cases  admitting  the  general  principle, 
but  forming  an  exception  upon  circumstances,  is  that  of  Madox 
V.  Jackson^  before  referred  to,  decided  in  1746.  There,  there 
were  three  obligors  in  a  bond;  the  obligee  brought  the  princi- 
pal and  the  representatives  of  one  of  the  sureties  before  the 
court,  and  stated  that  the  third  was  dead  and  his  estate  insol- 
vent. It  was  held,  that  under  the  circumstances  of  the  case 
he  was  not  a  necessary  party;  that  this  was  an  exception  out 
of  the  case  requiring  a  contribution,  as  there  were  no  personal 
assets,  therefore  the  representative  of  the  deceased  obligor 
was  an  unnecessary  party. 

Angerstein  v.  Clark  was  decided  in  1790.  The  chancellor 
recognized  the  case  of  Madox  v,  Jackson,  and  held  that  to  a  bill 
against  an  obligor  in  a  joint  and  several  bond,  an  insolvent 
co-obligor  need  not  be  made  a  party. 

In  Blaiid  v.  Winter,  1  Sim.  &  Stu.  247,  the  general  rule 
was  recognized,  that  to  a  bill  filed  by  an  obligee  of  a  joint  and 
several  bond  for  the  payment  of  his  debt,  all  the  obligors 
must  be  made  parties.  In  that  case  no  reason  was  shown  for 
making  it  an  exception. 

It  should  be  observed  that  in  deciding  the  case  of 
Angerstein  v.  *Clark,  Lord  Thurlow  had  occasion  to  [450*) 
consider  not  only  the  case  of  Madox  v,  Jackson,  but 
also  another  case,  Collins  v.  Gn^h,  2  P.  Wms.  314,  decided 
by  Lord  King  in  1725,  upon  reasoning  which,  says  Judge  Sto- 
ry, it  seems  diflScult  to  answer.  Story's  Eq.  PI.  159,  note. 
The  ground  upon  which  the  decision  in  the  latter  case  seems 
to  have  been  placed  is,  that  the  obligee  may  in  equity,  as  at 
law,  sue  the  bond  severally;  that  the  creditor  lends  his  money 
upon  the  terms  of  having  security  which  he  might  thus  sue  if 
lie  thought  fit;  and  if  it  were  otherwise,  what  was  intended  to 
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fitreDgthen  the  security  would  tend  to  weak  en  it,  s&  he  might 
not  be  able  to  find  all  the  debtors,  and  if  some  were  dead,  their 
heirs  as  well  as  execntors  are  to  be  made  parties,  and  the  suit 
would  be  subject  to  continual  abatements.  He  held  (as  a  nat- 
ural result  from  this  doctrine),  that  if  any  obligor  had  paid 
all  or  a  part,  he  who  is  sued  must  bring  a  bill  and  have  it  al- 
lowed, and  that  it  must  lie  with  him  to  enforce  contribution 
to  the  payment  of  the  debt.  The  same  was  held  in  Stanley 
V,  Stocky  by  the  same  chancellor,  in  1730.  Moseley,  383.  This 
doctrine,  however,  has  been  overruled  in  the  cases  to  which  I 
have  referred^  and  the  general  rule  is  established  in  England 
as  I  have  before  stated. 

In  the  case  of  Van  Cleve  v.  Sickles^  in  New  York,  Chan- 
cellor Walworth, ruled  that  it  is  not  necessary  to  make  all  the 
joint  debtors  against  whom  judgment  was  obtained  parties 
defendants  to  a  creditor's  bill,  provided  it  distinctly  appears  in 
the  bill  that  those  who  are  not  joined  in  the  suit  are  wholly 
insolvent  and  destitute  of  property.     5  Paige,  505. 

The  chancellor  sustains  the  general  rule,  as  before  stated, 
but  makes  this  an  exception  upon  the  circumstances. 

Upon  the  argument,  much  reliance  was  placed  upon  the 
cases  referred  to,  showing  the  necessity  for  the  assistance  of 
the  other  party  in  taking  the  account.  It  is  true,  the  bill 
prays  that  an  account  may  be  taken  of  the  amount  due  upon 
the  judgment,  but  equally  true  that  the  bill  contains  an  ex- 
press, positive  allegation,  that  the  whole  amount  of  the  judg- 
ment is  still  due  and  unpaid,  over  and  above  all  setoffs. 
This  is  admitted  by  the  demurrer,  and  being  so  admitted, 
there  is  no  gronnd  for  making  the  other  defendant  in  the 
judgment  a  party,  either  because  he  may  have  paid  any  part 
of  the  judgment,  or  for  any  assistance  in  taking  the  acconnt 
3  Atk.  406. 

It  seems  to  me,  then,  as  this  bill  contains  an  aver- 
[451*]  ment  that  Cooper  is  *int9olvent  and  entirely  destitute 
of  property,  the  necessity  of  making  him  a  party  iB 
dispensed  with. 

The  last  objection  necessary  to  be  noticed  is^  that  there  is 
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no  sufficient  averment  that  Eurotas  P.  Hastings  was  appointed 
assignee  in  bankruptcy  of  the  complainant;  that  is,  assignee 
in  this  particular  case. 

The  statute  is,  that  the  property  and  rights  of  property  of 
the  bankrupt  shall,  by  mere  operation  of  law,  from  the  fact  of 
his  being  declared  a  bankrupt  by  a  decree  of  the  court,  from 
the  time  of  such  decree,  be  divested  out  of  him;  and  the  same 
shall  be  vested,  by  force  of  the  same  decree,  in  such  assignees 
as  from  time  to  time  shall  be  appointed  by  the  court  for  that 
purpose. 

The  bill  follows  the  language  of  the  statute  in  saying  that 
the  complainant  was  divested  of  the  property  by  the  decree, 
and  that,  by  it,  it  was  vested  in  Mr.  Hastings,  assignee,  ap- 
pointed by  the  court.  If  the  words  "for  that  purpose,"  had 
been  added,  there  could  not  have  been  any  doubt  of  the  suffi- 
ciency of  the  allegation.  They  are  not  added,  but  it  appears 
to  me  it  must  be  understood  that  the  assignee  was  appointed 
for  that,  and  for  no  other  purpose;  and  that,  under  the  more 
liberal  rule  applicable  to  the  pleadings  in  equity,  than  that  ap- 
plied to  law  pleadings,  where  greater  strictness  is  required, 
this  statement  must  be  held  to  be  sufficient.  Story's  Eq.  PL, 
sec  240. 


The  People  vs.  Jomr  Doe. 

JL  challenge  to  the  array  must  be  in  writing.' 

Note. —  »Cbitty  cites  no  antbority  to  the  point  (Chit.  Cr.  L.  548),  that 
challenges  to  the  array  must  be  in  writing,  but  the  above  cause  ot  People 
V.  Doe  is  followed  with  approval  by  Mr.  Wharton  in  his  Treatise  on  Am. 
Crim.  Law,  and  is  there  cited  as  the  only  authority  to  the  point 

The  Iowa  Code,  §  2975,  requires  the  challenge  to  the  panel  to  be  taken  be- 
fore  the  jury  is  sworn  and  to  be  in  writing,  Buttle  v.  Batie,  1  la.  141 ;  in  Con- 
fcey  0.  Northern  Bank,  6  Wis.  447,  a  challenge  to  the  array,  although  written, 
was  held  to  be  not  sufficiently  certain.  In  most  of  the  American  cases 
nothing  appears  to  indicate  whether  the  challenge  to  the  array  was  in 
wriUng  or  not,  2  Day,  381 ;  4  Conn.  79;  20  id.  510;  3  111.  326,  etc.  There 
caa  be  no  challenge  to  the  ai*ray  until  there  is  a  fall  jury,  St  L.  &  G.  £.  R. 
Co. «.  Wheelis,  72  id.  538,  nor  after  the  jury  is  sworn,  St.  L  &  G.  E.  R.  Co.  o. 
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The  defendant,  on  being  arraigned  in  the  county  court  on  an  indictment 
for  murder,  requested  to  be  tried  before  the  circuit  judge,  under  the 
provisions  of  sec.  7  of  the  act  to  regulate  and  define  the  Jurisdiction 
of  the  circuit  and  county  courts.  Bess.  L.  1848,  p.  237.  On  the  day 
appointed  for  the  commencement  of  tlie  next  regular  term  of  the  cir- 
cuit court,  the  circuit  judge  did  not  appear,  and  his  absence  was  ncTted 
on  the  Journal  by  the  cierk,  and  the  court  adjourned  to  the  next  day 
when  the  circuit  judge  appeared  and  assigned  a  day  for  the  trial  of 
the  cause.    It  was  held,  that  the  statute  requiring  the  assignment 

[4621']  to  be  *made  on  the  first  day  of  the  term  was,  as  to  time,  directory 
only,  and  that  the  assignment  made  on  the  second  day  of  term  was 
good  within  the  statute. 

An  order  made  under  the  act,  Sess.  L.  1848,  p.  287,  by  the  county  Judge 
for  summoning  a  jury  to  try  a  cause  before  the  circuit  Judge,  more 
than  three  days  before  the  day  assigned  for  the  trial,  is  in  compliance 
with  the  letter  and  spirit  of  the  act. 

The  most  usual  mode  of  trying  the  impartiality  of  a  juror,  challenged  for 
favor,  is  by  triers  appointed  for  that  purpose,  on  the  demand  of  the 
challenging  party,  but  it  is  not  the  only  legal  mode.^ 

Where  a  Juror  is  challenged  for  favor,  and  the  challenging  party,  when 
asked  by  the  court  how  he  will  have  the  challenge  tried,  refuses  to  in- 

«■    ■- 1  ■  ■   ■  ■- 

Oasner,  72  id.  884.  Effect  of  failing  to  challenge  tlie  array,  on  right  to  axiiy 
sequently  raise  objection  to  mode  of  summoning  jury  discussed,  Stone  «. 
People,  8  id.  825;  principal  challenge  to  the  array  requires  no  resort  to 
triers,  Whart.  Am.  Crim.  Law,  §  2948. 

<  Wharton  indicates  that  on  a  challenge  of  a  Juror  to  the  polls,  the  com- 
mon law  requires  triers,  (§  8088),  but  that  If  neither  party  ask  for  triere, 
and  submit  their  evidence  whether  consisting  of  the  juror's  voir  dire  or  of 
extraneous  evidence  to  the  Judge,  and  take  his  determination  thereon,  they 
can  not  afterwards  object  to  his  competence  to  decide  that  issue,  (§  8041), 
citing  People  v.  Rathbun,  2  Wend.  509;  People  «.  Mather,  4  id.  229;  the 
above  cause  of  People  v.  Doe  and  Stewart  c.  State,  8  Ehg.  (13  Ark.)  720; 
Bee  also  Milan  i;.  State,  24  id.  846;  but  in  New  Jersey,  principal  challengea 
are  to  be  tried  by  the  court,  and  challenges  for  favor  by  triers,  Mann  v.  Qlo- 
ver,  14  N.  J.  L.  (2  Green)  195. 

Challenges  to  the  polls  in  Wisconsin  are  of  three  kinds  —  for  principal 
cause,  i.  e.,  based  upon  facts  from  which  the  law  presumes  a  disability, 
which  is  tried  by  the  court;  secondly,  for  favor  which  is  based  on  facts 
which  may  or  may  not  have  created  a  bias,  and  this  is  to  be  tried  by  triers, 
unless  triers  are  waived  and  it  is  submitted  to  the  court;  thirdly,  peremp- 
tory challenges.  (This  distinction  carries  out  the  logical  rule  that  when 
the  bias  of  the  juror  is  a  question  of  law,  it  is  tried  by  the  court;  when  a 
question  of  fact,  it  is  tried  by  jurors  or  triers),  Schoefller  v.  State,  8  Wis. 
828. 
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dicate  the  mode  of  trial,  it  may  be  tried  by  the  court  by  administering 
an  oath  to  the  Juror,  and  propounding  questions  to  him. 

If  a  party  or  his  counsel  interposes  a  challenge  for  favor,  or  raise  any  other 
preliminary  question  involving  an  inquiry,  and  then  neglects  or  re- 
fuses to  move  the  trial  or  examination  thereof,  he  thereby  waives  such 
challenge  or  question.* 

The  degree  of  force,  or  the  means  to  be  employed  in  protecting  one*s  per- 
son or  personal  liberty,  must  depend  on  circumstances.  To  justify  a 
person  in  taking  the  life  of  another,  it  must  appear  his  safety  required 
him  to  do  so.^ 

On  an  indictment  for  murder  generally,  as  at  common  law,  the  prisoner 
may  be  found  guilty  of  murder  in  the  second  degree,  under  R.  S.  ch. 
168,  p.  658. 

Ebbob  to  St.  Joseph  Circuit  Court.    Indictment  for  murder. 

'In  a  criminal  case,  the  prisoner  stands  on  all  his  rights,  and  waives 
nothing  which  is  irregular,  Guy skowski  «.  People,  1  Scam.  476  (Held,  that 
a  prisoner  did  not  waive  his  right  to  be  tried  by  citizens,  by  not  objecting 
to  an  alien  juror);  but  in  Perteet  v.  People,  70  111.  Ill, held,  that  a  prisoner 
may  waive  any  right  where  the  record  expressly  shows  his  consent  thereto. 
(Held^  therefore,  that  by  himself,  filing  in  criminal  court  a  certified  copy 
of  opinion  of  supreme  court  reversing  a  previous  judgment  and  remand- 
ing it  for  new  trial,  he  waives  the  filing  of  the  remittitur.)  See  People  v. 
Scates,  8  Scam.  851,  afSrraing  that  the  rule  is  merely  that  he  will  not  be 
presumed  to  waive  any  right,  but  by  express  consent  may  admit  them  all 
away,  as  by  pleading  guilty. 

*  This  rule  has  since  been  extended  and  explained  so  as  virtually  to  add 
two  additional  cases  to  the  one  here  named,  making  in  all  three,  in  which 
homicide  will  be  deemed  to  be  justifiable,  as  being  in  self-defense.  The 
others  are : 

1.  Where  the  assault  by  deceased  is  of  such  a  nature  as  to  induce  in  the 
prisoner  reasonable  and  well  grounded  belief  that  he  was  actually  in  dan* 
get  of  losing  his  life  or  sufiering  great  bodily  harm,  though  the  danger 
was  only  apparent  and  not  actual,  Roach  v.  People^  77  111.  25;  idtate  v.  Mar- 
tin, 80  Wis.  216. 

2.  Where  the  prisoner  did  in  fact  believe  that  he  was  in  such  dangei:,  as 
the  circumstances  appeared  to  him.  Pond  v.  People,  8  Mich.  150;  Patten  «. 
People,  18  id.  3 14 ;  Grainger  v.  State.  5  Yerg.  459.  It  is  immaterial  whether 
a  forcible  attack  was  actually  intended  or  not,  Hurd  v.  People,  25  Mich. 
405.  The  general  rule  however  is  stated  to  be,  that  the  grounds  of  belief 
in  the  accused,  that  he  was  in  danger,  must  have  been  reasonable  grojunds, 
Stewart  o.  State,  1  Ohio.  (N.  S.)  66 ;  Patterson  v.  People,  46  Barb.  625 ;  State 
V.  Sloan,  47  Mo.  604;  State  v.  Harris,  59  id.  550;  Cofiman  v.  Com.,  10  Bush. 
(Ky .)  495 ;  State  «.  Chapin,  10  La.  An.  4)8 ;  State  v.  Shippey,  10  Minn.  228 
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Loihrop^  Attorney  General,  for  the  people. 
Chipmariy  for  the  defendant. 

By  the  Courts  Geeen,  J.    The  defendant  was  indicted  in 
the  St.  Joseph  county  court,  in  December,  1848,  for  the  crime 
of  murder  in  the  first  degree.     Being  a  stranger,  and  his 
name  being  unknown  to  the  jurors,  he  was  indicted  by  the 
fictitious  name  of  "  John  Doe,"  and  also  by  a  description  of 
his  person.     On  being  arraigned,  he  pleaded  not  guilty,  and 
requested  to  be  tried  before  the  circuit  judge,  pursuant  to  the 
provisions  of  section  7  of  "  An  act  to  regulate  and  define  the 
jurisdiction  of  the  circuit  and  county  courts."    Sess.  L.  1848, 
pp.  237,  238.     This  request  was  duly  noted  by  the  clerk  of  the 
circuit  court  upon  his  docket.     On  the  day  appointed  for  the 
commencement  of  the  next  regular  term  of  the  circuit  court 
for  St.  Joseph  county,  the  circuit  judge  did  not  appear 
[453*]  in  said  court,  and  his  absence  was  duly  noted  upon  *the 
journal  by  the  clerk,  and  the  court  adjourned  to  the 
next  day,  when  the  circuit  judge  appeared  and  assigned  the 
27th  day  of  December,  1848,  for  the  trial  of  the  cause,  and 
notified  the  county  judge  and  prosecuting  attorney  thereof. 
More  than  three  days  before  that  assigned  for  the  trial,  the 
county  judge  made  an  order  for  the  summoning  of  a  petit 
jury  for  the  trial  of  the  cause.     On  the  day  assigned  for  the 
trial,  and  when  the  petit  jury  were  about  to  be  called  for  tliat 
purpose,  the  counsel  for  the  prisoner  challenged  the  array, 
and  assigned  the  following  causes,  viz. : 

"  1.  That  the  order  naming  a  day  for  the  trial  of  said  in- 
dictment was  not  made  by  the  circuit  judge  until  the  second 
day  of  the  term,  as  appears  by  the  journal. 

"2.  The  county  judge  did  not  make  the  order  for  the  jury 
to  try  the  cause  three  days  previous  to  the  day  named  for 
trial." 

Another  cause  was  assigned,  which  was  abandoned  upon 
the  argument. 

It  is  a  sufficient  answer  to  this  challenge,  that  it  was  not 
made  in  writing,  but  orally,  and  was  not  reduced  to  writing 
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in  any  form  until  after  it  was  overruled  by  the  court,  when 
the  alleged  causes  of  challenge  were  allowed  to  be  entered 
upon  the  journal,  at  the  request  of  prisoner's  counsel.  1  Chit. 
Cr.  L.  646. 

But  I  am  of  opinion  that  the  objections  assigned  could  not 
prevail  in  any  form.  The  statute  requiring  the  circuit  judge 
to  assign  a  day  for  the  trial  is  clearly  directory,  so  far  as 
time  is  concerned,  and  in  case  of  his  refusal  to  assign  a 
day,  the  supreme  court,  upon  a  pioper  application,  would 
undoubtedly  compel  him  to  assign  a  day,  even  after  the 
first  regular  term  subsequent  to  the  request  of  the  defendant 
had  gone  by. 

The  order  for  summoning  a  petit  jury  ha:ving  been  made 
more  than  three  days  before  that  assigned  for  the  trial,  the 
statute  was  in  that  respect  fully  complied  with,  according  to 
its  letter  and  spirit. 

The  next  question  arising  upon  the  bill  of  exceptions  grows 
out  of  the  following  proceedings. 

"  Lewis  Miller  having  been  called  as  a  juror  by  the  clerk, 
the  counsel  for  the  prisoner  rose  and  remarked  that  he  chal- 
lenged the  juror  for  favor.  The  court  desired  the  clerk  ta 
administer  the  usual  oath  to  the  juror,  whereupon  the 
counsel  for  the  prisoner  objected.  The  court  *then  [454*] 
requested  the  counsel  for  the  prisoner  to  indicate  what 
course  he  desired  to  be  pursued  to  test  the  validity  of  the 
challenge.  The  counsel  for  the  prisoner  said  he  had  no  sug- 
gestion to  make,  that  he  left  the  court  to  adopt  its  own  course, 
insisting  upon  his  objection.  The  court  having  caused  the 
usual  oath  to  be  administered  to  the  juror,  stated  to  the  coun- 
sel for  the  prisoner  that  he  could  propound  such  questions  to 
the  juror  as  he  might  deem  proper.  The  counsel  for  the 
prisoner  declined  assigning  any  cause  of  challenge,  except  as 
aforesaid.  The  counsel  for  the  prisoner  was  asked  if  he  de- 
sired trier8,  but  he  declined  saying  whether  he  would  or  would 
not."  The  counsel  for  the  prisoner  excepted  to  the  ruling  of 
the  court. 

^<  A  challenge  to  the  favor  was  understood  and  admitted  to 
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be  made  as  to  the  remaining  jurors  —  same  disposition  of 
question." 

The  counsel  for  the  prisoner  insists  that  upon  his  challeng- 
ing the  jurors  for  favor,  it  became  the  duty  of  the  court,  on 
its  own  motion,  to  appoint  triers,  and  that  the  court  had  no 
power  to  proceed  upon  the  challenges  in  any  other  manner.  In 
this  the  counsel  is  mistaken.  The  most  usual  mode  of  trying 
the  impartiality  of  a  juror,  challenged  for  favor,  is  by  triers 
appointed  for  that  purpose,  on  the  demand  of  the  challenging 
party;  but  it  is  not  the  only  legal  mode. 

In  the  case  of  The  People  v.  Bathbun^  21  Wend.  510,  the 
jurors,  on  being  challenged  for  favor,  were  sworn  and  exam- 
ined, and  their  competency  determined  by  the  court;  and  this 
having  been  done  without  objection,  the  court  subsequently 
refused  triers  when  demanded,  and  it  was  held  not  to  be  error. 
See,  also,  The  People  v.  Mather,  4  Wend.  229. 

In  this  case  the  court  requested  the  counsel  for  the  prison- 
er to  indicate  what  course  he  desired  to  be  pursued  to  test  the 
validity  of  the  challenge,  and  he  replied  that  he  had  no  sug- 
gestion to  make,  but  that  he  left  the  court  to  adopt  its  own 
course,  still  insisting  upon  his  objection.  It  does  not  appear, 
except  by  inference,  to  what  the  objection  was  made,  but  it 
seems  to  have  been  to  the  administering  of  the  usual  oath  to 
the  juror  by  the  clerk. 

The  counsel  for  the  prisoner  appears,  in  this  instance,  to 
have  entirely  misconceived  his  own  duty,  as  well  as  the  power 
and  duty  of  the  court,  and  I  think  the  court  would  have  been 
entirely  justifiable,  under  the  circumstances  of  this  case, 
[465*]  in  disregarding  the  challenge,  if  it  were  not  *its  im- 
perative duty  to  do  so.     Of  what  does  the  party  com 
plain?     Did  the  court  deny  any  application  or  motion  of  the 
prisoner's  counsel?     No;  but  the  counsel  for  the  prisoner  as- 
sumes that  the  court,  by  omitting  to  appoint  triers,  deprived 
the  prisoner  of  a  right.     The  answer  is,  that  by  not  claiming 
the  right,  he  waived  it;  and  that  it  was  expressly  waived  by 
leaving  the  court  to  adopt  its  own  course.     If  a  party  or  his 
counsel  interpose  a  challenge  for  favor,  or  raise  any  other  pre* 
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liminaiy  question  involving  an  inqniiy,  and  then  fold  his 
arms  and  neglect  or  refuse  thereupon  to  move  the  trial  or  ex- 
amination thereof,  he  thereby  waives  such  challenge  or  quee- 
tion,  and  it  is  very  clear  that  the  court  may  properly  disre- 
gard it. 

On  the  trial,  one  E.  H.  Pride,  a  witness  sworn  on  the  part 
of  the  prosecution,  testified  that  he  was  an  acting  justice  of  the 
peace  of  the  township  of  Fawn  Biver;  that  two  men  called  at 
Toll's  store  in  said  township  where  witness  was,  one  of  whom 
was  Hathaway,  who  resides  there,  and  the  other  called  him- 
self a  constable  from  Indiana.  The  counsel  for  the  prisoner 
objected  to  the  witness  testifying  to  what  he  called  himself| 
which  objection  was  overruled,  and  the  testimony  admitted. 
The  witness  was  then  asked  what  they  wanted  him  to  do,  and 
he  was  proceeding  to  say  that  they  asked  him  to  aid  in  ar- 
resting a  man  who  had  stolen  a  span  of  horses  in  Indiana, 
when  the  counsel  for  prisoner  objected  to  the  evidence.  The 
court  overruled  the  objection,  and  the  evidence  was  received. 
To  these  rulings  of  the  court  the  counsel  for  the  prisoner  ex- 
cepted. 

It  appears  further,  from  the  bill  of  exceptions,  that  upon 
these  objections  being  made,  the  court  decided,  that  if  the 
testimony  was  merely  introductory,  and  necessary  to  explain 
other  facts  material  to  the  issue,  the  testimony  might  be 
competent;  and  that  the  prosecutor  thereupon  stated  to  the 
court  that  such  was  its  character,  whereupon  the  objections 
were  overruled. 

The  object  of  this  testimony,  in  connection  with  other  evi- 
dence given  upon  the  trial,  appears  to  have  been  to  show  the 
character  of  the  transaction  which  resulted  in  the  death  of 
JFanning.  John  C.  Richmond,  a  witness  subsequently  intro- 
duced,  testifies  to  a  conversation  which  he  had  with  the  pris- 
oner on  the  same  day,  and  after  his  arrest,  in  which  the  pris- 
oner confessed  having  stolen  a  span  of  horses,  and  stated  as  a 
reason  why  he  ran,  that  when  the  constable  came  he 
knew  *him,  and  knew  what  he  was  after.  The  testi-  [456*] 
mony,  taken  together,  showed  that  both  the  prisoner 
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and  those  who  were  pursuing  him,  including  Fanning,  under- 
stood that  they  were  only  endeavoring  to  arrest  the  prisoner 
on  account  of  a  supposed  theft  committed  by  him,  and  that 
they  were  not  pursuing  him  for  the  purpose  of  doing  any  vio- 
lence to  his  person. 

In  this  view  of  it,  the  testimony  seems  to  have  been  prop- 
erly received,  though  it  did  not  appear  that  those  making  the 
attempt  had  any  legal  right  to  arrest  the  prisoner. 

The  prisoner  was  charged  with  murder  in  the  first  degree, 
and  the  testimony  in  question  was  very  proper,  as  tending  to 
show  the  scienter.  See  77i^  People  v.  Rathhufi^  21  Wend. 
610;  and  The  People  v.  JSodine^  1  Denio,  283. 

The  charge  of  the  court  upon  the  specific  instructions  which 
the  prisoner's  counsel  requested  might  be  given  by  the  court, 
was  as  favorable  to  the  prisoner  as  he  had  a  right  to  require. 
The  court  instructed  the  jury  that  "  a  person  was  authorized 
to  defend  his  person  or  personal  liberty  to  the  extent  claimed 
by  the  counsel  for  the  prisoner;  but  that  the  degree  of  force, 
or  the  means  to  be  employed  in  protecting  his  person  or  per- 
sonal liberty,  must  depend  upon  circumstances;  that  to  justify 
a  person  in  taking  the  life  of  another,  it  must  appear  that  his 
safety  required  him  to  do  so;  that  in  the  case  before  the 
court,  there  was  no  evidence  that  the  person  or  personal  lib- 
erty of  the  prisoner  had  been  assailed  by  the  deceased  when 
the  wounds  were  inflicted  upon  him  by  the  prisoner,  which  it 
is  admitted  by  the  prisoner  proved  fatal." 

In  the  case  of  the  Commonwealth  v.  Selfridge  (Selfridge's 
Trial,  p.  160),  the  principles  of  law  relative  to  destroying  life 
in  self  defense  are  very  clearly  and  perspicuously  laid  down 
by  Mr.  Justice  Parker.    He  says: 

Fi/rst,  That  a  man  who,  in  the  lawful  pursuit  of  his  busi- 
ness, is  attacked  by  another  under  circumstances  which  denote 
an  intention  to  take  away  his  life,  or  do  him  some  enormous 
bodily  harm,  may  lawfully  kill  the  assailant,  proyided  he  use 
all  the  means  in  his  power,  otherwise,  to  save  his  own  life  or 
prevent  the  intended  harm;  such  as  retreating  as  far  as  he 
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can,  or  disabling  his  adversary  without  killing  him,  if  it  be  in 
his  power. 

SecondVy,    When  the  attack  upon  him  is  so  sudden,  [457*] 
Serce  and  violent,  that  a  retreat  would  not  diminish, 
but  increase  his  danger,  he  may  instantly  kill'  his  adversary 
without  retreating  at  all. 

Thirdly,  When  from  the  nature  of  the  attack,  there  is  rea- 
sonable ground  to  believe  that  there  is  a  design  to  destroy  his 
life,  or  commit  any  felony  upon  his  person,  the  killing  of  the 
assailant  will  be  excusable  homicide,  although  it  should  after- 
wards appear  that  no  felony  was  intended. 

By  comparing  this  language,  which  expresses  the  well  estab- 
lished and  recognized  doctrine  on  this  subject,  with  that  used 
by  the  chief  justice  in  the  case  under  consideration,  it  is  very 
apparent  that  the  prisoner  had  nothing  to  complain  of  in  that 
respect. 

But  it  is  insisted  that  the  last  clause  of  the  charge  contains 
a  statement  not  warranted  by  the  evidence.  Upon  a  careful 
examination  of  all  that  appears  in  the  bill  of  exceptions,  I 
cannot  discover  that  it  is  not  warranted. 

As  to  the  question  of  identity  between  the  prisoner  and  the 
person  who  inflicted  the  mortal  wounds  upon  Fanning,  it  is 
only  necessary  to  remark,  that  so  far  as  appears,  all  the  wit- 
nesses who  testified  in  relation  to  the  infliction  of  the  wounds, 
and  the  confession  of  the  murder  afterwards,  identified  the 
prisoner  at  the  bar,  and  that  no  question  of  identity  appears 
to  have  been  made  on  the  trial. 

Finally,  it  was  insisted  on  the  argument,  that  inasmuch  as 
the  indictment  was  for  murder  generally,  as  at  common  law, 
and  the  jury  found  the  prisoner  guilty  of  murder  in  the  sec- 
ond decree  only,  no  judgment  could  be  given  upon  the  verdict 

That  is  precisely  the  form  of  indictment  contemplated  by 
our  statute.  H.  S.  ch.  153,  p.  658.  The  statute  does  not  un- 
dertake to  define  the  crime  of  murder,  bat  only  to  distinguish 
it  into  two  degrees,  for  the  purpose  of  graduating  the  punish- 
ment. This  appears  very  evident  from  section  three  of  the 
chapter  referred  to,  which  is  as  follows: 

563 


488  CASES  IN  THE  SUPREME  COURT. 

People  vs.  Detroit  A  Pontiac  Railroad. 

'*  The  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person  guilty  thereof, 
ascertain  in  their  verdict,  whether  it  be  murder  of  the  first  or 
second  degree;  but  if  such  person  shall  be  convicted  by  con- 
fession, the  court  shall  proceed  by  examination  of  witneaees 
to  determine  the  degree  of  the  crime,  and  shall  render  judg- 
ment accordingly." 
[458*]  If  it  were  necessary  to  frame  the  indictment  so  as 
to  charge  murder  of  a  particular  degree,  the  section 
here  quoted  would  be  entirely  nugatory. 

Upon  the  whole,  there  does  not  appear  to  be  any  good  ground 
for  reversing  the  judgment  upon  the  record,  or  granting  a  new 
♦rial  upon  the  bill  of  exceptions. 

Judgment  afiirmed. 


Thb  Pkoplb  v&  The  Dstboit  Ain>  Pontiao  Railboad. 

▲  railroad  company  incorporated  before  the  late  revision  of  the  statutes, 
whose  charter  is  silent  as  to  taxation,  is  liable  to  pay  the  specific  tax 
imposed  by  R.  8.,  ch.  21,  sec.  5,  p.  121. 

Case  reserved  from  "Wayne  County  Court. 

The  only  question  in  the  case  was,  whether  the  railroad 
company,  which  was  incorporated  in  1834,  and  whose  charter 
is  silent  as  to  taxation,  was  liable  to  pay  the  specific  tax  im- 
posed on  railroad,  canal  and  turnpike  companies,  by  K.  S.,  ch. 
21,  sec.  5. 

Zothropj  Attorney  General,  for  the  plainti£P. 

Douglass^  for  defendant. 

By  the  Courts  Miles,  J.    The  question  submitted  to  the 

KoTB.  —  Since  this  case  was  decided,  as  well  as  before,  the  point  that  the 
•late  has  the  same  power  to  tax  corporations  as  individuals,  unless  in  the 
eharter  creating  the  corporation,  the  state  in  express  terms  parts  with  the 
power,  has  been  well  established.  See  thi^  subject  discussed  and  cases 
Ailly  cited  in  Cooley  on  Taxation,  pp.  52  to  5G  (note  2  on  p.  63,  and  notes 
1  and  2  on  page  64). 
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ooort  in  this  case  is,  whether  the  defendant  is  liable  to  paj 
the  specific  tax  imposed  by  ch.  21,  R.  S.,  p.  121.  The  power 
to  tax  the  property  of  corporations,  as  well  as  that  of  individa* 
als,  seems  to  be  well  established.  This,  however,  was  not  ao* 
oomplished  without  a  struggle  on  the  part  of  those  whose  in- 
terests have  been  thus  seriously  affected.  The  charter  of  the 
Providence  Bank  in  the  state  of  Rhode  Island  was  granted  in 
1791,  and  previous  to  the  passage  of  an  act  of  the  legislature 
in  1822,  imposing  a  tax  upon  bodies  corporate  within  the  state. 
The  collection  of  this  tax  was  resisted,  upon  the  ground  that 
the  act  was  repugnant  to  the  constitution  of  the  United 
States,  inasmuch  as  it  impaired  the  obli*gation  of  the  [469*] 
contract  created  by  the  charter  of  incorporation.  Be- 
fore the  case  was  argued,  the  doctrine  had  been  settled,  in  the 
Dartmouth  College  case,  that  a  contract  entered  into  between 
a  state  and  an  individual  was  as  fully  protected  by  the  10th 
section  of  the  Ist  article  of  the  constitution,  as  a  contract 'l)^ 
tween  two  individuals;  and  it  was  not  denied  that  a  charter 
incorporating  a  bank  was  a  contract,  and  the  question  was, 
whether  that  contract  was  impaired  by  taxing  the  bank.  The 
discussion  of  this  question  necessarily  involved  the  inquiry 
whether  the  power  of  taxation  was  inconsistent  with  the  char- 
ter; and  it  was  strongly  insisted  that  it  was,  mainly  for  the 
reason  that  this  power  might  be  so  exercised  as  to  destroy  the 
object  for  which  the  charter  was  given. 

Chief  Justice  Marshall,  in  the  opinion  delivered  by  him  de- 
ciding the  case,  uses  this  language:  "The  power  of  legisla- 
tion, and  consequently  of  taxation,  operates  on  all  the  persons 
and  property  belonging  to  the  body  politic."  "  This  is  an 
original  principle,  which  has  its  foundation  in  society  itself — 
it  is  granted  by  all  for  the  benefit  of  all  —  it  resides  in  gov- 
emment  as  a  part  of  itself,  and  need  not  be  reserved  when 
property  of  any  description,  or  the  right  to  use  it  in  any  man- 
ner, is  granted  to  individuals  or  corporate  bodies." 

In  reply  to  the  proposition  of  counsel,  that  a  power  which 

is  in  itself  capable  of  being  exerted  to  the  total  destruction 

of  a  grant  is  inconsistent  with  the  grant,  and  is,  therefore, 
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impliedly  relinquished  by  the  grantor,  though  the  language 
of  the  grant  contains  no  allusion  to  the  subject,  he  says:  ^^  If 
this  be  an  abstract  truth,  it  may  be  supposed  universal  —  but 
it  is  not  universal,  and,  therefore,  its  truth  cannot  be  admit- 
ted in  these  broad  terms  in  any  case."  He  alludes  to  a  grant 
for  land  made  by  the  government,  the  object  of  which  is, 
that  the  profits  issuing  from  it  shall  enure  to  the  benefit  of 
the  grantee,  and  yet  the  power  of  taxation  may  be  carried  so 
far  as  to  absorb  those  profits,  and  then  says:  "  We  must  look 
for  the  exemption  in  the  language  of  the  instrument,  and  if 
we  do  not  find  it  there,  it  would  be  going  very  far  to  insert  it 
by  way  of  construction." 

This  case  was  decided  at  the  January  term,  1830,  4  Pet 
614.  Fifteen  years  before  that  time,  the  case  of  the  Portland 
Bank,  in  Massachusetts,  was  decided  by  Chief  Justice  Parl^er. 
In  the  course  of  the  opinion  delivered,  he  makes  this 
[4ffO*]  pertinent  inquiry:  "Did  the  legislature,  *when  it 
incorporated  the  plaintiflFs,  relinquish  the  right  of  lay- 
ing an  excise  or  duty  upon  the  business  which  they  should 
transact  during  the  continuance  of  the  corporation?  The 
answer  which  he  gives  is,  "  There  is  no  express  waiver  or  re- 
linquishment, nor  is  there  any  strong  implication  of  one." 
"  The  object  of  their  charter  is  to  enable  them  in  a  body  to 
conduct  their  business  as  an  individual,  to  make  contracts,  and 
to  enforce  them  as  such,  avoiding  the  inconveniences  of  a 
partnership.  This  is  all  that  is  asked  for  by  the  company, 
and  all  that  is  given  by  the  charter.  It  is  a  privilege  to  man- 
age their  business,  and  not  an  exemption  from  duty." 

The  right  to  impose  a  specific  tax  or  excise  was  made  a 
point  in  judgment  in  that  case,  and  was  clearly  and  fully  sus- 
tained under  the  provisions  of  the  constitution  of  that  state 
authorizing  the  legislature  to  impose  and  lay  reasonable  duties 
and  excises  upon  any  produce,  goods,  wares,  merchandises 
and  commodities  whatsoever.     12  Mass.  252. 

In  the  case  of  Ontario  Bank  v,  Bunnell^  it  was  determined 

that  the  real  and  personal  estate  of  a  banking  corporation  was 

subject  to  taxation  in  a  village  where  it  was  located,  author- 
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ized  by  law  to  raise  money  by  tax  for  certain  pnpoees:  that  it 
was  an  inhaiUant  within  the  meaning  of  the  act  directing  the 
tax  to  be  assessed  upon  the  freeholders  and  inhabitants  of  such 
Tillage.     10  Wend.  186. 

The  power  of  exempting  property  from  taxation  seems  to 
be  equally  well  settled.  The  power  of  the  state  in  making 
the  grant  in  this  case,  or  in  any  case,  to  impose  upon  the 
party  accepting  it  such  conditions,  or  to  extend  to  it  such 
privileges  as  may  best  comport  with  sound  policy,  within 
constitutional  limits,  seems  to  be  conceded  in  the  argument  in 
the  opinion  in  4  Pet.  In  arguing  whether  the  contract  was 
impaired  by  taxing  the  bank,  the  court  say,  this  question  is  to 
be  answered  by  the  charter  itself,  and  that  it  contains  no  stip- 
ulation promising  exemption  from  taxation. 

The  question  there  put  to  us  must  be  answered  in  the  af- 
firmative. 

Certified  accordingly. 


*Baoon  vs.  Thb  Oountt  op  Watnil         [461*] 

The  county  is  not  liahle  to  an  attorney  for  defending  a  prisoner  at  the  re- 
quest of  the  coart,  where  the  prisoner  is  poor  and  unable  to  employ 
counsel. 

NoTB. —  In  this  case  the  court  assigned  Bacon  as  counsel  for  the  pris- 
oner on  the  theory  inherited  from  the  English  common  law,  that  an  attor« 
ney  is  bound  to  obey  an  order  of  the  court  in  this  regard  1  Chit.  Crim. 
Law,  413,  414;  Rex  v,  Wright^  Strange,  1041.  But  the  supreme  court  of  In- 
diana, in  Blythe  v.  State,  4  Ind.  525,  and  Yalkenburgv.  Jones,  has  held  that 
under  a  clause  in  the  state  constitution  providing  that "  no  man's  particu- 
lar services  shall  be  demanded  without  just  compensation,"  no  attorneyf 
can  be  constitutionally  required  to  defend  a  prisoner  without  being  paid^ 
for  his  services.  And  in  Webb  v.  Baird,  6  id.  13,  and  Gordon  tj.  The  Board, 
44  id,  475;  46  id.  880,  it  is  held  that  the  county,  ex  neceiaitate  rei,  is  liable 
for  the  value  of  the  services  of  an  attorney  appointed  by  the  court  to  de- 
fend  a  poor  person  on  a  criminal  prosecution.  The  court  should  make 
an  allowance  which  the  auditor  will  draw  a  warrant  for  and  the  county 
treasurer  will  pay.  Bakers.  Board  of  Commissioners,  18  Ind.  170;  Board 
of  Commissioners  of  Fountain  County  o.  Wood,  35  id.  70 ;  6  id.  18.   On  tli9 
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jr.  M.  HovMird^  for  Bacon. 

StewaH^  Prosecuting  AUomef/j  for  the  ooanty. 

By  the  Courtj  Grekn,  J.  A  poor  person  was  brought  be- 
fore a  magistrate  in  the  city  of  Detroit,  charged  with  the 
crime  of  murder.  The  magistrate,  having  satisfied  himself 
that  the  prisoner  was  unable  to  employ  counsel  to  defend  him, 
requested  Mr.  Bacon,  an  attorney  and  counselor  of  this  court, 
to  undertake  the  prisoner's  defense,  which  he  did.  The  pris- 
oner was  indicted  and  tried  for  the  offense  in  the  circuit  court 
for  the  county  of  Wayne,  and  Mr.  Bacon  acted  as  his  counsel 
on  the  trial.     For  these  services,  Mr.  Bacon  charged  the  county 

contrary  in  California,  it  is  held,  Rowe  v.  Yuba  County,  17  Cal.  61,  that  it 
is  part  of  tiie  general  duty  of  members  of  the  bar  to  act  as  counsel  for  per- 
sons accused  of  crime  and  destitute  of  means,  upon  appointment  by  the 
court,  when  not  inconsistent  with  their  duties  to  others;  and  for  compen- 
sation they  must  trust  to  the  possible  future  ability  of  the  parties.  In  lowa^ 
§  4168  of  the  revision  of  1860  fixes  a  maximum  of  fees  to  be  paid  by  board 
of  supervisors  of  a  county  to  counsel  assigned  by  the  court  to  defend  pris- 
oners, and  in  Samuels  v.  County  of  Dubuque,  13  Iowa,  586,  it  is  held  that 
such  act  establishing  a  maximum  rate  of  charges  is  not  in  conflict  with  the 
constitutional  provision  that  private  property  shall  not  be  taken  for  pnb> 
lie  use  without  Just  comi^ensation.  In  Illinois  it  is  held  that  the  court 
may  compel  an  attorney  to  defend  a  prisoner,  Vose  v.  County  of  HamU- 
ton,  19  111.  78.  Jeremy  Bentham.  in  his  Constitutional  Code,  vide  Bentham's 
Works  by  Bowring,  vol.  ix,  p.  577,  recommends  the  employment  of  elee- 
mosynary advocates  or  advocates  of  the  helpless  by  the  state,  upon  the 
same  principles  as  it  employs  a  public  prosecutor,  and  on  the  theory  that 
the  state  has  as  vital  an  interest  in  the  protection  of  innocence  as  in  the 
punishment  of  guilt.  The  laws  of  France,  we  are  informed,  make  proviS' 
ion  for  the  compensation  of  persons  unjustly  accused  of  crime  by  the 
state,  while  the  English  common  law  gives  no  redress  except  against  the  ma- 
licious prosecutor.  Whether  there  is  a  proper  field  for  legislative  reform  in 
the  matter  of  the  defense  of  accused  persons  and  their  compensation  when 
falsely  accused,  is  a  very  fit  question  for  our  American  publicists.  The 
legal  question  whether  an  attorney  can  constitutionally  be  required  to  give 
his  services  in  criminal  cases,  and  if  not,  whether  the  court  can  constitu- 
tionally compel  him  to  serve;  and  if  the  court  can  constitutionally  compel 
him  to  serve,  whether  the  state  is  not  liable  (through  its  proper  political 
subdivision,  the  county  board  of  supervisors)  for  his  pay,  are  questions 
capable  of  a  much  earlier  and  more  explicit  settlement. 
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of  Wayne  fifty  doUare,  and  presented  his  account  therefor  to 
the  board  of  county  auditors,  who  rejected  the  claim.  Prom 
the  decision  of  the  board  of  auditors,  the  claimant  appealed 
to  the  circuit  court  for  the  county  of  Wayne,  where  the  ques- 
tion was  reserved  for  the  opinion  of  this  court.  On  the  argu- 
ment of  the  case  here,  it  was  conceded  by  the  counsel  for  the 
appellant  that  this  was  not  a  strictly  legal  claim  against  the 
county,  but  it  was  insisted  that  it  was  so  manifestly  just  and 
meritorious  in  its  character,  that  the  board  of  auditors  ought 
to  have  allowed  it;  that  the  prisoner,  being  charged  with  one 
of  the  highest  crimes  known  to  the  law,  involving,  if  found 
guilty,  the  utmost  punishment  inflicted  for  any  crime  except 
treason,  and  being  wholly  unable  to  employ  counsel  to  assist 
in  hiB  defense,  must  have  been  entirely  undefended,  and  per- 
haps unjustly  convicted  and  punished,  had  not  counsel  been 
provided  for  him.  unless  some  one  should  have  volunteered  in 
bis  defense  as  a  matter  of  charity,  which  it  is  claimed  ought 
not  to  be  expected  of  counsel;  that  under  these  circumstances, 
it  is  due  to  the  administration  of  justice,  and  required  by  the 
plainest  principles  of  humanity,  that  counsel  be  pro- 
vided *to  defend  the  accused,  and  paid  by  the  county,  [462*] 
as  a  part  of  its  just  expenses  in  the  administration  of 
the  criminal  laws. 

The  board  of  auditors  for  the  county  of  Wayne,  and  the 
boards  of  supervisors  of  the  other  counties,  are  authorized, 
and  it  is  made  their  duty,  to  examine,  settle  and  allow  all  ac- 
counts cluirgeahle  against  their  respective  counties.  E.  S.  ch. 
14,  sees.  3  and  29.  And  when  any  claim  of  any  person  against 
a  county  is  disallowed,  in  whole  or  in  part,  such  person  is 
authorized  to  appeal  from  the  decision  of  the  board  disallow- 
ing it,  to  the  circuit  court  for  the  same  county.  Id.  sees.  24 
and  32.  Appeals  from  these  boards  are  to  be  heard  and  de- 
termined in  a  summary  manner  by  the  courts  to  which  they 
are  taken.     Id.  sec.  26. 

Whether  it  is  proper  for  the  board  of  auditors,  under  any 
circumstances,  to  allow  a  claim  in  favor  of  an  individual, 
which  could  not  be  enforced  by  an  action  at  law  or  a  suit  in 
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equity,  because  they  shall  think  it  morally  right  and  just  that 
it  be  paid  by  the  county,  we  do  not  feel  called  upon  now  to 
decide.  It  is  very  certain,  however,  that  if  the  board  should 
allow  such  a  claim,  no  appeal  can  be  taken  in  behalf  of  the 
county  from  their  determination. 

Supposing  them  to  possess  the  large  discretion  claimed  for 
them  by  the  appellant  in  this  case,  does  it  follow  that  the  cir- 
cuit court,  in  reviewing  their  decision  on  appeal,  can  control 
the  exercise  of  such  a  discretion?  I  apprehend  not.  The 
court  acts  judicially  in  determining  the  appeal,  and  unless  ex* 
pressly  authorized  to  be  governed  by  its  own  sense  of  whatis 
right  and  just  in  the  premises,  it  acts  only  as  the  exponent  of 
established  principles  of  legal  or  equitable  right,  and  pro- 
nounces in  each  case,  according  to  the  circumstances  attend- 
ing it,  the  judgment  of  the  law,  and  not  its  own  sense  of  what 
the  law  ought  to  be. 

The  only  question  for  the  circuit  court  to  determine  in  this 
case  is,  whether  the  claim  disallowed  by  the  auditors  is  a  l^al 
charge  against  the  county;  and,  it  being  conceded  that  it  is 
not  strictly  so,  the  decision  of  the  board  of  auditors  appealed 
from  ought  to  be  affirmed,  and  judgment  rendered  in  favor  of 
the  county  against  the  appellant  for  costs. 

Certified  accordingly. 


[463*]  *Vandebhoof  vs.  Dean. 

D  brought  a  suit  in  attachment  in  the  county  court  against  V,  who  ap- 
peared and  moved  to  quash  the  attachment  for  an  alleged  defect  in  the 
affidavit  on  which  the  attachment  was  issued,  which  motion  was  de- 


NoTE.  — A  submission  of  the  subject  matter  of  a  suit  to  arbitration,  dis- 
continues the  suit,  Dunn  v.  Sutcliffe,  ante,  24;  it  amounts  to  a  common 
law  arbitration  if  it  contains  no  agreement  for  judgment  or  not  to  sue,  Mc- 
Gunn  V.  Hanlin,  29  Mich.  476;  Eisenmeyer  «.  Sauter,  77  111.  515. 

A  submission  which  is  not  made  a  rule  of  court,  may  be  revoked  at 

any  time  before  award,  Frink  v.  Ryan.  8  Scam.  882.  An  award  bars  all 
suits  springing  out  of  the  same  subject  matter,  Qerrish  «.  Ayres,  8  id.  245; 
Rogers  «.  Holden,  18  111.  293;  see  further  as  to  awards,  Tucker  «.  Page,  69 
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nied.  Issae  was  then  joined,  and  the  subject  matter  of  the  suit  was 
afterwards  submitted  by  the  parties  under  the  statute  (R.  S.,  ch.  129), 
to  arbitrators,  who  made  an  award  in  favor  of  D,  on  which  a  judgment 
was  rendered  by  the  court.  V  brought  error,  and  insisted  on  the  sup- 
posed defect  in  the  affidavit  as  a  ground  for  reversing  the  judgment. 
It  was  heldy 

1.  That  the  submission  of  the  subject  matter  of  the  attachment  suit  to  ar- 
bitrators was  a  discontinuance  of  the  suit. 

2.  That  as  the  court  had  power  under  the  statute  to  render  judgment  on 
the  award  of  the  arbitrators,  that  part  of  the  rec(»:d  anterior  to  the  sub- 
mission might  be  rejected  by  the  court.  ' 

8.  That  the  submission  was  a  waiver  of  all  errors  up  to  the  time  of  mak^ 
*  ing  it. 

Ebbob  to  Wayne  Circuit  Court. 

A  suit  in  attachment  was  brought  by  Dean  against  Van- 
derhoof,  in  Wayne  county  court,  in  December,  184:7,  and  on 
the  return  of  the  writ  of  attachment  a  motion  was  made  to 
quash  it  by  Vanderhoof,  for  an  alleged  defect  in  the  affidavit 
on  which  it  issued,  which  motion  was  denied.  Issue  was 
thereupon  joined  between  the  parties,  and  the  cause  continued 
from  time  to  time,  until  the  21st  April,  when  an  agreement 
was  entered  into  submitting  all  matters  involved  in  the  suit 
to  the  award  of  arbitrators  selected  by  the  parties,  and  a  sub- 
mission was  drawn  up  and  acknowledged  by  them  before  an 
officer  authorized  to  take  the  same.  On  the  2d  May  the  arbi- 
trators made  their  award,  which  was  on  the  same  day  filed  in 

id.  179 ;  Hadaway  9.  Kelly,  78  id.  286 ;  when  an  award  is  no  bar  to  subse- 
quent suit  on  same  subject  matter,  Pritchard  v.  Daley,  73  id.  523;  when  not 
binding  for  divers  reasons,  Ingraham  ©.  Whitmore,  75  id.  24;  Sherty  «. 
Graham,  72  id.  158 ;  see  as  to  arbitrations  of  suits,  R.  S.  1877,  p.  141,  et  seq. 
—  Submission  to  arbitrators  of  a  matter  pending  in  suit  works  a  discon- 
tinuance of  the  suit,  Muckey  v.  Pierce,  8  Wis.  307 ;  Graham  ex  rei.  a.  Cham- 
ber of  Commerce,  20  id.  63;  but  it  is  not  a  bar  to  another  suit,  Muckey  «. 
Pierce,  3  id.  807;  it  discontinues  suit  and  not  merely  the  appeal,  Bigelow 
9,  Goss,  5  id.  421 ;  Dolph  v.  Clemens,  4  id.  181 ;  Chamber  of  Commerce 
cannot  compel  arbitration,  Graham  «.  Chamber  of  Commerce,  20  id.  63; 
when  the  reference  of  a  suit  will  not  work  a  discontinuance,  Messenger  «. 
Broom,  1  Pin.  630,  Hills  c  Passage,  21  Wis.  294;  circuit  court  cannot  re- 
quire as  a  condition  of  justice  that  parties  surrender  right  of  appeal,  and 
go  before  arbitrators  instead,  Sobcy  v.  Thomas,  37  id.  568. 
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court,  awarding  to  Dean  the  sum  of  $89.53;  and  on  tlie  18th 
July,  on  motion  of  Dean's  Attorney,  a  judgment  was  rendered 
in  her  favor  on  the  award.  Yanderhoof  carried  the  case  bj 
certiorari  to  the  circuit  court,  which  affirmed  the  decision  of 
the  county  court,  and  to  reverse  these  judgments  the  present 
writ  of  error  was  brought  by  him. 

JSisAopi  for  the  plaintiff  in  error. 

JBarviej  for  the  defendant  in  error. 

Sy  the  Courty  Whipple,  0.  J.    The  error  assigned  in  the 

circuit  court  was  founded  on  the  decision  of  the  county 

[464*]  court,  during  the  *raotion  of  the  plaintiff  in  error  to 

(^uash  the  writ  of  attachment.     The  error  assigned  in 

this  court  presents  the  same  question. 

From  the  view  I  have  taken  of  the  case,  it  becomes  unneces* 
sary  to  determine  whether  the  decision  of  the  county  court 
and  the  affirmance  of  that  decision  by  the  circuit  court,  upon 
the  motion  to  quash  the  writ  of  attachment,  was  right  or 
wrong;  that  question,  in  my  opinion,  is  not  properly  before 
us  for  adjudication. 

Issue  having  been  joined,  the  parties  thought  proper  to  refer 
the  subject  matter  of  the  suit  to  arbitrators.  A  written  stip- 
ulation to  that  effect  was  entered  into  between  them,  and  was 
duly  acknowledged  before  a  proper  officer. 

What  was  the  legal  effect  of  this  act  of  the  parties?  It  was 
clearly  to  withdraw  the  suit  from  a  tribunal  constituted  by 
law,  and  refer  the  matter  in  controversy  to  the  determination 
of  a  domestic  tribunal  of  their  own  creation.  Our  statute  has 
authorized  parties  to  submit  any  controversy  which  might  be 
the  subject  of  an  action  at  law  or  suit  in  equity  (with  few  ex- 
ceptions), to  the  decision  of  arbitrators;  and  when  thus  sub- 
mitted under  the  regulations  provided  by  the  statute,  judg- 
ment may  be  summarily  entered  on  awards.  If  a  controversy 
exists  between  persons,  either  is  at  liberty  to  appeal  to  the 
tribunals  established  by  law  for  its  determination,  or,  both 
consenting,  its  adjustment  may  be  referred  to  judges  of  their 
own  selection. 
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In  the  case  before  tie  the  defendant  in  error,  Mrs.  Dean, 
resorted  to  tlie  countj  court  for  the  recovery  of  a  sum  of  mon« 
ey  which  she  claimed  was  honestly  due  her  from  the  plaintiff  in 
error,  who  controverted  this  claim.  The  issue  having  been 
made  up,  the  parties  thought  proper  to  avail  themselves  of 
the  provisions  of  our  statute,  and  agreed  to  submit  the  con- 
troveray  between  them  to  the  determination  of  three  arbitra- 
tors. By  this  act  the  forum  in  which  the  case  was  to  be  heard 
and  determined  was  changed ;  thenceforth,  by  the  implied  assent 
of  the  parties,  it  was  no  longer  pending  in  the  county  court. 
No  proceeding  on  the  part  of  the  court  was  asked  for  or  re- 
quired to  give  validity  to  the  act  of  the  parties.  The  agree- 
ment to  submit  a  cause  pending  in  court  to  arbitrators,  ope« 
rates  as  a  discontinuance  of  the  cause  in  court,  as  effectually 
as  if  a  rule  to  that  effect  had  been  entered  under  the  sanction 
of  the  court;  and  this' results  from  an  implied  understanding 
that,  having  made  choice  of  another  tribunal  provided 
by  law  in  which  to  litigate  *the  matters  in  controversy  [465*] 
between  them,  they  will  no  longer  prosecute  the  suit 
in  the  public  tribunal  in  which  it  may  be  pending.  And  this 
implication  seems  reasonable  and  just;  otherwise  two  or  more 
suits  may  be  pending  in  different  courts  at  the  same  time,  in- 
volving the  same  subject  matter;  this  the  law  will  not  toler- 
ate. 

In  the  case  of  Wells  v,  Zain,  15  Wend.  99,  Chancellor  "Wal- 
worth admits  that  '^  a  general  agreement  to  submit  to  arbitra- 
tion operates  as  a  discontinuance,  from  the  implied  understand- 
ing of  the  parties  that  the  suit  is  to  be  no  further  prosecuted." 
He  was  of  the  opinion,  however,  that  '^  a  valid  submission 
might  be  made,  leaving  the  suit  in  full  life,  provided  it  appears 
from  the  agreement  itself  that  such  was  the  intention  of  the 
parties."  No  case  is  cited,  and  none,  it  is  believed,  can  be 
found  in  support  of  this  proposition.  It  was  repudiated  by 
the  court  of  errors,  as  will  be  seen  by  reference  to  the  opinii»n 
of  other  members  of  the  court  in  the  same  cause.  Senator 
Tracy,  in  delivering  his  opinion,  uses  this  language:  "Here 
was  an  agreement  between  the  parties  to  arbitrate  the  subject 
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matter  of  the  suit."  "  It  is  not  doubted  that  a  parol  Bub- 
mission  in  ordinary  cases  is  valid,  nor  that  a  valid  submission 
discontinues  the  suit."  Again:  "  A  reference  under  the 
statute  is  strictly  a  proceeding  in  the  suit;  but  a  submis- 
fiion  to  arbitration  is  not  merely  an  agreement  to  discontinue, 
but  is,  eo  acto^  a  discontinuance  which  requires  no  subsequent 
interposition  of  the  court  to  give  it  effect."  The  language  of 
Senator  Maison  is  equally  clear:  "  These  parties,  then,  hav- 
ing a  right  to  submit  this  matter  to  arbitration,  and  having 
agreed  to  do  so,  the  suit  is  discontinued."  The  same  doctrine 
is  maintained  by  Senator  Edwards. 

The  case  of  Zarkinv,  liobhins,  2  Wend.  505,  is  also  in  point 
Mr.  Justice  Marcy,  in  that  case,  held  that  '^  the  submission  of  a 
cause  to  arbitration,  the  arbitrators  never  taking  or  consent- 
ing to  take  upon  themselves  the  burden  of  the  submission, 
operates  as  a  discontinuance  of  a  suit  pending  in  court."  See, 
also,  opinion  of  Parker,  Oh.  J.,  17  Mass.  603;  1  Wend.  314, 
616;  6  Cow.  399. 

Applying  the  principle  I  have  been  endeavoring  to  establish 
to  the  case  before  us,  I  think  enough  appears  on  the  record 
to  support  the  judgment  of  the  circuit  and  county  court.  The 
statute  in  relation  to  arbitrations  appears  to  have  been  liter- 
ally complied  with:  1,  there  was  a  written  submission; 
[466*]  2,  that  the  submission  was  duly  acknowledged  by  *the 
parties  before  competent  authority;  3,  an  award  in 
writing  was  made  by  the  arbitrators;  4,  judgment  was  entered 
for  the  amount  specified  in  the  award.  It  is  said  that  the 
county  court  and  the  parties  treated  the  agreement  to  subm  it 
as  a  proceeding  in  the  cause.  Such,  I  have  no  doubt  was  the 
fact;  but  this  circumstance  cannot  afiect  the  legality  of  the 
judgment,  provided  enough  appears  on  the  face  of  the  record 
to  support  it.  The  county  judge  undoubtedly  erred  in  treat- 
ing the  report  of  the  arbitrators  as  an  award  made  in  a  cause 
then  pending  in  court,  instead  of  an  award  made  under  the 
statute,  and  upon  which  he  was  authorized  to  render  a  judg- 
ment. But  this  court,  in  considering  the  case,  may  reject  so 
much  of  the  record  before  them  as  embodies  the  proceedings 
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of  that  tribunal  anterior  to  the  report  of  the  arbitrators.  The 
error  of  the  county  court  can  in  no  respect  aflTect  the  validity 
of  the  judgment  on  the  award. 

It  was  argued,  that,  as  by  the  agreement  of  the  parties  to 
refer  the  cause  to  arbitration,  the  award  to  be  made  was  to 
have  "  the  effect  of  a  verdict,  and  that  judgment  might  be  ren- 
dered on  said  award  as  upon  a  verdict,"  the  obvious  intention 
of  the  parties  was  to  retain  the  cause  in  court,  and  that  the 
plaintiff  in  error  is  therefore  permitted  to  assign  errors  upon 
any  part  of  the  record.  Admitting  that  the  views  of  Chan- 
cellor Walworth  are  right,  as  expressed  in  the  case  of  Wells  v. 
Xaifij  I  am  clearly  of  the  opinion  that  this  part  of  the  agree-, 
ment  would,  of  itself,  operate  as  a  waiver  of  all  errors  up  to 
the  date  of  the  submission.  It  would  seem  inconsistent  with 
good  faith  that  the  defendant  below  should  be  permitted  to 
allege  irregularities  in  the  proceedings  in  the  cause,  after  he 
had  consented  to  refer  the  cause  to  arbitration,  and  authorized 
the  court  to  render  judgment  in  case  the  award  should  be 
against  him.  I  think  such  an  act  would  operate  as  a  waiver 
of  all  errors,  and  that  the  defendant  is  estopped  from  alleging 
any  that  may  have  crept  into  the  proceedings  previous  to  the 
date  of  the  submission. 

It  was  also  intimated  that  the  agreement  to  arbitrate  was 
not  within  the  statute,  inasmuch  as  the  award  was  to  be  con- 
sidered in  the  light  of  a  verdict.  We  have  had  occasion  to 
determine,  at  the  present  term,  that  unless  a  submission  is 
within  the  statute,  the  summary  mode  of  enforcing  an  award 
by  a  judgment  would  be  unauthorized.  I  can  not,  however, 
regard  this  part  of  the  stipulation  as  impairing  the  authority 
of  the  county  court  to  enter  judgment  on  the  award, 
nndcr  our  statute,  *the  award  of  the  arbitrators  may  [467*j 
be  likened  to  a  verdict  of  a  jury.  In  the  one  case  we 
have  the  judgment  of  three  persons  selected  by  the  parties; 
in  the  other,  the  judgment  of  twelve  persons  selected  in  the 
manner  provided  by  law.  The  judgment  in  the  one  case  is 
called  an  award  —  in  the  other  a  verdict;  in  both  cases,  how- 
ever, the  county  court  have  the  authority,  unless  upon  good 
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cauBe  shown,  to  render  its  judgment.  The  intention  of  the 
parties  in  introducing  this  clause  in  the  agreement  is  perfectly 
obvious;  it  was,  in  the  language  of  the  stipulation, "  that  judg- 
ment might  be  rendered  on  said  award  in  said  clause  as  upon 
a  verdict."  This  was  unnecessary;  the  statute  gives  express 
authority  "  to  render  judgment  in  favor  of  the  party  to  whom 
any  sum  of  money  or  damages  shall  have  been  awarded,  that 
he  recover  the  same."  The  court  are,  therefore,  authorized  to 
reject  as  immaterial  this  part  of  the  agreement. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

Judgment  affirmed. 


People  vs.  Hart. 

The  penalty  given  by  R.  S.  ch.  41,  sec.  1,  fbr  selling  wine,  brandy,  nun  or 
other  spiritnons  Ifqnor,  without  a  license  as  tavern  keeper  or  comm<m 
victualler,  may  be  recovered  by  indictment. 

KoTB. — If  a  legislature  declares  that  a  penalty  shall  be  recoverable  by 
an  indictment,  instead  of  in  an  action  of  debt,  it  is  undoubtedly  as  compe- 
tent and  effectual  in  law  as  if  it  provides  that  a  promissory  note  shall  be 
sued  by  a  bench  warrant,  i.  e.,  it  is  competent  for  legislatures  to  use  leiral 
terms  in  such  a  manner  as  to  attach  to  them  new  meanings.  The  legisla- 
ture of  Missouri,  in  passing  a  similar  statute  against  the  sale  of  liquors, 
provided  that  the  penalty  should  be  recovered  by  "bill,  plaint  or  informa- 
tion." The  prosecuting  attorney  tried  a  bill  of  indictment  and  it  was  held 
not  applicable;  State  ».  Corwin,  4  Mo.  609.  The  supreme  court  of  that 
state  do  not  inform  us  whether  he  should  have  tried  a  bill  in  chancery,  i 
bill  of  attainder  or  a  bill  of  rights!  The  practice  in  proceeding  by  infor- 
mation not  having  been  provided  far  by  statute  in  Missouri,  and  proceed* 
ing  by  bill  of  indictment  having  failed  to  prove  adequate  to  the  recovery 
of  a  penalty,  there  seemed  no  recourse  but  to  file  a  "plaint"'  presun'nblv 
in  replevin !  Whether  the  penalty  or  the  liquor  was  to  be  replevied,  is  not 
made  clear.  As  a  rule,  it  would  be  said  that  where  a  statute  creatinjr  an 
offense  prescribes  a  penalty,  an  indictment  will  not  lie.  State  e.  Maxp,  6 
Humph.  17.  But  the  practice  of  recovering  penalties  by  indictment  exists 
in  Massaobusetts,  Taunton  t>.  Sproat,  2  '  ray, 428,  in  which  case  it  is  heW 
that  the  penalty,  if  recovered  by  indictment,  goes  to  the  commonwealth, 
whereas  if  recovered  in  debt  it  goes  to  the  city  or  town.  See  also  Tuttle  a 
Commonwealth,  2  Gray,  oC5. 
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Case  reserved  from  Macomb  County  Court. 

Hart  was  indicted  and  convicted  in  the  county  court  for 
selling  liquor  contrary  to  the  provisions  of  sec  1,  ch.  41,  R. 
S.  p.  184.  He  moved  an  arrest  of  judgment  on  the  ground 
the  penalty  given  by  the  adt  could  not  be  recovered  by  indict- 
ment, and  the  question  was  reserved  by  the  county  judge  for 
the  opinion  of  this  court. 

By  the  Ccnirt^  Miles,  J.  To  determine  the  question  re- 
served, it  is  only  necessary  to  loc»k  at  the  diflferent  provisions 
of  the  statutes  relating  to  the  subject. 

*The  first  section  of  chapter  41,  R.  S.  p.  184,  forbids  [468*] 
any  person  being  a  common  seller  of  spirituous  liquors 
"  on  pain  of  forfeiting  one  hundred  dollars."     The  thirty-first 
section  provides  for  the  recovery  of  all  penalties  and  forfeit- 
ures prescribed  in  the  chapter  in  an  action  of  debt. 

By  section  3,  R.  S.  p.  560,  jurisdiction  is  conferred  upon  jus- 
tices of  the  peace  of  all  actions  for  the  recovery  of  penalties 
or  forfeitures  when  the  amount  of  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars.  Section  10  of  the  same 
chapter  declares  that  in  all  cases  where  the  penalty  or  forfeit- 
ure shall  be  one  hundred  dollars  or  more,  it  may  be  recovered 
by  indictment  in  the  proper  court  of  the  county. 

The  county  court  has  jurisdiction  of  all  matters  at  law,  civil 
and  criminal,  except  in  probate  cases,  actions  of  ejectment,  and 
cases  civil  and  criminal  which  are  by  law  made  cognizable  be- 
fore justices  of  the  peace. 

Here,  although  a  justice  has  jurisdiction  in  an  action  brought 
to  recover  the  forfeitnre,  yet  he  cannot  have  jurisdiction  of  a 
proceeding  by  way  of  indictment  to  accomplish  the  same 
object. 

The  law  makes  no  provision  for  summoning  an  inquest  or 
grand  jury  in  a  justice's  court,  and  without  such  jury  an  in- 
dictment cannot  be  found.  Hence  such  proceeding  must  neces- 
sarily be  commenced  and  prosecuted  in  the  county  court,  where 
alone  a  grand  jnry  can  be  summoned. 

That  part  of  the  statute  conferring  power  upon  a  justice  of 
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the  peace  to  entertain  the  civil  suit,  contains  no  words  of  ex- 
clusion against  any  other  tribunal.  The  statute  confers  the 
same  power  upon  any  other  proper  court,  to  be  exercised  in  a 
different  form  of  proceeding.  The  county  court  is  the  proper 
court  to  proceed  in  the  mode  indicated  by  the  statute. 

We  think,  then,  it  should  be  certified  to  the  county  court  of 
Macomb  county  that  the  motion  in  arrest  of  judgment  should 
be  overruled.  Certified  accordingly. 


[469*]  *BiDWELL  et  al.  vs.  Whitaker  et  al. 

Ch.  122,  R.  8.,  of  proceedings  for  the  collection  of  demands  against  ships, 
boats  and  vessels  applies  to  contracts  made  and  injaries  receiTed 
within  the  state  only,  and  not  to  such  as  have  arisen  withont  the  state, 
and  gives  a  specific  lien  on  the  boat  or  vessel  for  all  such  demands 
mentioned  in  the  first  section  of  the  chapter. 

It  is  only  where  a  statute  is  ambiguous  in  its  terms,  that  courts  exercise 
the  power  of  so  controlling  its  language  as  to  give  effect  to  what  they 
may  suppose  to  have  been  the  intention  of  the  law  maker. 

Note.  —  Overruling  Moses  d.  Steamboat  Missouri,  appendix,  pot<, 507. 

—  Sec  Turner  v.  Lewis,  2  Mich.  360;  lien  did  not  extend  to  means  or 
money  loaned  or  supplies  furnished,  but  only  \o  work  done  and  materials 
furnished,  Lawson  v.  Higgins,  ante,  225  \  creditors  failing  to  file  demands 
within  three  months  after  publication,  lost  their  lien;  Watkins  «.  Atkin- 
son, 2  Mich.  (1  Gibbs)  151. 

—  The  act  under  which  this  decision  was  rendered,  after  being  acted 
upon  and  enforced  in  at  least  seven  cases  in  the  supreme  court,  without  its 
constitutionality  being  questioned,  was  held  unconstitutional  in  Parsons 
V.  Russell,  11  Mich.  118,  on  the  ground  that  in  providing  that  boats  and 
vessels,  unless  bonded  by  the  owner,  might  be  sold  prior  to  any  acUudica- 
tion  on  the  merits  of  the  claim  on  which  they  were  seized,  it  virtually  took 
away  the  owner's  property  without  due  process  of  law,  since  the  owner, 
from  absence  or  financral  inability,  though  owing  no  claim,  might  still  be 
unable  to  bond.  For  enactments  adopted  since  this  decision,  see  Laws  of 
1864,  p.  107 ;  Laws  of  1865,  p!  672.  Under  the  Illinois  and  Wisconsin  acts, 
defendant  has  his  day  in  court,  whether  he  bonds  or  not;  so  under  amended 
Michigan  acts.  For  a  review  of  Federal  decisions,  rules  and  legislation 
concerning  Admiralty  Jurisdiction  over  liens  created  by  state  laws^see 
note  to  3  Mich.  p.  1. 

—  The  jurisdiction  of  the  United  States  courts  in  admiralty  is  not  ex- 
clusive but  is  concurrent  with  that  of  the  state  courts  in  administering 
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Case  reserved  from  Wayne  County  Court. 
Van  Dyke  <&  Emnions,  for  plaintiffs. 
Sale  (&Zothroj>j  for  defendants. 

By  the  Courty  Whipple,  C.  J.  This  cause  comes  before 
the  court  upon  questions  reserved  by  the  county  judge  of  the 
county  of  Wayne. 

The  facts  upon  which  the  questions  of  law  arise  are  as  fol- 
lows: The  steamboat  Patchin  was  a  boat  owned  and  regis- 
tered in  Buffalo,  at  the  time  the  plaintiff  did  certain  work, 
and  furnished  materials  for  the  repairing  of  said  boat  at  the 
request  of  the  owner  or  master,  by  whom  the  debt  was  con- 
tracted, which  is  now  sought  to  be  recovered.  It  further  ap- 
pears that  the  plaintiffs  are  ship  carpenters,  residing  in  Buff- 
alo, where  the  work  was  done  and  the  materials  furnished. 
In  1848  the  claim  of  the  plaintiffs  was  exhibited  before  the 
county  judge,  who  issued  process,  by  virtue  of  which  the  boat 

the  remedies  given  by  the  state  laws;  extends  only  to  vessels  of  twenty  tons 
burden  and  upwards,  employed  in  navigation  between  ports  in  different 
states.  Horn  v.  Schooner  Trial,  21  Wis.  529;  Thorsen  «.  Schooner  J.  B. 
Martin,  26  id.  488;  state  act  giving  lien  applies  only  to  lake  vessels  navi. 
gating  from  port  to  port,  and  not  to  small  craft  employed  in  a  harbor, 
Scowboat  V.  Lynn,  Bur.  78;  Sultana  v.  Chapman,  5  Wis..i54.  Jurisdiction 
attaches  to  vessel  navigating  state  waters,  St.  Galena  v.  Beals,  5  id.  91 ;  ex- 
tends to  damages  for  nonperformance  of  contracts,  St.  Sultana  v.  Chapman, 
5  id.  454;  must  be  begun  within  three  months  after  cause  of  action  oc- 
cnrred,  Emerson  «.  St  Shawano,  10  id.  438;  no  lien  out  of  the  state  for 
transactions  occurring  out  of  the  state,  McRobeits  v,  Str.  H.  Clay,  17  id. 
101;  but  remedy  for  injuries  sustained  out  of  the  state  may  be  enforced  if 
there  has  been  no  transfer  before  seizure  of  property  in  the  state,  id. 

—  Under  the  Illinois  statute,  the  master  as  well  as  mariner  is  given  a 
Heo,4  Gilm.  485;  must  be  for  supplies  consumed  in  running  the  boat, 
Clark  V.  Smith,  14  111.  362;  or  for  work  done,  materials  furnished,  or  wages 
of  manners  employed  in  the  service  of  a  **boat  or  vessel,"  Kinsely  v.  Par- 
ker, 84  id.  482.  The  proceedings  have  no  resemblance  to  libels  in  admi- 
ralty, but  are  of  the  same  character  as  suits  by  attachment,  requiring  no- 
tice  of  pendency  of  suit,  and  not  interfering  with  prior  liens.  Tug-boat 
Dorr  V.  Waldron,  62  id.  221 ;  a  prior  mortgage,  duly  recorded,  has  prece- 
dence  of  a  lien  of  material  men  subsequently  acquired,  id.  See  also  Great 
West  No.  2  V.  Obendorf,  57  111.  168;  lien  is  acquired  by  the  statute,  and 
not  by  seizure  under  the  warrant,  id. 
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was  attached  at  Detroit.    A  bond  was  given  and  the  boat  re- 
leased.   Upon  this  bond  the  suit  is  brought. 

The  precise  question  submitted  for  our  deterihination  is, 
whether,  under  our* statute,  a  lien  attaches  when  a  cause  of 
action  accrues  for  any  of  the  causes  specified  in  the  first  sec- 
tion of  chapter  122,  entitled  "  Of  proceedings  for  the  collec- 
tion of  demands  against  ships,  boats  and  vessels." 

It  is  not  to  be  dierguised  that  the  solution  of  this  question 
is  involved  in  a  good  deal  of  difficulty,  growing  out  of  the 
conflicting  provisions  of  the  chapter  above  referred  to. 
[470*]  In  behalf  of  the  plaintiffs,,  it  is  conten*ded  that  the 
statute  does  not  give  a  specific  liefij  but  simply  pro- 
vides a  new  remedy  for  the  recovery  of  demands  accruing 
nnder  the  provisions  of  the  first  section.  On  the  contrary, 
it  is  insisted  by  the  defendants,  that,  by  section  1,  a  li^i  at- 
taches and  is  coeval  with  the  cause  of  action,  and  that  the 
other  sections  provide  a  remedy  by  which  that  lien  is  to  be  en- 
forced. 

A  brief  history  of  the  legislation  and  judicial  decisions  on 
the  subject  may  be  useful  in  guiding  us  to  a  correct  conclu- 
sion as  to  the  intention  of  the  legislature  in  substituting  chap- 
ter 122  in  lieu  of  the  preexisting  law.  At  the  time  the  pres- 
ent law  took  effect,  the  act  of  1839  was  in  force. 

By  the  first  section  of  that  act,  it  was  provided  "  that  every 
boat  or  vessel  used  in  navigating  the  waters  of  this  state  shall 
be  Uahle^  etc."  To  enforce  this  liability  the  third  and  fourth 
sections  provide  for  the  filing  of  a  complaint,  and  the  issuing 
of  an  attachment  for  the  seizure  of  the  boat  or  vessel.  No 
provision  was  made  by  which  other  claimants  under  the  act 
could  make  themselves  parties  to  the  proceedings,  but  each 
claimant  was  left  to  pursue  his  remedy,  without  reference  to 
the  proceedings  that  may  have  been  instituted  by  other  claim- 
ants. The  result  was,  that  claims  arising  under  the  act  were 
satisfied  in  the  order  in  which  the  attachments  were  served. 

The  first  section  of  chapter  122  provides  that  "  every  ship, 
boat  or  vessel  used  in  navigating  the  waters  of  this  state,  «Aa^ 
heauhjeot  to  lien  thereon^'*  etc.: 
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1.  For  all  debts  contracted  by  the  master,  owner,  agent  or 
consignee  thereof,  on  account  of  supplies  furnished,  etc.,  etc.; 

2.  For  all  sums  due  for  wharfage  or  anchorage  of  such  ship, 
boat  or  vessel  within  this  state; 

3.  For  all  damages  arising  from  the  nonperformance  of  any 
contract  of  affreightment,  etc. ; 

4.  For  all  damages  arising  from  injuries  done  to  person  or 
property,  etc.,  when  the  same  shall  have  occurred  through  the 
negligence,  etc. 

Section  2  directs  that  "  any  person  having  such  claim,  etc., 
may  make  application  to  any  oflBcer  authorized  to  perform  the 
duties  of  a  justice  of  the  supreme  court  at  chambers,  etc.,  for 
a  warrant  to  enforce  the  lien^'*  etc. 

Section  3  directs  the  manner  in  which  the  application  shall 
be  made. 

*Section  4  authorizes  the  issuing  ot  a  warrant,  and  [471*] 
the   seizure  of  the  vessel,  etc.,  "^<?  answer  all  such 
leins  a^  shall  he  estahlis/icd  against  it  according  to  law.^^ 

Sections  5  and  6  direct  the  mode  of  proceeding  by  the  offi- 
cer charged  with  the  execution  of  the  warrant. 

Sections  8  and  9  provide  for  the  publication  of  a  notice  for 
twelve  successive  weeks,  which  notice,  among  other  things, 
shall  "  require  all  persons  who  claim  to  huve  any  denumd 
against  stich  ship,  boat  or  vessel,  etc.,  under  the  provisions  of 
this  chapter,  to  deliver  an  account  of  their  respective  claims 
to  such  officer,  within  three  months  from  the  first  publication 
of  the  notice,  or  that  the  remedy  agamst  such  boat  or  vessel 
will  he  forfeited,'*^ 

Section  10  provides,  that  "  any  person  having  any  lien  un- 
der the  provisions  of  this  chapter,  upon  the  property  so  seized^ 
may  deliver  to  the  said  officer  an  account  in  writing  of  his 
demand,  accompanied  by  such  affidavit  as  is  hereinbefore  pre- 
scribed in  relation  to  the  first  application  for  a  warrant;  and 
he  shall  thereupon  he  deemed  an  attaching  creditor,  and  be 
entitled  to  the  same  benefits,  and  subject  to  the  same  respon- 
sibilities, as  the  claimant  at  whose  instance   such  warrant 

originally  issued." 
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Section  11  declares,  that  ^^  all  liens  under  this  chapter  upon 
the  property  so  seized,  an  account  oiE  which  shall  not  be  pre- 
sented to  the  said  officer  within  the  time  limited  in  the  notice, 
shall  cease." 

Sections  12,  13  and  14  provide  the  mode  by  which  the  pro- 
ceedings against  the  ship,  boat  or  vessel  may  be  discharged 

Section  12  authorizes  the  application  to  be  made  for  such 
discharge  at  any  time  before  an  order  of  such  sale  shall  have 
been  made. 

Section  13  directs  a  bond  to  be  given,  with  security,  "  to  the 
creditors  or  claimants  prosecuting  such  warrant,  in  a  penalty 
doable  the  amount  of  debts  or  claims  sworn  to,'^  etc.,  "condi- 
tioned that  the  obligors  therein  will  pay  the  amount  of  all 
sttch  claims  and  demands  as  shall  have  been  exhibitod^  which 
shall  he  established  to  have  been  subsisting  liens  upon  such 
shipj  etc.,  purstuznt  to  the  provisions  of  this  chapter^  at  the 
tims  of  exhibiting  the  same  respectively.^^ 

Section  16  authorizes  a  suit  upon  the  bond  so  given ;  and 
the  "  attaching  creditors  respectively  shall  state  in  their  de- 
claration, their  respective  demands,  averring  that  the 
[472*]  claim  therefor  was  a  subsisting  lien  *on  such  sMp^ 
etc.y  at  the  tims  of  the  exhibition  thereof  as  hereinbe- 
fore provided,"  etc. 

After  providing  for  the  sale  of  the  ship,  boat  or  vessel,  the 
23d  section  directs  that  distribution  of  the  proceeds  shall  be 
made  "  arnong  the  creditors  who  shall  have  exhibited  their 
claims  as  herein  provided,^^ 

Sec.  36  provides,  that  "  no  proceedings  under  this  chapter, 
to  enforce  the  Uens  authorized  by  its  provisions^  shall  be  had 
against  any  vessel  which  shall  have  been  seized  by  virtue  of 
process  issuing  from  any  court  of  the  United  States  having 
admiralty  jurisdiction,"  etc.,  "  but  nothing  in  this  section  con- 
tained shall  be  construed  to  impair  the  validity  of  any  liens 
created  by  this  chapter,  the  payment  of  which  shall  be  decreed 
in  any  court  in  the  United  States." 

These  quotations  present,  very  clearly,  the  difficulties  in  the 
way  of  reconciling  the  various  sections  of  the  statute  under 
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coDBideration.  The  conflict  is  so  palpable,  as  to  render  it  quite 
impossible  to  l^iartnonize  its  provisions,  and  make  each  section 
consistent  with  every  other  section  with  which  it  stands  con- 
nected. 

With  respect  to  the  first  section,  it  is  identical  with  the  cor- 
responding section  of  the  act  of  1839.  The  praseology  is 
slightly  changed,  but  the  legal  sense  is  the  same.  By  the  first 
section  of  the  act  of  1839,  every  boat  or  vessel  navigating  the 
waters  of  this  state  is  declared  to  be  liable^  etc.  By  the  first 
section  of  ch.  122,  such  boat  or  vessel  is  subject  to  a  lien^  etc^ 

In  its  largest  sense,  the  word  lien  embraces  every  case  in 
which  property  is  charged  with  the  payment  of  any  debt  or 
duty;  to  be  charged  with  the  payment  of  any  debt  or  duty  is 
equivalent  to  being  liable  for  the  payment  of  any  debt  or  duty. 
Either  form  of  expression  imports  a  right  in  rem.  And  it  is 
important  to  observe,  that  the  instances  in  which  boats  or  ves- 
sels may  be  seized  are  the  same  under  both  statutes.  ]^o  dis- 
tinction whatever  is  made  between  foreign  and  domestic  cred- 
itors; nor  does  the  first  section  of  the  present  law,  any  more 
than  that  of  1839,  confine  this  right  to  proceed  in  rem^  to 
debts  created  or  liabilities  incurred  within  this  state,  except 
in  the  single  instance  where  the  claim  is  for  wharfage  or  an- 
chorage. The  two  statutes  are  also  substantially  alike  in  re- 
spect to  the  mode  of  proceeding  to  enforce  the  claims  specified 
in  section  one. 

By  the  act  of  1839,  an  attachment  issued  upon  the 
filing  of  a  cora*plaint,  verified  by  affidavit.  By  the  [473*] 
existing  law,  a  warrant  issues;  both  processes,  howev- 
er, perform  the  same  office.  It  is  true  that  the  warrant 
in  the  second  section  is  "to  enforce  the  lien  of  such  claim 
or  demand,  and  to  collect  the  amount  thereof."  This  lan- 
guage would  seem  to  imply  that  a  specific  lien  was  intended 
to  be  created  bv  the  first  section  of  this  act,  and  that  as  a 
means  of  enforcing  such  lien,  a  warrant  issues  to  seize  the  ship, 
boat  or  vessel.  The  same  inference  is  deducible  from  the 
fourth  section,  by  which  the  officer  charged  with  the  execu- 
tion of  a  warrant  is  directed  to  "  attach,  seize  and  safely  keep 
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Biich  ship,  etc.,  to  answer  all  such  liens  as  shall  he  established 
against  itj  according  to  law.'*^  , 

The  remaining  provisions  of  the  statute  of  1846,  relative  to 
the  mode  of  executing  the  warrant;  the  notice  to  be  given  on 
the  return  of  the  same :  the  proceedings  to  be  had  by  persons 
having  claims  against  the  ship,  boat  or  vessel  under  the  first 
section  of  the  act;  the  manner  of  procuring  the  discharge  of 
such  ship,  boat  or  vessel;  the  bond  to  be  given  upon  such  dis- 
charge; the  remedy  and  mode  of  proceedings  upon  such  bond 
for  breach  of  any  of  its  conditions;  the  order  of  sale  and  mode 
of  conducting  the  same;  and  the  final  distribution  of  the 
proceeds,  are  a  literal  copy  from  the  New  York  statute  in  re- 
lation to  '^  proceedings  for  the  collection  of  demands  against 
ships  and  vessels."     2  R.  S.  N.  Y.,  tit.  8,  p.  404. 

That  the  whole  of  the  New  York  statute  was  not  intended 
to  bo  adopted  by  our  lescislature,  appears  very  clearly  from 
the  provisions  of  the  first  and  second  sections  of  that  statute, 
which  are  as  follows: 

"  Sec.  1.  Wlienever  a  debt,  amounting  to  fifty  dollars  or 
upwards,  shall  be  contracted  by  the  master,  owner,  agent  or 
consignee  of  any  ship  or  vessel,  within  this  state^  for  either  of 
the  following  purposes: 

"  1.  On  account  of  any  work  done,  or  material  or  articles  fur- 
nished, in  this  statCj  for  or  towards  the  building,  repairing, 
fitting,  furnishing  or  equipping  such  ship  or  vessel; 

"  2.  For  such  provisions  and  stores  furnished  within  this 
state,  as  may  be  fit  and  proper  for  the  use  of  such  vessel  at  the 
time  the  same  was  furnished ; 

"  3.  On  account  of  the  wharfage  and  the  expenses  of  keep- 
ing such  vessel  in  port,  including  the  expenses  incurred  in 

employing  persons  to  watch  her; 
[474*]       *"  Such  debt  shall  he  a  lien  upon  such  ship  or  ves- 
sel, her  tackle,  apparel  and  furniture,  and  shall  be  pre- 
ferred to  all  other  liens  thereon,  except  mariners'  wages." 

"  Sec.  2.  When   the  ship  or  vessel  shall  depart  from  the 
]>ort  at  which  she  was  when  such  debt  was  contracted,  to  some 
other  port  within  this  state,  every  such  debt  shall  cease  to  be 
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a  lien  at  the  expiration  of  twelve  days  after  the  day  of  such 
departure;  and  in  all  cases  such  lien  shall  cease  immediately 
after  the  vessel  shall  have  left  this  state." 

The  difference  between  these  provisions  and  those  em- 
braced in  the  first  section  of  chapter  122  of  our  statute  are  stri- 
king and  very  material.  That  a  debt  contracted  for  the  pur- 
poses specified  in  the  first  section  of  the  New  York  statute 
was  intended  to  be  a  epecific  lien,  is  quite  obvious  from  the 
language  of  that  section.  It  is  declared,  in  express  terms, 
that  ^'  auch  debt  shall  be  a  lieii  upon  such  ship  or  vessel,  and 
shall  be  preferred  to  all  other  liens  thereon,  except  mariners' 
wages." 

The  second  section  is  equally  explicit,  by  declaring  the  cir- 
cumstances under  which  the  lien  created  by  the  first  section 
shall  cease.  We  have  already  said  that  the  first  section  of  our 
statute  is  the  same^  in  legal  effect,  with  the  corresponding  sec- 
tion in  the  act  of  1839,  and  makes  ships,  boats  and  vessels 
navigating  the  waters  of  this  state  "  subject  to  a  lien  "  for  the 
debts  specified  in  that  section. 

The  language  of  the  first  section  of  our  act,  unlike  that  in 
the  first  section  of  the  New  York  statute,  does  not  necessarily 
import  a  lien.  It  is  not  said  that  "  such  debt  shall  be  a  lien ;" 
but  declares  that,  for  certain  debts,  every  ship,  etc.,  "  shall  be 
subject  to  a  lien,"  By  the  New  York  law,  the  lien  is  created 
when  the  debt  is  contracted ;  by  our  law,  such  a  consequence  does 
not,  of  course,  follow,  unless  it  appears  from  an  inspection  of 
the  whole  act  that  such  was  the  intention  of  the  legislature. 

But  the  great  distinction  between  the  New  York  and  Michi- 
gan statutes  consists  in  this:  that  by  the  first  section  of  the 
New  York  statute  the  debt,  in  order  to  be  a  charge  upon  a 
ship  or  vessel,  must  have  been  contracted  within  the  state; 
while  the  first  section  of  our  statute  imposes,  in  express  terms ^ 
no  such  restriction.  If  such  a  restriction  was  intended,  it 
must  be  inferred  by  construing  the  first  section  with  other 
parts  of  the  statute. 

The  reason  for  confining  the  lien  to  domestic  debts, 

and  declaring  that  *such  lien  shall  cease  when  the  ship  [475'*'] 
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or  vessel  leave  the  state,  has  its  foundation  in  a  wise  pol- 
icy.    The  legislature  of  New  York  were  aware  that  to  con- 
tinue a  lieu  after  the  ship  or  vessel  has  left  their  state  and  en- 
tered another  sovereignty  would  be  productive  of  great  mis- 
chief.    No  person  exercising  ordinary  prudence  would  ven- 
ture to  contract  for  the  purchase  of  a  ship  or  vessel  built  in 
the  state  of  New  York,  or  owned  by  its  citizens,  if  such  ship 
or  vessel,  when  she  crossed  the  line  which  divided  the  juris- 
diction of  that  state  from  another,  continued  to  be  burdened 
with  liens  created  by  the  laws  of  the  state  where  such  ship 
was  built  or  by  whose  citizens  she  may  be  owned.     A  citizen 
of  Michigan,  in  making  such  a  contract,  has  in  view  the  laws 
of  the  state  where  the  contract  is  made.     It  would  be  unreas- 
onable that  he  should  be  required  to  ascertain  whether,  by  the 
laws  of  another  sovereignty,  the  ship  or  vessel  is  incumbered 
with  liens  created  by  the  laws  of  such  sovereignty.     He  has 
a  right  to  presume  that  the  state  of  New  York  would  not  give 
to  her  local  laws,  intended  for  the  benefit  and  protection  of 
her  own  citizens,  an  operation  beyond  the  limits  of  her  own 
territory.   That  state  fulfilled  its  whole  duty  to  its  citizens  when 
it  gives  a  lien  on  ships  and  vessels  within  the  state  for  a  debt 
contracted  within  tJie  state.    If  the  {creditor  allows  the  ship  to 
leave  the  state,  it  is  but  just  to  citizens  of  other  states  that 
the  rights  conferred  by  the  law  of  the  place  where  the  debt 
was  created  should  cease. 

I  have  already  said  that  the  first  section  of  the  existing  stat- 
ute was  borrowed  from  the  corresponding  section  in  the  act  of 
1839.  That  section  has  received  a  judicial  construction  from 
this  court.  We  held  in  1842  that  no  lien  was  created  under 
its  provisions,  until  the  ship,  boat  or  vessel  was  actually  seized 
by  an  attachment.  The  views  expressed  in  1842  were  reaf- 
tiraed  in  1849,  after  the  most  mature  deliberation.  Hobiiuon 
V,  Steamboat  Red  Jacket^  ante^  171. 

The  question  then  decided  is  not  now  open  to  discussion  or 

review,  especially  as  the  opinions  we  then  expressed  have  been 

concurred  in  by  the  highest  courts  in  several  of  the  states 

where  the  same  statute  exists.  The  important  question  decided 
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in  1842  and  1849  was,  that  the  act  of  1839  was  intended  to 
afford  a  new  and  more  eflScient  remedy  for  the  collection  of  a 
certain  class  of  debts  than  was  given  at  the  common  law.  We 
repudiated  the  idea  that  the  benefits  secured  by  that  act  were 
intended  exclusively  for  our  own  citizens,  but  held  that 
the  stat*ute  was  purely  i-emedial,  and  that  citizens  of  [476*] 
other  states  might  avail  themselves  of  its  provisions 
and  enforce  their  claims  whether  those  claims  originated  in 
Michigan  or  in  a  sister  state. 

The  counsel,  in  arguing  the  case  before  us,  do  not  pretend 
to  controvert  or  impugn  the  correctness  of  the  views  we  ex- 
pressed in  1842  and  1849,  but  contend,  very  earnestly,  that 
while  those  views  may  be  sound  when  applied  to  the  act  of 
1839,  they  are  inapplicable  to  a  law  essentially  different,  and 
which  was  substituted  for  that  of  1839.  It  was  urged  that 
while  the  act  conferred  no  exclusive  benefits  upon  our  own  cit- 
izens, that  the  law  now  in  force  was  intended  to  secure  to  them 
rights  to  the  exclusion  of  citizens  of  other  states. 

That  it  is  competent  for  a  legislature  to  confer  upon  its  own 
citizens  peculiar  rights  is  not  denied.  In  doing  so,  however, 
they  are  supposed  to  bo  controlled  by  reasons  so  overwhelm- 
ing, or  views  of  policy  so  just,  as  to  commend  its  action  to  the 
approval  of  the  wise  and  the  enlightened. 

Is  it  consistent  with  justice,  that  rights  secured  to  our  citi- 
zens by  the  act  of  1846  should  be  denied  to  the  citizens  of  a 
sister  state?  Is  there  any  more  sacredness  attached  to  a  claim 
which  a  citizen  of  Michigan  may  have  for  having  supplied  a 
boat  with  a  barrel  of  flour  than  to  the  claim  of  a  citizen  of 
Buffalo  who  has  supplied  the  same  boat  with  a  quarter  of  beef? 
The  moral  obligation  to  pay  the  claim  is  just  as  binding  upon 
the  owners  of  the  boat  in  the  one^  case  as  in  the  other.  The 
nature  of  this  obligation  remains  the  same  whether  it  was  in- 
curred at  Buffalo  or  Detroit.  Why,  then,  should  not  their  le- 
^1  rights  and  remedies  be  the  same  in  any  forum  where  that 
obligation  is  sought  to  be  enforced  ? 

The  question  admits  of  but  one  answer.  A  liberal  and  just 
policy  would  seem  to  require  that  the  remedies  provided  for 
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our  citizens,  for  the  vindication  of  their  rights  or  the  redress 
of  their  wrongs,  should  not  be  denied  to  the  citizens  of  a  sister 
state  who  may  appeal  to  onr  jadicial  tribunals  for  justice.  But 
would  the  construQtion  contended  for  by  the  defendants  confer 
a  benefit  upon  our  citizens?  It  is  contended  that  the  person 
who  furnishes  supplies,  the  mechanic  who  performs  labor,  the 
material  man  who  provides  materials,  for  any  ship,  boat  or  ves- 
sel, would  have  a  lien  upon  such  ship,  boat  or  vessel.  The 
same  section,  however,  contemplates  a  lien  in  favor  of 
[477*]  those  who  may  be  entitled  to  dam^ages  for  the  non- 
performance of  any  contract  of  affreightment  or  of  any 
contract  torching  the  transportation  of  persons  or  property, 
and  for  all  damages  arising  from  injuries  done  to  persons  or 
property  by  any  ship,  boat  or  vessel,  where  the  same  shall 
have  occurred  through  the  negligence  or  misconduct  of  the 
master  or  hands  employed  thereon. 

Contracts  of  affreightment,  and  for  the  transportation  of 
persons  and  property,  are  in  nine  cases  out  of  ten  made  with- 
out the  state;  and  as  we  cannot  give  to  our  statute  an  extra- 
territorial operation,  it  would  follow  that  the  large  and  im- 
portant class  of  cases  specified  in  the  third  subdivision  of  sec- 
tion one  would  be  excluded  from  the  benefits  of  the  statute. 

The  same  remarks  will  apply  to  cases  arising  under  the 
fourth  subdivision.  If,  through  negligence,  the  goods  of  a 
merchant,  which  may  include  his  entire  fortune,  are  lost,  ten 
rods  beyond  the  line  which  separates  our  jurisdiction  from 
that  of  Ohio,  he  can  have  no  claim  to  the  benefits  of  the  stat- 
ute. So  if,  through  light  negligence,  one  of  our  citizens  loses 
a  limb,  by  the  explosion  of  a  boiler,  he  can  claim  no  rights  un- 
der the  statute,  if  the  injury  occurred  within  the  jurisdiction 
of  another  state. 

These  are  facts  which  the  legislature  must  be  presumed  to 
have  known;  and  however  they  may  have  been  disposed  to 
draw  a  line  of  distinction  between  our  own  citizens  and  the 
citizens  of  other  states,  we  are  not  justified,  exce])t  the  con- 
trary manifestly  appears,  in  supposing  that  rights  were  in- 
tended to  be  conferred  upon  one  portion  of  our  citizens  which 
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are  denied  to  others.  This  distinction  the  legislature  have 
not  made  in  the  first  section  of  the  act  in  question.  Bj  that 
section,  a  remedy  is  given  for  the  enforcement  of  rights,  and 
the  redress  of  injuries,  of  which  every  citizen  of  our  own  state, 
and  those  of  other  states,  may  claim  the  benefit. 

But  there  is  another,  and  it  seems  to  me  almost  conclusive 
view  to  be  taken  of  the  question  I  am  now  discussing.  The 
second  subdivision  of  section  one  is  in  these  words:  "  For  all 
sums  due  for  wharfage  or  anchorage  of  such  ship,  boat  or  ves- 
sel within  this  state.^^ 

It  may  be  asked  with  emphasis,  whether  the  restrictive 
words,  "  within  this  state,"  would  not  have  been  found  in  the 
other  subdivisions  of  the  same  section,  if  the  legisla- 
ture intended  to  confine  the  remedy  to  ^contracts  made  [478*] 
or  injuries  received  within  the  state.  The  fact  that 
these  words  are  to  be  found  in  the  second  subdivision,  indi- 
cates that  they  were  intentionally  omitted  in  the  first,  third 
and  fourth  subdivisions  of  the  same  section.  And  this  infer- 
ence would  be  irresistible,  if  the  language  of  that  section  was 
not  controlled  by  other  provisions  of  the  act,  to  which  I  have 
adverted,  and  which  I  now  propose  briefly  to  examine. 

The  second  section  authorizes  the  issuing  of  a  warrant  "  to 
enforce  the  liens,"  etc.  This  would  imply  that  the  seizure  of 
the  vessel,  by  virtue  of  the  warrant,  did  not  create  the  lien^ 
but  that  the  object  of  the  seizure  is  to  give  effect  to  an  existing 
lien.  The  tenth  section  is  equally  explicit.  Any  person  h/iv- 
ing  a  lien  upon  the  property  seized  is  to  deliver  to  the  officer 
an  account  in  writing  of  his  demand,  duly  verified;  it  is  not 
the  delivery  of  the  demand,  thus  verified,  which  gives  the 
lien;  for  by  the  words  of  the  act,  no  person  is  authorized  to 
file  his  demand,  unless  he  has  a  subsisting  lien,. 

The  same  inference  is  to  be  drawn  from  section  11,  which 
declares  that  all  liens  shall  cease,  an  account  of  which  shall 
not  be  delivered  to  the  proper  officer  within  a  specified  time. 
The  condition  of  the  bond  given  under  section  13  is  suscep- 
tible of  but  one  construction.  The  obligors  therein  bind  them- 
selves to  pay  all  such  demands  as  shall  have  been  exhibited, 

5S9 


479  OASES  IN  THE  SUPEEME  COUET. 


Bidwell  YB.  Whitaker. 


and  which  shall  be  established  to  have  been  subsisting  liens 
upon  such  ship,  boat  or  vessel,  ^^at  tlie  time  of  exhibiting  the 
same  respectively.^^  This  language  is  unambiguous,  and  clear- 
ly imports  that  a  lien  actually  subsisted  at  the  time  of  exhib- 
iting the  claims  specified  in  the  first  section.  Section  36 
shows,  very  conclusively,  that  the  object  of  the  proceedings  is 
not  to  create,  but  to  enforce  Mens.  • 

If  any  doubt  existed  as  to  what  the  legislature  intended, 
judging  of  that  intention  by  what  appears  on  the  face  of  the 
act  itself,  that  doubt  must  vanish  when  we  come  to  consider, 
that  in  an  action  upon  the  bond  giveti  under  section  13,  the 
attaching  creditor  must  aver  that  his  claim  was  a  subsisting 
lien  on  the  ship,  boat  or  vessel,  at  the  time  the  same  was  ex- 
hibited, as  provided  by  section  ten.  If  the  averment  is  made 
necessary  by  the  statute,  it  must  be  proved  on  the  trial;  this 
the  claimant  could  not  do,  if,  as  contended  by  the  plaintiffs, 
the  boat  was  not  subject  to  a  lien  when  the  claim  was  exhibit- 
ed. We  cannot  attribute  to  the  legislature  the  folly  of  re- 
quiring the  plaintiff  to  aver,  and  prove  a  fact,  when  by  the 

terms  of  the  statute  no  such  fact  existed. 
[479*]  *Whatever,  therefore,  may  be  our  views  respecting 
the  interpretation  to  be  given  to  the  first  section,  sepa- 
rately considered,  or  whatever  opinions  we  may  entertain  re- 
specting the  impolicy  of  confining  the  remedy  given  by  the 
statute  to  contracts  or  injuries  arising  within  this  state,  we 
are  constrained  to  say  that,  construing  the  first  section  in  con- 
nection with  the  other  sections  of  the  same  act,  a  specific  lien 
is  given  by  that  section,  and  that  the  other  sections  provide  a 
remedy  by  which  it  is  to  be  enforced.  I  have  struggled  to 
arrive  at  a  different  conclusion,  believing,  as  I  do,  that  a  policy 
more  liberal  and  enlightened  towards  citizens  of  other  states 
ought  to  prevail,  and  knowing  full  well  that  this  conclusion 
will  exclude  from  the  benefits  of  the  statute  a  large  class  of 
our  own  citizens,  from  rights  secured  to  others. 

But  the  inferences  to  be  drawn  from  a  literal  interpretation 
of  the  first  section  must  be  controlled  by  the  clear  and  ex- 
press language  to  be  found  in  other  sections  of  the  same  stat- 
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ute,  although  the  policy  of  the  act  may  to  some  extent  be  de- 
feated. It  is  only  when  a  staute  is  ambiguous  in  its  terms, 
that  courts  exercise  the  power  of  so  controlling  its  language, 
as  to  give  effect  to  what  they  may  suppose  to  have  been  the 
intention  of  the  law  maker.  In  the  statute  now  before  ns, 
the  language  admits  of  but  one  construction.  No  doubt  can 
arise  as  to  its  meaning.  It  must  therefore  be  its  own  inter- 
preter. We  are  not  permitted  to  look  out  of,  or  beyond  it, 
to  ascertain  whether  the  legislature  may  not  have  intended 
what,  upon  the  face  of  the  statute,  they  have  failed  to  express. 
Certified  accordingly. 


*Freeman  vs.  Fkeeman.  [480*] 

Where,  in  chancery,  the  order  for  the  appearance  of  a  non-resident  defend- 
ant in  a  divorce  case,  was  not  in  compliance  with  sec.  12,  ch.  2,  tit  7, 
part  2,  R.  S.  1838,  but  was  the  same  as  in  other  cases  of  non-residcut 
defendants,  the  decree  of  the  chancellor  granting  a  divorce  was  re- 
versed for  want  of  Jurisdiction. 

Appeal  from  the  Court  of  Chancery,  third  circuit. 

A  petition  for  a  divorce  was  filed  against  a  non-resident  de- 
fendant, under  R.  S.  1838,  and  the  following  order  was  made 
for  the  appearance  of  the  defendant,  viz. : 

"  Melancthon  Freeman^  petitioner^  v.  Rehecca  Freeman^  re- 
spondent. —  It  satisfactorily  appearing  to  this  court  that  the 

Note.  —  Courts  have  no  Jurisdiction  where  both  parties  are  non-resi- 
dents, People  V.  Dowell,  25  Mich.  247 ;  where  husband  and  wife  reside  in 
different  states,  each  may  proceed  in  his  or  her  own  state,  and  both  may 
proceed  simultaneously,  Wright  v.  Wright,  24  id.  180.  The  statute  in  Mich- 
igan having  required  that  the  notice  published  in  divorce  cases  should 
state  the  nature  of  the  petition,  the  question  involved  is  simply  one  of  obe- 
dience to  the  statute,  which  of  course  must  be  complete  to  give  the  court 
Jurisdiction. 

—  In  Illinois,  no  persons  are  protected  under  divorce  granted,  upon  pub- 
lication and  constructive  notice  only,  until  the  expiration  of  three  years 
after  divorce  granted;  meanwhile  it  is  liable  to  be  opened  and  vacated  on 
motion  of  defendant,  Lawrence  «.  Lawrence,  78  111.  677. 
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and  whicb  Bhall  be  established  to  bare  been  sidisitt'mg  lUm 
upon  each  ship,  boat  or  vessel,  "of  tJte  time  ofexMHting  & 
same  respectively."    This  language  is  uDatnbiguous,  and  cle< 
ly  imports  that  a  Hen  actually  subsisted  at  the  time  oC  exhi     ' 
iting  the  claims  specified  in  the  first  section.     Section 
allows,  very  conclusively,  that  the  object  of  the  proceeding 
not  to  create,  but  to  enforce  liens.  ■ 

If  any  doubt  existed  as  to  what  the  legislature  inta 
judging  of  that  intention  by  what  appears  on  the  face  ( 
act  itself,  tliat  doubt  mast  vanish  when  we  come  to  con 
that  in  an  action  upon  the  bond  given  under  section  1 
attaching  creditor  must  aver  that  his  claim  was  a  stih 
lien  on  the  ship,  boat  or  vessel,  at  the  tiiae  the  same 
hibited,  as  provided  by  section  ten.     If  the  averment 
necessary  by  the  statute,  it  must  be  proved  on  the  tri 
the  claimant  could  not  do,  if,  as  contended  by  the  ] 
the  boat  was  not  subject  to  a  lien  when  the  claim  wa~ 
ed,    "We  cannot  attribute  to  the  legislature  the  fo. 
qniring  the  plaintiff  to  aver,  and  prove  a  fact,  wh- 

terms  of  the  statute  no  such  fact  existed. 
[479*]       'Whatever,  therefore,  may  be  our  views 
the  interpretation  to  be  given  to  the  first  sei 
rately  considered,  or  whatever  opinions  we  may  ei 
specting  the  impolicy  of  confining  the  remedy  g. 
statute  to  contracts  or  injuries  arising  within  tl 
are  constrained  to  say  that,  construing  the  first  se. 
nection  with  the  other  sections  of  the  same  act, :, 
is  given  by  that  section,  and  that  the  other  sect!  i 
remedy  by  which  it  is  to  be  enforced.     I  have 
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defendant  in  this  cause,  Eebecca  Freeman,  is  not  a  resident 
of  this  state,  but  that  she  resides  in  the  city  of  New  York. 
On  motion  of  Johnson  and  Martin,  solicitors  for  petitioner,  it 
is  ordered,  that  the  said  defendant  cause  her  appearance  in 
this  cause  to  be  entered  within  four  .months  from  the  date  of 
this  order,  and  that,  in  case  of  her  appearance,  she  cause  her 
answer  to  s^iid  petition  to  bo  filed,  and  a  copy  thereof  to  be 
served  on  the  petitioner's  solicitors  within  forty  days  after 
service  of  a  copy  of  said  petition  and  notice  of  this  rule,  and 
in  default  thereof,  said  petition  be  taken  as  confessed  by  said 
defendant.  And  it  is  further  ordered,  that  within  twenty 
days,  the  said  petitioner  cause  a  copy  of  this  order  to  be  pub- 
lished in  the  state  paper,  and  that  said  publication  be  contin- 
ued ill  said  paper  at  least  once  a  week,  for  eight  weeks  in  suc- 
cession, or  that  he  cause  a  copy  of  this  order  to  be  personally 
served  on  said  defendant  at  least  twenty  days  before  the  time 
above  provided  for  her  appearance." 

Which  order  was  published  as  therein  required ;  and  the 
defendant  not  appearing,  and  testimony  having  been  taken  in 
the  cause  according  to  the  rules  and  practice  of  the  court,  a 
decree  was  granted  for  a  divorce  from  the  bonds  of  matrimony. 

The  court  held:  1.  That  as  the  order  did  not  comply  with 
sec.  12,  ch,  2,  tit.  7,  part  2,  R  S.  1838,  the  decree  was  wholly 
void  for  want  of  jurisdiction  in  the  conrt.  2.  That  the  order 
for  the  appearance  of  the  respondent  should  have  included  a 
notice  of  the  nature  of  the  petition. 

Campbell^  for  the  appellant. 

Lothrop  ds  Duffieldy  for  respondent. 
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*00MSTO0K  VS.  DSAPES.  [481*] 

A  and  B  made  their  promissory  note,  payable  to  the  order  of  C,  at  the 
Farmers'  and  Mechanics'  Bank  at  Pontiac,  and  C  and  D  indorsed  the 
note  in  blank,  and  it  was  then  discounted  by  the  bank  for  the  makers. 
Afterwards  a  judgment  was  obtained  on  the  note  against  D,  in  the 
name  of  the  bank*  and  E  was  appointed  receiver  of  the  bank  by  the 
court  of  chancery.  E  took  a  new  Joint  and  several  note  from  C  and 
D  to  himself,  in  part  payment  of  the  Judgment,  which  last  note  was 
transferred  to  defendant  after  it  became  due,  and  the  law  under  which 

NoTB.  —  8ee  State  of  Michigan  v.  How,  et  al.,  and  McReynolds  v.  God- 
dard,  et  al.,  poit^  612.  This  decision  is  to  the  effect  that  the  makers  of  a  new 
note  given  for  no  other  consideration  than  to  take  up  a  previous  note  which 
had  been  discounted  and  held  by  a  bank  which  was  afterwards  and  before 
the  present  sultjudicially  declared  to  have  been  unconstitutional,  can  plead 
the  non-existence  (in  law)  of  such  bank  in  defense  to  their  note.  It  seems 
to  conflict  with  the  rule  of  law  laid  down  in  Angell  and  Ames  on  Corpora- 
tions §  94,  to  the  effect  that  **  if  there  has  been  a  user  of  a  corporate  fran- 
chise by  an  association  of  persons,  their  existence  as  a  corporation  can 
only  be  inquired  into  by  the  government,  Thompson  v,  N.  Y.  &  H.  R.  R 
Co.,  8  Sand.  (N.  Y.)  625 ;  Elizabeth  City  Academy  v,  Lindsey,  6  Ired.  (N.  C.) 
476;  Grand  Gulf  Bank  v.  Archer,  8  Miss.  151;  Duke  v.  Cahatta  New.  Co., 
10  Ala.  82.  A  person  doing  business  with  a  bank  as  a  corporation  can  not 
deny  its  existence,  Bank  of  Circleville  v.  Renick,  15  Ohio,  222;  and  the 
execution  of  a  note  to  a  company,  payable  to  them  as  a  coi*poration,  is  an 
admission  of  their  existence  as  such,  Jones  v.  Bank  of  Tennessee,  8  B.  Mon. 
(Ky.)  122.  The  omission  of  trustees,  by  the  act  of  incorporation  of  an  in- 
surance company,  to  organize  it,  could  not  be  objected  to  by  a  contracting 
party,  and  any  valid  objection  to  the  requisite  organization  could  only  be 
available  in  behalf  of  the  government.  Brown  v.  Appleby,  1  Sand.  (N.  Y.) 
158;  4  Denio,  892;  9  Wend.  (N.  Y.)  851. 

An  examination  of  the  authorities  cited  by  the  court  will  indicate  to  the 
practitioner  that  they  are  all  cases  in  which  the  contract  entered  into  is  in 
violation  of  a  positive  law  forbidding  such  contract,  as  in  cases  relating  to 
briberji of  voters,  money  lost  at  play,  etc.,  which  rest  on  a  totally  different 
moral  footing  from  the  contract  of  a  creditor  who  has  borrowed  money 
from  a  bank  to  repay  the  money  borrowed. 

The  decision  seems  to  find  its  strongest  support  in  a  fact  not  mentioned 
in  the  opinion  but  which  is  stated  in  the  course  of  the  decision  rendered 
in  State  of  Michigan  c.  Howe  et  al.,  post^  512,  viz.:  that  the  act  restraining 
associations  of  individuals  from  doing  a  banking  business.  Laws  of  1833. 
p.  530,  declares  all  notes  and  securities  for  the  payment  of  money  or  the 
delivery  of  property,  given  to  any  such  association,  institution  or  com- 
pany,  null  and  void. 
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the  bank  was  organized,  commonly  called  the  general  banking  law, 
was  subsequently  ac^udged  to  be  unconstitutional.  SM,  That  the  il- 
legality of  the  original  transaction  affected  the  new  note,  which  was 
void,  as  there  was  no  new  consideration. 

Erbob  to  Oakland  Circuit  Court. 

Charles  Draper  eued  Comstock  in  the  circuit  court,  and  de- 
clared in  fLSsumpsit  on  a  joint  and  several  prouiiBsory  note, 
made  by  Comstock  and  Asa  B.  Hadsell,  on  the  Idth  October, 
1840,  for  $70.91,  payable  to  William  Draper  or  order,  and  in- 
dorsed by  him  to  the  plaintiff.  The  defendant  put  in  a  plea, 
stating  that  Orison  Allen  and  A.  S.  Allen,  on  11th  April, 
1838,  made  their  promissory  note  for  $100,  payable  in  ninety 
days  to  the  order  of  Comstock,  the  defendant,  at  the  Farmers' 
and  Mechanics'  Bank,  at  Pontiac,  which  note  was  indorsed  in 
blank  by  Comstock  and  Asa  B.  Hadsell,  and  then  discounted 
by  the  bank  for  the  makers.  That  after  the  note  became  due, 
a  suit  was  brought  by  the  bank  against  Hadsell,  as  indc^ser, 
and  a  judgment  obtained  {^inst  him  by  the  bank  on  the  15th 
October,  1839,  for  $110.29  damages.  That  on  the  19th  Octo- 
ber, 1840,  the  defendant  and  Hadsell  gave  the  note  on  which 
the  present  suit  was  brought  to  William  Draper,  who  was 
then  receiver  of  tiie  Farmers'  and  Mechanics'  Bank,  under  an 
order  of  the  court  of  chancery,  in  part  payment  of  the  afore- 
said judgment.  That  after  the  note  became  due,  and  on  or 
about  the  20th  October,  1846,  William  Draper  indorsed  it  to 
the  plaintiif.  That  the  Farmers'  and  Mechanics'  Bank  was 
organized  under  an  act  of  the  legislature  of  the  state,  entitled 
**  An  act  to  organize  and  regulate  banking  associations,"  ap- 
proved March  17,  1837,  and  that  the  bank  never  had  a  l^al 
existence.  To  this  plea  the  plaintiff  demurred,  and  the 
[482*]  defendant  joined  in  demurrer;  and  the  demur*rer  hav- 
ing  been  sustained  by  the  court  below,  and  judgment 
rendered  for  the  plaintiff,  the  defendant  sued  out  a  writ  of 
error  to  this  court,  where  the  cause  was  argued  by 

StevenSy  for  the  plaintiff  in  error. 

Draper^  in  person. 
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By  the  Courts  "Wiitg,  J.  As  the  case  is  presented  by  the 
pleadings,  the  defendant  in  error  must  be  held  to  stand  in  the 
same  position  with  the  payee  of  the  note,  and  hold  the  note 
subject  to  the  same  defense  that  could  have  been  made  to  it  in 
the  payee's  hands.  This  results  from  his  having  received  the 
note  after  it  was  past  due.  He  is  affected  by  all  the  equities 
between  the  original  parties,  whether  he  have  notice  thereof 
or  not.     Story  on  Bills,  197. 

It  is  conceded  that  the  law  under  which  the  Farmers'  and 
Mechanics'  Bank  of  Pontiac  was  organized  was  unconstitu- 
tional, and  therefore  the  bank  had  no  legal  existence.  This 
was  fully  settled  in  the  case  of  Cheen  -y.  Graves.  In  that  case, 
suit  was  brought  by  the  receiver  of  the  Bank  of  Niles,  on  a 
note  given  to  the  bank.  The  receiver  was  not  permitted  to 
recover;  as  his  principal,  or  the  institution  which  he  repre- 
sented, could  not  recover,  he  could  not. 

In  this  case,  the  note  was  given  to  William  Draper,  and 
was  made  payable  to  him  or  his  order,  but  it  was  in  fact  made 
to  him  in  his  representative  capacity,  because  he  was  receiver, 
and  in  payment  or  discharge  of  a  debt  due  to  the  so-called 
Farmers'  and  Mechanics'  Bank  of  Pontiac,  and  for  no  other 
consideration ;  he  appears  not  to  have  had  any  interest  in  the 
note,  except  in  his  character  of  receiver.  He  could  not  have 
owned  the  judgment,  for,  being  in  the  name  of  the  bank,  there 
were  no  means  of  making  a  legal  assignment;  whatever  may 
have  been  the  force  and  effect  of  the  judgment,  standing  in 
the  name  of  the  bank,  there  was  no  legal  person  with  whom 
William  Draper  could  contract  for  it.  Then  the  considera- 
tion of  the  note  being  the  judgment  or  the  debt  evidenced  by 
it,  could  William  Draper,  as  receiver,  the  representative  of 
the  bank,  make  a  more  binding  contract  with  the  debtors  of 
the  bank  than  his  principal  could  make?  I  do  not  now  speak 
of  the  consideration  of  the  note,  I  simply  put  the  matter  upon 
the  basis  of  power,  or  want  of  power,  in  the  receiver 
to  do  *  what  the  bank  could  not  do ;  and  it  appears  to  [483*] 
me  the  answer  must  be  in  the  negative. 

That  the  original  note  was  void,  because  it  grew  out  of  a 
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transaction  with  an  illegal  bank,  and  because  the  considera- 
tion of  the  note  was  illegal,  cannot  be  disputed,  since  the  late 
decisions  of  this  court,  and  particularly  the  decision  in  the 
case  of  Hart  v.  The  Michigan  State  Bank.  *  The  original  par- 
ties were  j>articeps  criminis  and  in  pari  delicto.  If  the  suit 
on  the  original  note  had  been  defended  on  the  ground  thit  the 
consideration  of  it  was  entirely  an  illegal  currency,  and  paid 
in  furtherance  of  an  illegal  object,  no  judgment  could  have 
been  recovered  upon  it;  at  the  least,  as  the  law  is  now  under- 
stood to  be,  and  as  it  is  stated  in  the  case  cited,  and  also  in  the 
cases  of  the  State  of  Michigan  v.  How  et  al,y  and  McRey- 
nolds  V.  Ooddard  et  al.  Vide  Appendix.  It  was  held  in 
those  cases  that  ex  turpi  contra^tu^  non  oHtur  actio. 

But  it  is  insisted  that  the  judgment  was  valid,  and  could 
not  be  impeached,  and  therefore  constituted  a  good  and  legal 
consideration  for  the  note;  that  no  defense  can  be  made  to  this 
note,  which  could  not  have  been  made  to  a  suit  on  the  judg- 
ment. 

It  is  not  quite  easy  to  understand  this  doctrine  as  applied 
to  this  case,  for  it  must  bo  admitted  that  no  suit  could  have 
been  brought  upon  the  judgment.  There  was  not  and  could 
not  have  been  any  person  competent  to  sue.  As  to  the  gene- 
ral rule  in  relation  to  the  force  and  effect  of  a  valid  judgment, 
there  can  be  no  doubt;  and  it  perhaps  may  be  conceded  that 
if  a  judgment  should  be  recovered  upon  a  note, to  which  fraud 
might  have  been  a  defense,  and  the  judgment  debtor,  with  a 
full  knowledge  of  the  fraud,  should  give  a  note  for  the  amount 
of  the  judgment,  he  could  not  contest  the  note  upon  any 
grounds;  at  all  events,  not  upon  the  ground  of  fraud,  merely 
personal  to  himself,  and  in  which  the  public  are  not  interested. 

But  the  question  now  presented  is  one  involving  the  Ule- 
gality  of  the  original  note.  It  is  not  held  to  be  void  for  the 
good  of  the  makers,  or  on  account  of  any  merit  in  them,  but 
on  the  ground  of  public  policy,  to  protect  the  public  against 
the  violation  of  a  positive  statute. 

*  This  cause  is  not  in  the  possession  of  the  reporter.    It  will  be  pabliahed 
in  the  next  volume. 
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It  is  a  well  settled  doctrine  in  English  and  Ameri- 
can books,  that  *an  illegal  transaction  cannot  consti-  [484:*j 
tate  a  good  consideration  for  a  promise.  If  the  con- 
nection between  the  original  illegal  transaction  and  the  new 
promise  can  be  traced,  if  the  latter  is  connected  with  and 
grows  out  of  the  former,  no  matter  how  many  times  and  in 
how  many  diflTerent  forms  it  may  be  renewed,  it  cannot  form 
the  basis  of  a  recovery,  for  repeating  a  void  promise  cannot 
give  it  validity. 

In  this  case  no  new  element  has  entered  into  the  new  prom- 
ise. The  parties  are  substantially,  and  in  law,  the  same.  The 
consideration  is  the  same,  and  the  parties  all  have  actual  or 
constructive  notice.  The  original  unsoundness  of  the  debt 
has  flowed  down  to  and  is  incorporated  into  the  new  promise.. 
But  it  maybe  said  the  stream  has  been  purified  in  its  passage; 
that  the  judgment  has  purged  the  original  taint,  and  the  note 
is  no  longer  connected  with  and  does  not  grow  out  of  the 
original  illegal  contract,  but  grows  out  of  the  judgment.  Is 
this  true?  The  judgment  can  scarcely  be  said  to  have  puri- 
fied the  stream ;  it  may  have  dammed  it,  and  stopped  the  con- 
tinuous fiow  of  the  current,  for  the  period  the  judgment  ex- 
isted as  a  judgment;  but  when  the  judgment  was  discharged, 
the  dam  was  removed,  the  impurities  of  the  fountain  again 
flow  on,  and  are  carried  along  by  the  current,  and  mingle  with 
the  new  promise. 

If  we  give  all  the  effect  that  can  be  claimed  for  a  judgment 
and  if  we  assume  that  it  could  not  have  been  impeached  by 
any  proceeding  at  law  or  in  equity;  that  the  position  of  the 
plaintiffs  in  the  judgment  was  impregnable  so  long  as  they 
maintained  it,  and  their  judgment  was  kept  in  full  force,  yet 
if  their  position  was  voluntarily  surrendered  by  a  discharge  of 
the  judgment,  and  their  rights  were  deprived  of  the  protec- 
tion which  the  law  had  given  to  them,  and  a  new  note  was 
taken,  for  the  original,  or  a  part  of  the  original  indebtedness, 
without  any  new  consideration,  can  they  complain  that  it 
should  be  held  subject  to  the  same  defense  which  might  have 

been  made  to  the  original  note?     If  the  judgment  could  be 
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8aid  to  have  imparted  to  the  debt  any  support,  did  it  not  pass 
away  with  that  by  which  it  was  sustained!  I  think  it  did. 
Considerations  and  principles  of  a  higher  character  than  soch 
as  would  be  applicable  to  the  case  of  a  private  fraud  (cited 
above)  must  prevail. 

I  was  )5omewhat  puzzled  at  first  to  discover  how  the  effect 

claimed  for  the  judgment  was  to  be  obviated,  but  on 

[485*]  looking  into  the  decisions  *of  the  Bang's  Bench,  I 

think  it  will  be  found  that  no  insu parable  barrier  is 

presented  by  the  judgment. 

In  the  case  of  Jiibbans  v.  Orickett^  1  Bos.  and  Pul.  264, 
plaintiff  furnished  victuals  to  voters,  which  was  unlawful.  On 
being  sued,  defendant  paid  money  into  court  but  the  court 
would  not  allow  it  to  be  applied  in  payment  of  the  illegal  con- 
tract. Here  the  payment  of  money  into  court  was  an  admis- 
sion of  every  cause  of  action,  either  well  or  ill  pleaded,  which 
could  be  the  stibject  matter  of  a  promise.  This  was  a  subse- 
quent promise  in  effect,  and  of  the  most  binding  character;  for 
paying  money  into  court  enures  to  the  benefit  of  the  plaintiff 
even  in  cases  where  there  is  no  consideration. 

In  Anbertv.  JUaze,  2  Bos.  and  Pul.  371,  the  plaintiff  had  paid 
the  difference  in  certain  unlawful  insurances,  after  the  trans- 
action was  passed,  and  sued  for  the  balances,  and  though  arbi- 
trators awarded  a  sum  due,  the  court  set  aside  the  award.  Lord 
Eldon  held  there  was  no  difference  between  paying  the  money 
generally  in  the  adventure  and  paying  at  the  express  request 
of  the  defendant;  that  being  one  remove  from  the  illegal 
transaction  does  not  alter  its  nature;  it  is  still  connected 
with  it. 

In  the  case  of  George  v.  Stanley j  4  Taunt.  863,  defendant  lost 
pioney  at  play,  and  gave  notes  for  it,  which  were  passed  to  the 
plaintiff  by  the  payee.  They  fell  due,  and  he  gave  the  plaint- 
iff other  notes  in  lien  thereof,  and  being  unable  to  meet  these, 
he  confeosed  a  judgment,  execution  was  issued  and  the  money 
was  made.  After  all  this,  the  court  suffered  an  issue  to  be 
made  to  see  if  the  plaintiff  could  be  implicated  or  charged 

with  notice. 
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In  J)e  Begnis  v.  Armistead,  10  Bing.  107,  plaintiff  and  de- 
fendant carried  on  a  theater  in  London  which  was  unlicensed; 
plaintiff  was  to  pay  certain  matters  and  defendant  certain 
other  specific  expenses.  Plaintiff  paid,  at  the  request  of  de- 
fendant, several  sums  for  him.  After  the  whole  transaction 
was  ended  a  settlement  was  made,  and  defendant  gave  his  ac- 
ceptance for  the  sum  due.  Held,  that  as  the  debt  originated 
in  illegality,  the  subsequent  settlement  and  acceptance  were  il- 
legal and  void. 

These  cases  show  that  courts  have  gone  far  to  sustain  a  de- 
fense to  an  illegal  contract,  or  a  contract  remotely  connected 
with  the  illegality,  if  it  spring  from  or  is  based  upon 
it.     A  plaintiff  is  not  permitted  to  get  *into  court  [486*] 
through  an  illegal  contract.  The  court  will  not  in  any 
way  aid  a  guilty  party.    The  contract  is  still  executory. 

If  I  am  correct  in  these  views,  the  canclusion  follows  that 
plaintiff  in  error  should  have  judgment  upon  the  demurrer. 

Judgment  reversed. 
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Harrington  vs.  Worden. 

Variance.  —  In  an  action  on  a  warranty  of  a  span  of  horses,  the  declara- 
tion stated  the  consideration  to  be  a  yoke  of  oxen  of  the  value  of  (80, 
and  a  note  for  $20,  and  on  the  trial  it  appeared  that  the  note  was  for 
$10  only.    The  variance  was  held  to  be  fatal. 

Had  the  averment  been,  the  sale  was  for  a  valuable  consideration,  to  wit: 
for  one  yoke  of  oxen  and  a  note  for  $20,  it  would  not  have  been  neces- 
sary to  prove  with  precision  the  items  of  the  specification. 

Note.  —  The  doctrine  of  this  case,  though  highly  technical,  is  fully  sus- 
tained by  the  current  of  American  authorities,  as  well  as  by  those  cited  in 
the  opinion,  Tillman  v.  Fuller,  13  Mich.  118;  Underwood  o.  Waldron,  13 
id.  78.  See  also  Board  of  Supervisors,  etc.,  v,  Coflfenbury,  ^wpra,  855 ; 
Thatcher  v.  W.  R.  National  Bank,  19  Mich.  196;  Brooks  v.  Lowrie,  1  Nolt 
&  M.  (S.  C.)  842.  The  decision  is  based  on  the  point  that  the  consideration 
should  have  been  averred  under  a  videlicet,  if  the  pleader  wishes  the  privi- 
lege of  proving  a  different  consideration  than  the  one  averred.  In  Brown 
o.  Berry,  47  111.  175,  in  a  suit  for  a  breach  of  contract  to  sell  a  farm  and  cat- 
tle and  hogs  for  $20,000,  the  failure  to  prove  the  agreement  as  to  cattle  and 
hogs  as  averred,  was  held  not  a  variauce  because  alleged  under  a  videlicet. 
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Ekbor  to  Oakland  Circuit  Court. 

Worden  sued  Harrington  in  the  circuit  court  on  a  warranty 
of  a  span  of  mares.  The  declaration  stated,  that  in  considera- 
tion  Worden  would,  at  the  special  instance  and  request  of  Har- 
rington, buy  of  him  a  certain  span  of  mares,  Harrington  un- 
dertook and  promised  that  the  mares  were  sound,  except  in 
one  fore  foot,  etc.,  and  that  Worden,  confiding  in  the  promise, 
bought  the  mares.  And  gave  in  exchange  therefor  one  yoke  of 
cattle  of  the  value  of  $80,  and  a  note  for  $20,  etc.  Defendant 
plead  the  general  issue.  On  the  trial  the  plaintiff  proved  a 
breach  of  the  warranty,  and  that  he  gave  for  the  mares  a  yoke 
of  oxen  and  a  note  for  ten  dollars  only.  Defendant 
[488*]  asked  the  court  to  charge  *the  jury,  that  as  the  plaint- 
iff had  failed  to  prove  the  value  of  the  oxen  as  alleged 
in  the  declaration,  he  could  not  recover.  The  court  stated  to 
the  jury  it  was  not  necessary  to  prove  the  value  of  the  oxen. 
Defendant  then  requested  the  court  to  charge  the  jury  that, 
inasmuch  as  the  plaintiff  had  not  proved  the  consideration  as 
stated  in  the  declaration,  they  must  find  a  verdict  for  defend- 
ant, which  the  court  refused  to  do,  and  the  defendant  excepted. 
A  verdict  was  returned  for  the  plaintiff,  and  judgment  having 

In  Prescolt  v,  Gayler,  82  id.,  312,  the  terms,  and  date,  and  titne  of  fulfill-* 
ment  of  a  promise  of  marriage  were  aUowed  to  be  proved  liberally  because 
alleged  under  a  yidelicet.    In  Searing  v.  Butler,  69  id.  575,  a  degree  of  lib- 
erality was  allowed  as  to  matters  not  alleged  under  a  videlicet.    See  also 
Beinback  v,  Crabtree,  77  id.  82. 

In  Wibconsin,  under  the  code,  no  variance  is  material  unless  the  court  is 
satisfied  that  it  has  misled  the  opposite  party  to  his  prejudice  on  the  trial, 
Fox  R  y.  R  R.  Co.  V.  Shoyer,  7  Wis.  365;  Enowlton  v.  Bowron,  7  id.  500; 
Herrick  v.  Graves,  16  id.  157;  Eastman  «.  Bennet,  6  id.  283;  Flak  «.  Tank, 
12  id.  276.  Omission  to  state  conditions  in  insurance  policy,  Bonner  «. 
Home  Ins.  Co.,  13  id.  677.  But  see  where  the  pleader  professes  to  give 
the  legal  effect  and  operation  of  the  contract,  and  gives  it  incorrectly — 
held  fatal,  Fairbanks  «.  Isham  16  id.,  llS,  though  he  sets  it  forth  in  its 
own  words.  Id.  A  declaration  intending  to  state  a  cause  of  action  on 
contract,  may  be  held  good  as  a  declaration  for  a  ion,  Vilas  o.  Mason,  S3 
id.  310;  see  also  N.  W.  Inm  Co.  9.  ^tna  Ins.  Co.,  26  id.  78;  Bucklaad  e. 
Wilson,  28  id.  581.  *'  Cured  and  pickled  hams  *'  not  a  misleading  vari- 
ance  f^om  "  fresh  packed  hams,'*  Leopold  «.  Vankirk,  29  id.548;  Harper 
«.  City  of  Milwaukee,  80  id.  365. 
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been  rendered-tbereon  against  defendant,  he  brought  a  writ  of 
error. 

C  Draper^  for  the  plaintiff  in  error. 

Mcmning^  for  the  defendant  in  error. 

By  the  Courts  Wino,  J.  The  note  proved  to  have  been  de- 
livered to  defendant  was  a  ten  dollar  note.  It  is  nrged,  the 
averment  of  the  oxen  and  the  note  being  given  in  exchange, 
is  an  immaterial  averment.  The  test  of  the  truth  of  this  posi- 
tion is,  whether  the  action  can  be  sustained  without  it.  If  we 
strike  this  out,  there  remains  no  consideration  stated  on  the 
record  for  defendant's  undertaking,  and  the  declaration  would 
be  bad,  as  no  binding  contract  would  be  stated.  It  is  said  the 
consideration  stated  that  the  plaintiff^  at  the  special  instance 
and  request  of  the  defendant,  would  buy  the  mares,  is  a  suffi- 
cient consideration  for  the  promise  of  the  defendant;  but  sup- 
pose the  plaintiff  had  failed  to  buy  the  mares  as  he  had  agreed 
to  do,  and  the  defendant  had  brought  an  action  to  enforce  it, 
what  would  be  the  measure  of  damages?  Nothing  Was  agreed 
to  be  given  for  the  mares;  all  that  the  defendant  in  that  case 
would  have  agreed  to  do,  was  simply  to  buy;  surely  it  would 
be  a  void  contract,  and  the  court  could  not  enforce  it. 

But  assuming,  as  the  parties  seem  to  have  assumed,  that  the 
consideration  for  the  undertaking  of  the  defendant  was  the 
oxen  and  a  twenty  dollar  note,  we  must  hold  that  the  aver- 
ment is  material  for  the  reason  we  have  given;  and  the 
plaintiff  is  bound  to  prove  it  as  stated.  Issue  is  taken  upon  it 
by  the  plea.  Great  accuracy  is  required  in  the  statement  of 
the  consideration,  which  in  an  action  of  assumpsit  forms  the 
basis  of  the  contract,  and  if  any  error  is  made  in  the  descrip- 
tion of  it,  the  consequence  is,  the  whole  contract  is  misde- 
ficribed.  Chitty's  PI.  326.  If  it  is  true,  as  argued  by  de- 
fendant's counsel,  that  it  is  quite  immate*rial  what  [489*] 
the  value  of  the  oxen  was,  as  the  defendant  was  to  re- 
ceive them ;  and  as  the  consideration  in  this  case  would  not 
furnish  the  rule  of  damages,  still  the  description  of  the  note 
would  be  material.    The  note  forms  a  part  of  the  entire  oon- 
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Bideration.  The  ten  dollar  note  proved  is  not  the  twenty  dol- 
lar note  stated  in  the  declaration.  The  question  is  not  as  to 
its  valne;  it  is  stated  to  have  been  a  note  of  twenty  dollars*  i. 
e.,  a  note  for  the  payment  of  twenty  dollars.  Then,  if  as  shown 
by  the  proof,  it  was  in  fact  a  note  of  ten  dollars,  it  is  no  more 
the  thing  described  than  a  boot  would  have  been;  conse 
quently,  the  consideration  of  the  promise  was  misdescribed. 
It  is  well  settled  that  descriptive  averments  must  be  proved 
with  a  degree  of  strictness  extending  (as  Mr.  Greenleaf  says) 
in  some  cases,  even  to  a  literal  precision.  No  allegation  de- 
scriptive of  that  which  is  legally  essential  to  the  claim  oi 
charge  can  ever  be  rejected.  1  Stark.  Ev.  373.  See  authori- 
ties cited  in  1  Greenl.  Ev.,  sec.  56,  p.  68. 

The  description  given  of  the  note  in  the  declaration  is  mat- 
ter of  substance,  for  it  goes  to  the  identity  of  the  note  The 
consideration  might  have  been  suflSciently  well  set  forth  by  a 
less  particular  description  of  it.  In  that  case  it  would  not 
have  been  necessary  to  prove  the  precise  amount  of  the  note; 
but  the  particular  statement  of  the  amount  has  become  mate- 
rial in  this  case  by  being  inseparably  connected  with  the  es- 
sential allegations.  Had  the  averment  been,  that  the  sale  was 
for  a  valuable  consideration,  to  wit:  for  one  yoke  of  oxen  and 
a  note  for  twenty  dollars,  it  would  not  have  been  necessary  to 
prove  with  precision  the  items  of  the  specification.  But  where, 
as  in  this  case,  the  action  is  for  a  breach  of  warranty  upon  the 
sale  of  personal  chattels,  and  the  plaintiff  has  set  forth  the 
price  paid  for  the  goods  without  a  videlicit^  he  is  bound  to 
prove  it  as  alleged,  it  being  rendered  material  by  the  form  of 
allegation.  Durston  v.  Tuthan^  cited  in  3  Term,  67;  Sym- 
mons  V.  Knox^  3  id.  66;  Amjield  v.  Bate^  3  Man.  &  Sel.  173; 
Steph.  PI.  419,  420;  1  Chit.  PL  348,  6th  ed. 

The  cases  in  which  averments  were  considered  immaterial, 
cited  from  Cowen  &  Hill's  Notes,  614,  do  not  apply  to  this  case. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  that  the  case  must  be  re- 
manded  for  a  new  trial. 

Judgment  reversed,  etc. 
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*Au8TiN  vs.  Grant  et  al.    ,  [490*] 

▲  bill  filed  to  foreclose  a  mortgage  stated  that  the  defendant,  being  in- 
debted  to  complainant  in  the  sum  of  $750,  confessed  five  several  Judg- 
ments for  (150  each,  before  a  justice  of  the  peace,  setting  out  the  judi^- 
mcnts  as  they  were  entered  on  the  justice's  docket,  and  that  the  mort- 
gage was  given  to  secure  the  payment  of  the  Judgments  in  one  year. 
Defendant  by  his  answer,  to  which  a  replication  was  filed,  admitted 
the  judgments  and  mortgage,  but  denied  the  indebtedness,  and  insisted 
the  judgments  were  void.  The  cause  was  heard  on  the  pleadings,  and 
the  court,  being  of  opinion  the  judgments  confessed  before  the  justice 
were  void  for  not  complying  with  the  statute,  dismissed  the  bill  with 
costs. 

Appeal  by  Grant  from  the  court  of  Chancery, 
Damdsari  <&  Holbrooke  for  the  appellee. 
Stevens,  for  the  appellant. 

By  the  Cowrt,  Mundy,  J.  The  bill  alleges  that  the  defend- 
ant Grant,  being  indebted  to  the  complainant  in  the  sum  of 
seven  hundred  and  fifty  dollars,  to  secure  the  payment  thereof 
with  interest,  confessed  before  a  justice  of  the  peace,  five  sev- 
eral judgments,  each  for  one  hundred  and  fifty  dollars,  with 
costs,  setting  out  such  judgments  as  they  were  entered  upon 
the  justice's  docket.  It  then  alleges  that  Grant,  being  so  in- 
debted, and  having  consented  that  said  judgments  be  entered 

Note.  —  That  the  justice^s  mere  statement  in  his  docket  that  the  confes- 
sion is  *•*  in  writing  "  does  not  comply  with  the  statute  requiring  it  to  be  **  in 
writing  signed  by  the  person  making  the  same,  in  presence  of  the  justice 
and  one  (h*  more  competent  witnesses,"  is  held  in  Spear  9.  Carter,  supra,  19 ; 
Shadbolt  v.  Bronson,  supra,  85 ;  and  Wilson  v.  Davis,  supra,  156 ;  see  also 
notes  to  those  cases.  The  confession  being  void  for  a  defect  of  form,  which 
does  not  affect  the  validity  of  the  debt  itself,  was  the  mortgage  given  to  se- 
cure the  payment  of  a  void  confession  o(  judgment  as  such  void.  This  ex- 
act question  has  not,  we  think,  been  passed  upon  elsewhere  than  in  this 
decision.  We  find  no  mention  of  it  in  the  text  books  on  contracts  or  on 
mortgages.  Had  the  mortgage  been  given  to  secure  the  payment  of  the 
sum  of  money  or  debt  for  which  the  void  contract  was  made,  it  would 
doubtless  be  sustained.  But  a  mortgage  given  to  secure  the  payment  in 
TuBC  f)erba  ot  certain  judgments,  each  and  every  of  which  are  void,  would 
doubtless  be  void,  since  the  debt  falling,  the  security  for  its  payment  must 
fall  with  it. 

605 


491  CASES  IN  THE  SUPREME  OOUET. 

Aostiii  T8.  Oiaat. 

therefor,  did  on  the  25th  day  of  April,  1840,  m  order  to  secure 
the  payment  of  each  and  every  ofaaidjvdgmentej  in  one  year 
from  the  date  thereof,  execute  and  deliver  the  mortgage.  In 
setting  out  the  mortgage,  it  is  shown  that  it  waa  upon  the  con- 
dition that,  if  Grant  should  pay  to  the  complainant  the  sum 
of  seven  hundred  and  fifty  dollars,  with  lawful  interest  thereon, 
in  one  year  from  the  date  of  the  mortgage,  according  to  the 
condition  of  five  judgments,  bearing  even  date  therewith,  of 
one  hundred  and  fifty  dollars  each,  rendered  by  Nathan  S. 
Philbrick,  a  justice  of  the  peace  of  Oakland  county,  by  Grant  to 
the  complainant,  as  a  collateral  security,  the  mortgage  should 
cease  and  be  void ;  but  in  case  of  nonpayment  of  the  said  judg- 
ments, with  the  interest  thereon,  the  mortgagee  was  author- 
ized to  sell  the  premises,  as  under  the  usual  power  contained 

in  mortgages. 
[491*]      *The  entry  of  each  of  the  judgments  is  as  follows: 

^^  Julius  A.  Austin  v.  Charles  Grant.  —  Oakland  coun- 
ty, April  25,  1840.  In  justice's  court,  before  N.  S.  Philbrick, 
justice  of  the  peace  in  the  county  aforesaid.  Defendant  con- 
fessed judgment  in  favor  of  the  above  plaintiff,  in  writing,  for 
the  sum  of  one  hundred  and  fifty  dollars,  and  against  the  de- 
fendant in  the  above  entitled  suit.  Execution  to  stay  one  year 
from  date:  April  25,  1840.  Judgment  entered  up  accordingly 
for  the  same. 

Damages $150  00 

Court,  for  judgment 75 

,  1150  75  " 

The  defendants,  in  their  answer,  deny  the  indebtedness  of 
Grant,  as  stated  in  the  bill,  and  set  out  various  facts  going  to 
show  usury  in  the  loan  of  a  less  sum  of  money  by  Grant  of  the 
complainant.  They  admit  that  Grant,  on  the  25th  day  of 
April,  1840,  made  and  delivered  to  the  camplainant  a  mort- 
gage for  the  sum  of  seven  hundred  and  fifty  dollars  and  inter- 
est, payable  in  one  year,  as  is  alleged  in  the  bill  of  comr- 
plaint 'y  the  acknowledgment  and  recording  of  the  mortgage, 
as  stated  in  the  bill,  and  that  it  was  upon  the  conditions 
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therein  mentioned.  They  admit  that  the  mortgage  was  exe- 
cuted and  delivered  after  the  confession  and  entry  of  the  judg- 
ments set  forth  in  the  bill  of  complaint:  that  Philbrick,  at 
the  time  of  the  entry  of  the  judgments,  was  a  justice  of  the 
peace  of  Oakland  county ;  but  they  say  that  they  were  not 
entered  according  to  the  provisions  of  the  statute,  and  are  null 
and  void;  and  they  deny  that  there  is  anything  due  upon  the 
judgments  to  Austin. 

The  answer  was  without  oath,  that  being  waived.  There 
was  a  general  replication,  but  no  proofs  having  been  taken, 
the  cause  was  heard  upon  the  pleadings. 

It  is  obvious  that  the  judgments  were  not  rendered  or  en- 
tered conformably  to  the  revised  statutes  of  1838,  and  are 
therefore  void.  1  Doug.  (Mich.)  197.  The  indebtedness  of 
Grant,  as  stated  in  tiie  bill,  being  denied,  our  only  inquiry  is 
as  to  the  effect  of  such  admissions  or  statements  in  the  answer 
as  are  responsive  to  the  bill. 

The  bill,  after  stating  the  indebtedness  of  Grant  to  the  com- 
plainant, and  the  confession  and  entry  of  the  judgments,  alleges 
that  Grant,  being  so  indebted  to  the  complainant  as 
aforesaid,  and  having  consent*ed  that  the  judgments  [492*] 
be  entered  therefor,  in  favor  of  the  complainant,  in 
order  to  secure  to  the  complainant  the  payment  of  each  and 
every  of  the  judgments^  in  one  year  from  the  date  thereof j 
executed  and  delivered  the  mortgage.  Responsive  to  this  is 
the  admission  of  the  defendants,  that  Grant  did  execute  and 
deliver  the  mortgage  for  the  amount  of  seven  hundred  and 
fifty  dollars,  and  interest,  payable  in  one  year,  as  is  alleged  in 
the  bill. 

The  allegation  in  the  bill  is  that  the  mortgage  was  made  to 
secure  the  payment  of  the  judgments;  and  to  this  effect  is  the 
admission  of  the  defendants. 

It  is  insisted  on  the  part  of  the  defendants,  that  the  indebt- 
edness of  Grant  being  denied,  and  the  judgments  to  secure 
the  payment  of  which  the  mortgage  was  given  being  void, 
there  is  nothing  in  the  case  as  it  is  presented  to  the  court 
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upon  which  the  mortgage  as  a  secaritj  can  be  suBtained,  or  to 
authorize  its  foreclosure. 

It  is  said  in  reply,  that  it  is  unnecessary  to  prove  the  indebt- 
edness; that  it  is  enough  to  prov^e  the  execution  of  the  mort- 
gage, or,  which  is  the  same  thing,  that  its  execution  when 
admitted,  is  sufficient.  This  proposition  is  not  sustained  by 
the  case  referred  to  in  2  Sand.  364.  The  point  decided  in  that 
case  was  that  the  allegation  of  indebtedness  was  immaterial 
and  need  not  be  proved,  but  that  the  complainant  would  be 
entitled  to  a  decree  on  the  statement  of  the  execution  of  the 
bond  and  mortgage;  the  same  having  been  proved,  as  appears 
by  the  case. 

If  the*  judgments,  when  the  mortgage  was  executed,  had 
been  valid,  affording  the  evidence  of  an  existing  indebtedness, 
the  admission  of  the  defendants  that  the  mortgage  was  made 
to  secure  their  payment,  connected  with  the  subsequent  ad- 
mission responsive  to  another  allegation  in  the  bill  that  the 
mortgage  was  executed  after  the  confession  of  the  judgments 
mentioned  and  set  forth  in  the  bill,  would  be  enough  to  au- 
thorize a  decree.  Such  a  case  would  be  analogous  to  the  one 
just  referred  to.  Nor  does  the  proposition  of  counsel  derive 
any  support  from  the  case  referred  to  in  2  Sand.  630.  It 
was  decided  in  that  case,  that  where  a  mortgage  was  executed, 
as  appeared  by  its  own  terms,  to  secure  sundry  liabilities  in- 
curred for  the  accommodation  of  the  mortgagor,  and  it  reci- 
ted the  execution  of  his  bond  of  the  same  date  and  tenor  with 

the  mortgage,  but  no  such  bond  was  ever  delivered, 
[493*]  that  the  *mortgage  was  nevertheless  valid.     The  vice 

chancellor,  upon  this  point,  said:  "It  is  next  objected 
that,  as  the  bond  recited  in  the  mortgage  was  never  delivered 
to  Berrien,  the  mortgage  was  not  valid  in  its  inception,  and 
never  had  a  legal  existence.  That  there  is  no  mortgage  debt 
to  sustain  the  mortgage.  The  testimony  shows  that  there 
never  was  any  bond  executed.  The  recital  in  the  mortgage 
mentioning  a  contemporaneous  bond  of  the  same  date  and 
tenor,  is.  therefore,  erroneous.  The  mortgage  was  neverthe- 
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less  delivered,  and  it  aimed  to  seenre  liabilities  which  were  in 
no  manner  dependent  upon  the  bond  recited,  or  npon  any 
bond." 

So  that  in  this  case  the  mortgage  having  been  given  to  se- 
cure the  mortgagee  against  certain  liabilities  which  he  had  in- 
curred on  behalf  of  the  mortgagor,  there  was  something  to 
sustain  it,  and  for  which,  as  a  security,  the  mortgagee  had  a 
right  to  the  mortgage. 

Suppose  the  bill  of  complainant  had  omitted  the  prelimi- 
nary statement  of  indebtedness,  and  this  it  might  have  done, 
as  such  statement  is  an  immaterial  one,  and  had  averred,  that 
on  the  25th  day  of  Appil,  1840,  the  defendant  Grant  confessed 
before  a  justice  the  judgments,  setting  them  out,  as  is  done  in 
the  present  bill;  that  Grant  afterwards  executed  and  delivered 
the  mortgage  to  secure  the  payment  of  the  judgments,  could  it 
be  said,  the  judgments  being  void,  that  the  mortgage  could 
be  of  any  effect  as  a  security?  I  think  not;  and  yet  this  is  the 
very  case  presented  here  by  the  pleadings.  The  judgments 
being  void,  they  afforded  no  evidence  of  indebtedness;  there 
was  nothing  due  upon  them ;  there  was  no  money  to  be  paid 
according  to  their  condition,  as  it  is  expressed  in  the  condi- 
tion of  the  mortgage  deed,  and  there  was  no  indebtedness,  for 
the  nonpayment  of  which  the  mortgage  could  be  foreclosed. 

The  decree  of  the  court  of  chancery  must  be  reversed,  and 
a  decree  entered  in  this  court  that  the  complainant's  bill  be 
dismissed  with  costs. 

Decree  reversed,  and  bill  dismissed  with  costs. 
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*  Smith  vs.  Village  of  Adrian.  [495*] 

Where,  in  declaring  for  a  penalty  given  by  cb.  41,  R.  S.,  for  soiling  spirit- 
Qons  liquor  without  a  license,  the  plaintiff  adopts  the  form  of  declara- 
tion given  by  sec.  82,  he  cannot  be  required,  on  the  trial,  to  elect  the 
penalty  or  penalties  he  seeks  to  recover^ 

Where  S.  and  M.  are  engaged  as  partners  in  keeping  a  recess,  and  selling 

Note.  — '  The  right  of  the  defendant  to  require  the  prosecutor  to  elect 
upon  which  of  several  counts  he  will  proceed  applies  to  indictments  only, 
and  to  those  only  in  which  the  matters  charged  in  the  distinct  counts  nei- 
ther Justify  independent  convictions,  nor  are  the  different  modes  of  stating 
the  same  offense,  but  where  the  pleader  makes  the  same  criminal  acts  a 
ground  for  charging  the  defendant  with  distinct  criminal  offenses,  so  as  in 
effect  to  lay  the  basis  for  punishing  him  twice  for  the  same  act  But  if 
one  count  charge  defendant  as  accessory  before,  and  another  after  the  fact, 
the  prosecutor  can  nut  be  compelled  to  elect,  since  the  defendant  may  be 
guilty  of  boih.  See  Whart.  Am.  Grim.  Law^  §g  42*3  and  423  and  notes  and 
cases  there  cited ;  see  also  Elam  v.  State,  26  Ala.  48;  Hughes  v.  State,  85  id. 
831. 
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liquor  without  a  license,  the  selling  of  liquor  by  M.  is  the  act  of  both, 
and  may  be  given  in  evidence  against  8.,  in  an  action  against  him 
alone  for  the  penalty.* 

To  recover  the  penalty  given  by  sec.  1,  ch.  41,  R.  8.,  for  selling  liquor  with- 
out a  license,  it  is  not  necessary  for  plaintiff  to  show,  defendant  as- 
sumed to  act  as  tavern  keeper  or  common  victualer. 

In  a  suit  by  a  corporation,  created  under  the  laws  of  the  state,  it  need  not 
prove  its  corporate  existence  under  the  general  issue,  unless  defend- 
ant has  given  notice,  with  his  plea,  that  plaintiff  is  not  a  corporation. 
R.  8.,  ch.  116,  sec.  6.    It  is  otherwise  at  common  law. 

Thexharter  and  by-laws  of  municipal  corporations  are  subject  to  general 
legislation. 

In  an  action  for  the  penalty  given  by  statute  for  selling  liquor  without  a 
license,  plaintiff  need  not  prove  defendant  had  no  license,  which  will 
be  taken  to  be  true,  unless  disproved  by  defendant.'    Neither  will  the 

—  •State  V.  Neal,  27  N.  H.  (7  Fo8t.).181 ;  Whitton  «.  State,  37  Miss.  879. 

— 'Upon  the  question  whether  the  state  should  aver  and  prove  the  want 
of  license,  or  whether  the  defendant  should  aver  and  prove  his  license:  the 
principles  stated  in  the  text  books  might  furnish  a  basis  for  opposing  ar- 
gument, but  the  decisions  are  nearly  unanimous.  The  text  books  lay  down 
three  rules  bearing  on  the  point,  one  of  which  is  cited  by  Judge  Wing  in 
the  above  opinion,  viz. :  that  w^hen  the  subject  matter  of  a  negative  aver- 
ment  lies  peculiarly  within  the  knowledge  of  the  other  party,  the  averment 
is  taken  as  true,  unless  disproved  by  that  party,  and  he  cites  Judge  Green- 
leafs  application  of  the  rule  to  a  criminal  prosecution  for  selling  liquors 
or  exercising  a  trade  without  a  license,  which  is  sustained  by  nearly  eveiy 
state  in  the  Union.  But  in  the  next  section,  Greenleaf  says,  that  where  the 
negative  allegation  involves  a  charge  of  criminal  neglect  of  duty  *  * 
the  party  making  the  charge  must  prove  it.  And  generally  it  would  seem 
that  where  the  negative  averment  constitutes  the  essence  of  the  guilt  of  the 
defendant,  the  presumption  of  innocence  which  is  made  in  behalf  of  every 
person  accused  of  a  criminal  or  penal  act,  requires  that  the  prosecutor 
should  prove  the  negative  averment.  It  may  be  doubted  whether  the  fact 
of  the  existence  of  a  license  can  judicially  be  said  to  be  peculiarly  within 
the  knowledge  of  the  defendant,  any  more  than  the  existence  of  a  lease  is, 
as  between  the  landlord  and  tenant  peculiarly  within  the  knowledge  of  a 
tenant.  The  people  or  the  municipal  corporation  which  proiecutea  in 
these  cases  is  either  absolutely  or  essentially  identical  with  the  party  is- 
suing  the  license.  The  issuance  of  the  license  is  usually  required  to  be 
made  matter  of  record.  The  existence  of  the  license  or  otherwise,  ia  as 
capable  of  proof  by  the  officers  who  issue  it,  and  by  their  records,  as  by  the 
man  who  holds  it  The  cases  in  which  a  license  may  be  said  to  be  pecnl- 
iarly  within  the  knowledge  of  the  party  holding  it  are,  in  strictness,  con- 
fined to  those  in  which  the  license  was  not  issued  by  the  party  against 
whom  it  is  pleaded.    Where  it  is  issued  by  the  plaintiff  and  held  by  the 
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plaintiflf  be  required  to  *8how  the  question  of  license  or  no  license  [496*] 
was  submitted  to  the  people  at  the  preceding  charter  or  town- 
ship election,  in  pursuance  of  ch.  41,  R.  S. 
Whether  the  proviso  of  sec.  18,  ch.  41,  R  S.,  is  void  —  quwre.  If  it  be,  the 
other  provisions  of  the  chapter  are  valid  and  in  force,  and  it  is  not  a 
sound  objection  to  the  validity  of  the  law,  that  it  prohibits  the  sale  of 
spirituous  liquors  without  a  license,  and  no  license  can  be  obtained 
after  a  vote  of  no  license. 

Cass  reserved  from  Lenawee  Circuit  Court. 

Morey^  for  plaintiff  in  error. 

Baker  cfe  Millerd,  for  defendants  in  error. 

JBy  the  Court,  Wing,  J.  This  suit  was  commenced  before 
a  justice  of  the  peace,  to  recover  a  penalty  alleged  to  have  been 
incurred  by  William  Smith,  under  the  provisions  of  chapter 
41,  R.  S.     The  plaintiffs  declared  in  the  form  prescribed  by 

defendant,  upon  what  basis  of  fact  can  it  be  judicially  said  to  be  better 
known  to  the  one  party  than  to  the  other  ?  • 

Moreover  it  is  a  familiar  rule  of  pleading  that  where  an  act  is  not  meUum 
in  $ej  but  is  made  malum  by  statute,  and  where  in  the  statute  prohibiting 
it,  and  in  the  same  clause  in  which  it  is  prohibited,  there  is  an  excepted 
oase  permitting  the  act  to  be  done,  there,  it  shall  devolve  on  the  prosecutor 
to  allege  and  prove  that  the  defendant  does  not  fall  within  the  exception. 
But  all  these  bases  of  argument  are  disposed  of  by  the  adjudged  cases. 

In  the  following  states  it  has  been  held  that  the  defendant  must  in  these 
cases  prove  his  license,  and  that  the  prosecutor  need  not  prove  the  absence 
of  license,  viz.:  Georgia,  Sharp  v.  State,  17  Ga.  290;  Indiana,  State  v.  Wat- 
son, 5  Blackf.  (Ind.)  155 ;  Shearer  v.  State,  7  id.  99 ;  but  see  as  to  form 
of  indictment,  Knizer  v.  State,  9  Ind.  543;  Kentucky,  Haskill  o.  Common- 
wealth, 8B.Mon.  (Ky.)  842;  Maine,  States.  Crowell,25  Me.  171;  State  o. 
Woodward,  24  id.  293. 

In  Massachusetts  it  has  been  held  that  the  indictment  must  aver  absence 
of  license,  in  Commonwealth  v.  Thurlow,  24  Pick.  874;  and  that  it  need 
Aot,  in  Commonwealth  v.  Burding,  12  Cush.  506,  and  Commonwealth  e.  Tut- 
tle,  id.  502. 

In  Mississippi  it  is  held  that  it  is  for  the  defendant  to  prove  that  he  had 
M  license,  not  for  the  state  to  prove  that  he  had  none,  Easterling  v.  State, 
35  Miss.  210 ;  Thomas  «.  State,  87  id.  858 ;  so  in  Missouri,  Schmidt  t.  State, 
14  Mo.  137;  New  Hampshire,  State  v.  Simons,  17  N.  H.  83;  New  York, 
Potter  V.  Deyo,  19  Wend.  301 ;  Mayor  v.  Mason,  4  E.  D.  Smith,  142:  1  Abht 
Pr.  844;  North  Carolina,  State  v.  M()rrison,'.d  Dev.  L.  226.  On  the  contrary 
in  Wisconsin  alone  it  is  held,  in  Mehan  v.  State,  7  Wis.  670,  that  prosecu 
tion  must  prove  want  of  license. 
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section  32,  claiming  one  handred  dollars  for  certain  penalties 
and  forfeitures,  which  Smith  had  incurred,  and  was  justly  lia- 
ble to  pay,  by  reason  that  he  did,  on  the  20th  day  of  March, 
1849,  and  at  divers  times  between  that  day  and  the  18th  day 
of  April,  in  said  year,  at  the  village  of  Adrian,  in  the  county 
of  Lenawee,  do  and  commit  certain  acts  in  violation  of  the 
laws  of  the  state  touching  the  sale  of  wine  and  spirituons  liq- 
uors, etc.  ' 

The  defendant  plead  in  the  form  prescribed  by  the  same 
section,  that  he  was  not  indebted  to  the  plaintiffs  as  above  al- 
leged. After  hearing  the  case,  the  justice  rendered  judgment 
against  the  defendant  for  the  amount  claimed,  and  costs.  The 
cause  was  appealed  to  the  county  court  for  the  county  of  Len- 
awee, and  again  tried,  before  a  jury,  and  the  jury  not  agree- 
ing, and  being  discharged,  the  parties  submitted  the  cause  to 
the  decision  of  the  court,  upon  the  pleadings  and  proofs  sub- 
mitted to  the  jury,  and  the  county  court  also  rendered  judg- 
ment against  the  defendant  for  the  sum  claimed,  and  costs. 
On  the  trial  the  defendant's  counsel  took  exception  to  the 
ruling  of  the  judge,  and  the  case  was  removed  to  the  circuit 
court  by  certiorari^  and  reserved  by  the  circuit  judge  for  the 
opinion  of  this  court  on  the  questions  of  law  arising  in  the  case. 

There  are  a  number  of  points  made  in  which  error  in  the 
ruling  of  the  county  court  is  alleged: 

1.  It  is  alleged  the  court  erred  in  refusing  to  compel  the 
plaintiffs  to  elect  for  what  penalty  or  penalties  they 
[497*]  sought  to  recover  —  a  motion  *being  made  to  that  ef- 
fect by  the  defendant,  after  the  jury  was  sworn  and 
the  plaintiffs  had  opened  their  cause.  We  think  there  was 
no  error  in  the  judge  refusing  the  order  sought  by  this  motion. 
It  is  manifest,  from  the  concluding  part  of  the  section  pre- 
scribing the  form  of  the  declaration,  that  it  was  intended  by 
the  legislature  that  the  plaintiff  should  have  great  latitude  in 
making  out  his  case,  and  that  neither  plaintiff  nor  defendant 
should  be  tied  up  to  any  specification.  There  is  nothing  in 
the  act  indicating  an  intention  that  any  further  specification 
should  be  given  than  was  provided  for  in  the  form  of  dedara- 
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tion.  Experience  had  shown  that  in  this  class  of  cases  it  was 
extremely  difficult  to  prove  a  violation  of  the  license  law;  and 
for  this  reason,  doubtless,  the  legislature  gave  the  form  of 
declaration,  and  added,  "  under  such  declaration,  evidence  may 
be  given  of  any  violation  of  the  provision  or  provisions  of  this 
chapter." 

2.  It  is  insisted  that  the  court  erred  in  permitting  the  acts 
of  Smith  &  Manning,  and  the  acts  of  Manning  alone,  to  be 
given  in  evidence. 

It  was  proved  that  Smith  and  Manning  were  engaged  as 
partners  in  keeping  a  recess  in  the  Franklin  House,  in  the 
village  of  Adrian.  The  sale  of  liquor  by  both  of  these  per- 
sons, or  by  Manning,  was  the  act  of  Smith;  he  participated 
in  the  profits;  the  act  of  one  was  the  act  of  the  other,  and  ei- 
ther of  them  might  have  been  prosecuted  under  the  law.  It 
was,  therefore,  competent  to  receive  the  evidence  to  which  ob- 
jection was  made. 

The  general  principle  in  relation  to  crimes,  torts  and  misde- 
meanors is,  that  all  persons  who  participate  in  the  act  done 
are  severally  liable,  if  the  offense  was  several  or  could  be 
committed  by  one.  The  defendant  in  this  case  could  not  ob- 
ject that  Manning  was  not  joined;  if  he  could,  he  could  only 
have  done  so  by  a  plea  in  abatement.  10  Johns.  247;  1  Mc- 
Cord,  273;  Whart.  Am.  Cr.  L.  518;  i  Mass.  431.  But  in  such 
a  case  as  this,  where  two  were  interested  in  the  sales  and  man- 
aged th^  recess,  it  is  probable  that  but  one  satisfaction  could 
be  had.    See  4  Mass.  431;  1  Denio,  540. 

3.  That  a  recovery  could  not  be  had  under  the  first  sec- 
tion, as  there  was  no  evidence  defendant  assumed  to  act  as  an 
innholder  or  common  vcitualler. 

We  think  it  was  not  necessary,  to  sustain  the  action  under 

the  first  section,  to  prove  that  the  defendant  had  acted 

as  an  innholder  or  tav*ern  keeper,  or  common  victual-  [498*] 

ler.    The  action  was  sustained  under  the  first  section, 

by  proving  that  the  defendant  was  a  seller  of  wine,  brandy, 

rum  or  other  spirituous  liquors,  to  be  used  in  or  about  the 

house. 
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We  think  the  proof  would  have  sustained  an  action  under 
tither  of  the  first  three  sections, 

4.  That  there  was  no  proof  of  the  corporate  existence  of  the 
plaintiffs. 

This  is  not  necessary  where  the  plea  is  in  effect  a  plea  of 
the  general  issue.  By  this  plea  the  right  of  plaintifis  to  sue 
is  conceded.  At  common  law  it  would  have  been  otherwise. 
The  statute  provides  that  "  in  suits  brought  by  a  corporation 
created  by  or  under  any  statute  of  this  state,  it  shall  not  be 
necessary  to  prove,  on  the  trial  of  the  cause,  the  existence  of 
the  corporation,  unless  the  defendant  shall  have  pleaded  in 
abatement,  or  given  notice  under  his  plea,  that  the  plaintiffs 
are  not  a  corporation,"  etc.     R.  S.,  ch.  116,  sec.  4. 

In  New  York  they  have  a  similar  statute.  See  the  case  of 
TTie  Methodist  Episcopal  Church  v,  Tryon^  1  Denio,  351,  If 
it  were  necessary  to  prove  the  existence  of  the  plaintiffs  as  a 
corporation,  it  is  shown  by  the  act  of  incorporition,  and  the 
acts  amendatory  thereto.     See  L.  1841,  p.  66,  sees.  1,  2,  3. 

5.  That  no  recovery  can  be  had  on  the  part  of  the  corpora- 
tion for  a  penalty,  except  by  virtue  of  some  by-law  thereoL 
And  no  proof  was  given  of  the  existence  of  any  by-law  in  re- 
gard to  the  sale  of  spirituous  liquors. 

The  provisions  of  the  act  incorporating  the  village  of  Adri- 
an,  and  the  acts  amendatory  thereto,  and  the  by-laws,  so  far  as 
they  relate  to  the  power  of  licensing,  are  subject  to  the  pro- 
visions of  chapter  41.  The  legislature  have  the  right  to  legis- 
late upon  that  subject,  as  well  for  the  village  of  Adrian  as 
any  or  all  of  the  towns  in  this  state.  This  power  was  not  di- 
vested by  the  charter  of  the  village  or  the  laws  amendatory 
thereto.  It  is  a  political  corporation,  and  subject  to  general 
legislation.  This  subject  is  fully  discussed  and  settled  in  the 
case  of  The  People  v.  Morris^  13  Wend.  325.  The  general 
law  does  not  exempt  any  village  or  city  from  its  operation; 
on  the  contrary,  it  is  made  expressly  applicable  to  them.  See 
sections  18  and  31. 

The  objection  made  would  seem  to  embrace  the  idea  that 
the  corporation  could  not  prosecute  for  any  penalty  for 
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which  provision  was  not  *made  by  the  charter  and  its  [499*] 
amendments,  or  the  by-laws  under  them;  but  we  see 
no  valid  objection  to  a  suit  under  the  general  law  in  the  name 
of  the  corporation.  The  prosecution  is  not  for  their  benefit. 
It  was  competent  for  the  legislature  to  direct  in  what  name 
suits  might  be  brought  in  cities  and  villages,  and  in  what 
name  in  towns. 

6.  That  there  was  no  evidence  the  question  of  license  or  no 
license  was  submitted  to  the  people  at  the  preceding  charter 
election,  without  which  a  recovery  could  not  be  had.  And 
the  onus  of  proving  defendant  had  no  license  was  on  the 
plaintiffs. 

It  was  not  incumbent  upon  the  plaintiffs  to  prove  that  the 
question  of  license  or  no  license  had  been  submitted  to  the 
people  at  their  last  charter  election,  or  that  defendant  had  no 
license.  Before  any  person  is  authorized  to  sell  liquors  under 
twenty-eight  gallons,  he  must  have  a  license;  and  provision 
is  made  for  granting  licenses  by  town,  city  and  village  author- 
ities, but  those  authorities  are  not  empowered  to  grant  licenses, 
"  unless  a  majority  of  the  qualified  voters  of  the  city,  village, 
or  town,  as  it  may  be,  shall  have  voted  at  the  next  preceding 
township  or  charter  election  therein  in  favor  of  the  granting 
of  such  licenses."  The  penalty  attaches  to  a  sale  of  liquors 
without  a  license.  If  it  was  proven  that  the  defendant  had 
sold  liquors,  and  it  appeared  that  he  had  a  license,  then  the 
question  would  arise  as  to  the  vote  of  the  town  or  village.  But 
in  no  case  can  an  individual  sell  by  retail  without  a  license, 
and  we  think  the  burthen  of  proving  the  defendant  had  no 
license  was  not  thrown  upon  the  plaintiffs.  They  had  only  to 
prove  a  sale  of  liquor,  and  the  defendant  was  bound  to  pro- 
tect himself  by  showing  that  he  had  a  license.  It  is  true,  the 
complaint  involves  the  charge  that  defendant  has  violated  the 
law  in  selling  without  a  license;  but  this  is  a  negative  aver- 
ment, and  Mr.  Greenleaf,  in  his  Treatise  on  Evidence,  vol.  1, 
sec.  79,  states  the  rule  to  be,  that  "  when  the  subject  matter 
of  a  negative  averment  lies  peculiarly  loithin  the  knowledge 
c  f  the  other  party,  the  averment  is  taken  as  true,  unless  dis- 
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proved  by  that  party;"  and  he  adds,  "  such  is  the  case  in  civil 
or  criminal  prosecutions  for  a  penalty  for  doing  an  act  which 
the  statutes  do  not  permit  to  be  done  by  any  persons,  except 
those  who  are  duly  licensed  therefor;  as  for  selling  liquors, 
exercising  a  trade  or  profession,  and  the  like.  Here  the  party, 
if  licensed,  can  immediately  show  it,  without  the  least  incon- 
venience; whereas,  if  proof  of  the  negative  were  required,  the 
inconvenience  would  be  very  great."  See  English  and  Amer- 
ican authorities  cited. 
[500*]  *He  states  the  same  principle  in  his  second  volume, 
sec.  283.  But  if  the  charge  was  a  criminal  neglect  of 
duty,  whether  official  or  otherwise,  or  fraud,  etc.,  the  party 
making  the  allegation  must  prove  it.  1  Greenl.  £v.,  sec  80. 
The  rule  stated  by  Greenleaf,  and  supported  by  numerous  au- 
thorities in  the  English  books,  is  adopted  in  New  York.  The 
case  of  Potter  v.  Deyo^  19  Wend.  361,  is  in  point.  In  the 
casQ  of  The  Commonwealth  v.  Thv/rlow^  24  Pick.  374,  the 
court  adopted  a  contrary  rule,  after  arguing  the  question  with- 
out citing  any  authorities.  They  say  they  do  not  intend  to 
decide  the  general  question,  upon  whom  the  burden  of  proof 
lies  in  this  class  of  cases.  The  chief  justice  says,  cases  may 
be  affected  by  special  circumstances;  and  he  adds:  ^'In  the 
present  case,  we  think  the  prosecutor  is  bound  to  produce 
prima  facie  evidence  that  the  defendant  was  not  licensed." 
We  will  add,  the  English  rule  was  adopted  in  the  courts  of 
this  state  many  years  since. 

7.  That  the  whole  of  chapter  41  is  unconstitutional  and  void, 
because  it  is  not  complete  and  positive  in  itself,  but  depends 
apon  other  bodies  than  the  legislature  to  give  it  effect;  and 
that  there  is  no  law  in  force  imposing  a  penalty  for  selling 
liquor  without  a  license. 

We  are  unable  to  perceive  how  these  questions  arise,  or  can 
be  decided  on  this  record,  and  for  the  purpose  of  a  decision  of 
this  case  they  can  have  no  bearing.  For  if  it  be  decided  that 
the  proviso  to  the  18th  section  is  unconsitutional,  and  there> 
fore  void,  as  well  as  the  provision  providing  for  the  disposi- 
tion of  the  penalty  when  collected,  still  the  balance  of  the 
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law  may  be  valid,  and  if  so,  it  contains  an  express  prohibition 
against  selling  without  a  license,  and  a  remedy  for  its  viola- 
tion. It  furnishes  no  sound  objection  to  the  validity  of  the 
law,  that  it  prohibits  a  sale  of  spirits  without  a  license,  and  that 
no  license  could  be  obtained  after  a  vote  of  no  license,  for  this 
wonld  assume  that  it  was  a  matter  of  common  right  to  sell  in 
quantities  less  than  twenty-eight  gallons. 

By  the  case  as  presented,  it  does  not  appear  but  that  the 
village  may  have  voted  to  grant  licenses,  and  the  defendant 
had  failed  to  obtain  one.  It  never  has  been  the  law  of  this 
state  that  every  man  might  retail  spirituous  liquors  without 
a  license.  The  defendant  seems  to  admit  that  the  power  to 
judge  as  to  who  were  proper  persons  to  receive  a  license, 
should  be  vested  by  law  in  some  body  of  men,  that  this 
*branch  of  business  may  be  under  proper  regulations,  [501*] 
with  a  view  to  the  peace  and  good  order  of  society. 
Then,  suppose  the  case  of  an  individual  who,  for  good  reasons, 
such  as  intemperate  habits,  or  any  other  sufficient  cause,  was 
refused  a  license  by  the  proper  board,  and  the  further  fact 
that  the  board  had  full  power  to  grant  a  license  in  a  proper 
case;  could  he  protect  himself  under  the  law?  He  surely 
could  not.  From  the  record,  we  are  unable  to  say  that  this 
may  not  be  the  position  of  the  defendant. 

But  without  proceeding  further  with  this  argument,  we  re- 
peat our  conviction,  that  a  case  is  not  presented  which  makes 
it  necessary  or  proper  for  us  to  decide  the  constitutional  ques- 
tion urged  by  defendant's  counsel;  for  if  the  proviso  in  the 
18th  section  is  void  (as  to  which  we  do  not  decide),  we  have 
no  doubt  the  other  portions  of  the  law  which  bear  on  the  de- 
fendant in  this  case  are  valid  and  in  full  force,  and  he  has 
shown  no  good  reason  why  he  should  be  exempt  from  the  pen- 
alties consequent  upon  its  violation. 

We  are  therefore  of  opinion  that  the  judgment  of  the  county 
court  should  be  affirmed. 

Certified  accordingly. 
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Herbing  vs.  Hock  and  Hook. 

The  verdict  of  a  jury  in  the  county  court  is  not  conclusive  as  to  the  facts 
of  the  case,  on  certiorari  to  the  circuit  court.* 

The  judgment  of  a  county  court  is  to  be  reviewed  on  its  merits.  The  ver- 
dict uf  a  jury  in  that  court  should  not  be  disturbed  for  slight  causes; 
but  where  it  is  manifestly  unsupported  by  evidence,  the  Judgment 
should  be  reversed.' 

On  reversing  the  judgment  of  a  county  court,  the  circuit  coui't  may,  in  its 
discretion,  award  a  new  trial  under  the  act.    Sess.  L.  1849,  p.  290. 

Ebbor  to  Hillsdale  Circuit  Court. 
^ITowelly  for  plaintiff  in  error. 
Uinman^  for  defendants  in  error. 

[502*  1  *By  the  CouHy  Mundy,  J.  The  plaintiff  brought  an 
action  of  trespass,  before  a  justice  of  the  peace  of  Hills- 
dale county,  against  the  defendants,  for  taking  and  carrying 
away  a  quantity  of  lumber.  Judgment  was  rendered  by  the 
justice  for  the  plaintiff.  From  this  judgment  the  defendants 
appealed  to  the  county  court  of  Hillsdale  county. 

Note.  —  *  As  to  the  functions  of  a  \*Tit  of  certiorari^  See  R<iot  v,  Barnes, 
p.  87,  supra,  and  note;  Goodrich  v.  Commissioners  of  Lima,  p.  385,  tuproy 
and  note. 

This  decision  stands  essentially  overruled  in  Higley  d.  Lant,  3  Mich. 
G12,  and  Berry  v.  Lowe,  10  id.  0. 

— 'The  oflSce  of  a  certiorari  is  not  to  review  questions  of  fact,  but  of  law, 
and  in  examining  into  the  evidence,  the  appellate  court  does  so,  not  to  de- 
termine whether  the  probabilities  preponderate  one  way  or  the  other,  but 
simply  to  determine  whether  the  evidence  is  such  that  it  will  justify  the 
finding  as  a  legitimate  inference  from  the  facts  proved,  whether  that  infer- 
ence would  or  would  not  have  been  drawn  by  the  appellate  court,  Jackson 
«.  People,  9  Mich.  Ill;  Higley  v.  Lant,  8  id.  612;  Hyde  v.  Nelson,  11  id. 
363;  Cicotte  v.  Morse,  8  id.  434;  Berry  v.  Lowe,  10  id.  9;  Linn  t.  Roberts, 
15  id.  443;  Overpack  v.  Ruggles,  27  id.  65;  McQraw  v.  Schwab,  23  id.  18; 
Parsons  r.  Dickiusoa,  23  id.  56.  But  where  the  return  shows  no  compe- 
tent evidence  on  which  to  base  the  judgment,  and  also  that  all  the  evidence 
introduced  be  low  has  been  returned,  the  judgment  below  will  be  revened 
for  error  of  law.  as  being  wholly  without  evidence  to  sustain  it  Same 
cases,  and  also  Gaines  r.  Betts,  2  Doug.  98;  Welch  c.  Bagg,  12  Mich.  41; 
Dictum  to  t!.e  contrary,  in  5  Mich.  532,  corrected  in  10  id.  13. 
620 


OCTOBER  TERM,  1850.  -502 


Herrinfr  vs.  Hock  and  Hock. 


Upon  the  trial  of  the  cause  in  that  court,  the  jury  gave  a 
verdict  for  the  plaintiflF  for  $13,  for  which  sura,  with  costs, 
judgment  was  rendered.  From  the  county  court,  the  cause 
was  removed  by  certiorari  into  the  circuit  court  for  Hillsdale 
county,  where  the  judgment  of  the  county  court  was  reversed, 
and  it  is  now  here  upon  writ  of  error,  to  be  disposed  of  by  this 
court. 

It  is  assigned  for  error,  that  the  circuit  court  erred  in  re- 
versing the  judgment  of  the  county  court  rendered  upon  the 
verdict  of  the  jury;  that  the  verdict  of  the  jury  was  conclas-* 
ive  upon  the  facts  submitted  to  them;  and,  further,  that  such 
verdict,  and  the  judgment  thereon,  were  in  accordance  with 
the  law  and  the  facts  of  the  case. 

It  will  not  be  denied  that  it  was  the  appropriate  duty  of 
the  jury  to  pass  upon  the  testimony,  and,  having  ascertained 
the  facts,  to  find  a  verdict  accordingly,  and  that  such  verdict, 
and  the  judgment  thereon,  should  not  for  slight  causes  be  dis- 
turbed by  the  appellate  court;  but  there  can  be  no  doubt  of 
the  power  of  the  circuit  court  to  review,  in  a  civil  case,  a 
judgment  of  the  county  court  upon  its  merits,  and,  when  the 
verdict  upon  which  it  was  rendered  is  manifestly  unsupported 
by  the  evidence,  to  reverse  such  judgment.     R.  S.  387,  sec.  64. 

It  is  proper  to  remark  that  the  judgment  of  the  circuit 
court  was  rendered  before  the  act  of  1849  took  efifect,  which 
authorized  the  circuit  court,  upon  reversal  of  a  judgment,  to 
remand  the  cause  to  the  county  court  for  a  new  trial.  If  this 
act  had  been  in  force  when  the  judgment  of  the  circuit  court 
Was  rendered,  that  court  might,  in  its  discretion,  have  awarded 
a  new  trial.  As  it  was,  all  that  the  circuit  court  could  do,  if 
satisfied  that  the  verdict  was  wrong,  was  to  reverse  the  judg- 
ment, leaving  it  to  the  plaintiff  to  bring  a  new  action,  if  he 
should  think  proper  so  to  do. 

We  are  satisfied,  from  a  review  of  the  testimony,  with  the 
judgment  of  the  circuit  court.         % 

The  defendants  held  the  note  of  the  plaintiff  for  fifty  dol- 
lars, payable  to  H.  Myers,  or  bearer,  in  lumber,  at  his 
steam  saw  mill  in  Allen,  with*in  one  year  from  its  [608*] 
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date,  npon  ten  days'  notice.  The  note  ^as  dated  Jan- 
nary  6, 1848.  On  the  29th  or  30th  of  December,  1848,  one 
of  the  defendants  gave  notice  to  the  plaintiff,  who  said  to  him, 
that  if  he  would  come  in  about  ten  days,  the  lumber  would  be 
ready  for  him.  By  the  testimony  of  H.  Montgomery,  he,  at 
the  request  of  the  plaintiff,  about  the  last  of  December,  1848, 
or  the  first  of  January,  1849,  notified  the  defendants  that  the 
lumber  was  ready  for  them;  that  the  price  of  the  first  quality 
was  $8,  a  whole  stock  $7,  and  a  poorer,  $6;  and  showed  them 
a  pile  of  lumber  that  had  been  sawed  for  them. 

On  the  10th  of  January  one  Gregory,  who  was  in  the  em- 
ployment of  the  plaintiff,  delivered  to  Henry  Hock  one  thous- 
and feet,  which  was  taken  away,  and  of  this,  Gregory  the  same 
day  informed  the  plaintiff;  and  in  the  afternoon  of  the  same 
day  the  plaintiff  measured  and  delivered  to  the  defendants  six- 
teen hundred  feet  more. 

After  this  last  quantity  had  been  loaded  on  the  defendants' 
sleighs  and  driven  some  ten  rods,  the  plaintiff  asked  to  have 
the  amount  indorsed  on  the  note.  Henry  Hock  said  they  had 
not  the  note  with  them.  The  plaintiff  then  asked  for  a  receipt 
to  apply  on  the  note,  and  told  the  defendants  that  they  could 
not  have  the  lumber  unless  it  was  indorsed  on  the  note,  re- 
ceipted or  paid  for;  and  the  defendants  drove  off  with  the  lum- 
ber. Tliere  was  some  conversation  about  the  price  of  the  lum- 
ber. The  plaintiff  said  he  would  sell  no  more  good  lumber 
for  less  than  $8.  The  defendants  said  they  could  get  good 
lumber  at  Jonesville  or  Hillsdale  for  $6  or  $6.^0.  The  plaint- 
iff said  the  price  was  $8,  at  which  price  they  might  take  it  or 
leave  it. 

These  facts  clearly  show  a  transfer  of  property  in  the  lum- 
ber. There  was  not  only  a  sale  and  delivery,  but  payment 
also.  It  was  undoubtedly  the  understanding  of  the  parties  at 
the  time  of  the  delivery  of  the  lumber — and  the  measurement 
by  the  plaintiff  and  the  loading  by  the  defendants  upon  their 
sleighs  constituted  an  actual  delivery —  that  it  was  delivered  in 
part  payment  of  the  note. 

In  fair  dealing  the  defendants  should  have  given  the  receipt 
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asked  for;  but  after  the  delivery  of  the  lumber  in  part  pay- 
ment of  plaintiff's  note,  held  by  the  defendants,  the  property  in 
the  lumber  was  changed,  and  the  defendants  were  not  wrong 
doers  in  keeping  possession  of  it  The  receipt  would  have  been 
evidence,  and  nothing  more,  of  the  delivery  of  the  lumber  in 
part  payment  of  the  note;  and  of  this  fact,  as  appears 
*from  the  testimony  upon  the  trial,  the  plaintiff  had  [504*] 
already  abundant  evidence  within  his  reach. 

The  judgment  of  the  circuit  court  must  be  affirmed|  with 
costs. 

Judgment  aflSrmed. 


PeBKINS  vs.   SuFSBIirrENDENTS  OF  THE  PoOS  OF  LaFESB 

OOUNTT. 

A  certiorari  lies  to  the  county  court  to  review  a  Judgment  of  that  court  on 
proceedings  instituted  under  ch,  42,  R  8.,  as  the  cause  cannot  be  car- 
ried to  the  circuit  court  of  the  coun^  for  review,  under  ch.  98,  R.  B. 

Motion  to  dismiss  certiorari. 
StevenSj  for  the  motion. 
Goodrichj  contra. 

By  the  Courtj  Whifflb,  0.  J.    Proceedings  in  this  cause 
were  instituted  against  the  plaintiff  in  error  under  the  provis- 

NoTB. —  Bastardy  proceedings  in  the  county  court  being  special  proceed- 
ings, can  not  be  reviewed  in  the  circuit  court  by  certiorari,  like  an  ordin- 
ary Judgment  of  the  county  court,  and  therefore  there  w  no  other  remedy 
than  the  common  law  remedy  by  ceitiorari  direct  ttom  the  supreme  court 
Warner  «.  Porter,  2  Doug.  868;  Cross  e.  People,  10  Mich.  34.  Where  appeal 
can  be  had,  certiorari  should  not  be  allowed,  People  v.  Farwell,  4  Mich.  556, 
unless  circumstances  exist  which  show  that  a  failure  of  justice  will  result 
fh>m  denying  it;  Farrell  v,  Taylor,  13  Mich.  113.  The  writ  sustained  in  a 
street  opening  case  notwithstanding  an  appeal  was  givei\by  statute,  Specht 
«.  Detroit,  30  id.  168;  People  v,  Brightou,  30  id.  57.  For  similar  spo- 
cial  proceedings  in  which  certiorari  is  the  proper  remedy,  see  Root  v, 
Barnes,  anUj  87;  People  v.  Judge  of  Branch  Circuit  Court,  1  Doug.  819; 
Jerome  v.  Williams,  18  Mich.  531. 
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ioTifl  of  ch.  42,  R.  S.  The  respondent  having  recognized  to 
appear  in  the  circuit  court  for  the  county  of  Lapeer,  the  cause 
was  .subsequently  transferred  to  the  county  court,  where  a  trial 
was  had  and  a  judgment  rendered,  to  reverse  which  the  writ 
of  certiorari  in  this  cause  is  prosecuted.  A  motion  is  now 
made  to  dismiss,  on  the  sole  ground  that  this  court  has  no  juris- 
diction of  the  cause.  It  is  urged  by  the  defendants  in  error, 
that  the  judgment  below  must  first  be  reviewed  by  the  circuit 
court  by  certiorari,  under  the  general  provisions  of  the  revised 
statutes  which  authorize  that  tribunal  to  review  all  judgments 
of  the  county  court.  The  ground  assumed  by  the  defendants 
must  be  esteemed  conclusive,  unless  it  is  clear  that  the  judg- 
ment autliorized  to  be  rendered  by  the  provisions  of  oh.  43  is 
such  an  one  as  to  make  it  impracticable  for  the  respondent  to 
avail  himself  of  the  remedy  which  ch.  92,  R.  S.,  furnishes  to 
parties  aggrieved  by  the  judgment  of  the  connty  court. 

It  is  to  be  noticed  that  the  proceedings  against  the  respond- 
ent were  special,  and  the  form  of  the  judgment  upon 
[505*]  conviction  peculiar.  The  *respondent,  upon  conviction, 
is  to  be  adjudged  the  father  of  the  child,  and  to  stand 
chargeable  with  its  maintenance. 

It  is  difficult  to  conceive  how  the  respondent  could  have 
availed  himself  of  the  general  provisions  which  prescribe  the 
mode  of  reviewing  a  judgment  of  the  connty  couri  by  the  cir- 
cuit. Section  48  of  chapter  92,  R.  S.,  directs  a  bond  to  be 
given  in  double  the  amount  of  debt,  damages  and  costs  that 
mjiy  be  awarded  against  the  appellant.  It  is  quite  clear,  then, 
that  the  judgment  to  be  reviewed  by  certiorari^  mast  be  one 
for  debt  or  damages.  The  proceeding  under  chapter  42  con- 
templates, as  I  have  shown,  no  such  judgment,  and  the  re- 
spondent could  not,  therefore,  avail  himself  of  the  provisions 
of  chapter  92,  to  have  the  judgment  of  the  county  court  re- 
viewed. The  remedy  by  certiorari  authorized  by  that  chap- 
ter, applies  solely  to  judgments  rendered  by  that  tribunal  in 
the  ordinary  exercise  of  its  original  and  appellate  jurisdiction, 
and  not  to  judgments  rendered  by  virtue  of  the  special  pro- 
ceedings authorized  by  chapter  42. 
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There  being,  then,  no  other  mode  of  reviewing  the  judg- 
ment before  us,  the  respondent  had  the  right  to  avail  himself 
of  the  general  superintending  power  which  this  court  possesses 
over  all  inferior  jurisdictions,  and  to  have  the  proceedings  of 
the  court  below  reviewed  by  this  court  in  the  mode  authorized 
by  the  common  law. 

Motion  denied. 
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*Mo8B»  VS.  Steamboat  Missourl  [607*] 

By  the  act  to  provide  for  the  collection  of  demaDds  against  boats  and  ves- 
sels, Sess.  L.  1880,  p.  70,  no  specific  lien  is  given  upon  the  vessel,  until 
an  actual  levy  under  the  attachment;  and  the  remedy  given  by  the  act 
is  general,  and  not  restricted  to  causes  of  action  arising  within  the 
state. 

This  case  was  decided  in  the  Sapreme  Court,  in  March, 
in  1842. 

The  following  is  the  opinion  of  the  conrt: 

By  the  Court.  This  is  a  case  certified  from  Wayne  Circuit 
Court  by  Mr.  Justice  Morell,  the  presiding  judge  of  that 
court. 

The  plaintiff  filed  his  claim  and  sued  out  an  attachment 
against  this  boat,  under  the  act  of  April  10,  1839,  entitled 
"  An  act  to  provide  for  the  collection  of  demands  against  boats 
and  vessels."  The  plaintiff's  claim  is  for  work  and  labor  in 
building  the  boat. 

The  claim,  when  filed  with  the  clerk  of  the  circuit  Court, 
stands  as  the  declaration  of  the  plaintiff,  under  the  provisions 
of  the  fourth  section  of  the  act. 

To  this  claim,  a  plea  on  behalf  of  the  owners  of  the  boat,  to 
the  jurisdiction  of  the  court,  was  filed,  setting  forth  that  the 
demand  of  the  plaintifi'  did  not  arise  in  this  state,  but  in  the 
state  of  Ohio;  that  the  boat  was  built  in  Ohio,  and  that  the 
cause  of  plaintiff's  action  is  for  labor  in  building  and  furnish- 
ing the  boat  in  the  state  of  Ohio,  previous  to  the  7th  July, 

Note.  —  Overruled  by  fiidweU  «.  Whitaker,  p.  469,  which  see  and  note. 
Tidily  also,  Parsons  tj.  Russell,  U  Mich.  118;  and  note  to  3  Mich.  p.  1. 
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1840,  and  that  the  boat  was  never  in  the  waters  within  this 
state  until  after  that  day. 

The  plaintitF  demurred  generally  to  this  plea,  and  the  re- 
spondents  have  joined  in  the  demurrer. 

In  support  of  this  plea  it  is  contended : 

1.  That  the  statute  gives  a  specific  lien  upon  boats  and  ves- 
sels in  certain  cases,  independent  of  the  process  by  attachment 
to  enforce  this  lien,  and  is  in  fact  an  adoption  of  a  principle 
of  the  maritime  law,  and  the  modes  of  proceedings  in  the  ad- 
miralty courts. 
[508*]  *2.  That  the  remedy  by  attachment  to  enforce  such 
lien  can  only  be  had  when  this  specific  lien  exists. 

3.  That  the  statute  does  not,  and  could  not  give  this  specific 
lien  on  a  boat  or  vessel  without  the  state,  and  in  the  case  of 
labor  for  building  the  boat  or  vessel  out  of  this  state. 

4.  That  this  statute  is  remedial,  and  must  be  construed  with 
reference  to  the  mischief  intended  to  be  remedied.  The  mis- 
chief having  been  that  the  citizens  of  this  state  were  put  to  great 
loss,  expense,  delay  and  inconvenience  in  obtaining  payment 
for  supplies  furnished,  and  work  and  labor  performed  on  boats 
and  vessels  lying  within  the  waters  of  this  state,  when  they 
may  be  owned  by  residents  of  other  states;  and  that  the  gen- 
eral expressions  in  the  statutes  must  be  limited  to  certain 
specified  cases  of  demands  mentioned  in  the  statute,  and  ac- 
cruing within  the  jurisdiction  of  this  state. 

Whether  any  of  these  propositions  are  sustainable,  will  de- 
pend upon  the  construction  of  the  statute  in  question.  The 
first  section  of  the  statute  is  in  these  words: 

"  That  every  boat  or  vessel  used  in  navigating  the  waters  of 
this  state  shall  be  liable: 

"  1.  For  all  debts  contracted  by  the  owner,  master,  agent  or 
consignee  thereof,  on  account  of  supplies  furnished  for  the 
use  of  such  boat  or  vessel ;  on  account  of  work  done  or 
services  rendered  on  board  such  boat  or  vessel;  on  account  of 
labor  done  or  materials  furnished  by  mechanics,  tradesmen  or 
others,  in  and  for  the  building,  repairing,  fitting  out,  furnish- 
ing  or  equipping  such  boat  or  vessel. 
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"2.  For  all  sums  due  for  the  wharfage  or  anchorage  of 
such  boat  or  vessel  within  this  state. 

"  3.  For  all  demands  or  damages  accruing  from  the  non- 
performance of  any  contract  of  affreightment,  or  of  any  con- 
tract touching  the  transportation  of  persons  or  property, 
entered  into  by  the  master,  owner,  agent  or  consignee  of  the 
boat  or  vessel  on  which  such  contract  is  to  be  performed. 

"4.  For  all  injuries  done  to  persons  or  property  by  such 
boat  or  vessel,  in  all  instances  where  the  same  is  shown  to 
have  occurred  through  the  negligence  or  misconduct  of  the 
master  or  hands  thereon  employed." 

The  second  section  provides,  that: 

"  Any  person  having  a  demand  as  aforesaid,  instead  of  pro- 
ceeding for  the  recovery  thereof  against  the  master, 
owner  or  consignee  of  a  *boat  or  vessel,  may,  at  his  op-  [509*] 
tion,  institute  suit  against  such  boat  or  vessel  by  name. 

^'  Sec.  3.  Any  plaintiff',  wishing  to  institute  suit  against  a 
boat  or  vessel,  shall  file  his  complaint  against  such  boat  or 
vessel  by  name,  with  the  clerk  of  the  circuit  court  of  the  coun- 
ty in  which  such  boat  or  vessel  may  be." 

Sec.  5  provides  that  when  the  complaint  shall  be  filed,  the 
clerk  shall  issue  an  attachment  against  such  boat  or  vessel,  its 
tackle,  apparel  and  furniture. 

By  these  provisions,  it  is  manifest  that  a  specific  lien  upon 
the  boat  or  vessel,  on  the  accruing  of  the  demand  in  any  of 
the  causes  specified  in  the  first  section,  is  not  given,  and  that 
no  lien  whatever  attaches  to  the  boat  or  vessel  until  the  actual 
levy  under  the  attachment. 

It  is  true  the  statute  declares  that  the  boat  or. vessel  shall 
be  liable  for  certain  debts  and  demands,  but,  by  the  subsequent 
provisions,  it  is  declared  what  that  liability  is,  and  directs 
how  it  may  be  enforced. 

The  first  provision  in  the  first  section,  that  the  boat  or  ves- 
sel shall  be  liable,  is  explained  by  the  subsequent  provisions; 
and  if  that  provision  had  been  wholly  omitted,  and  the  stat- 
ute had  simply  declared  that  a  claimant,  having  certain  spe- 
cified demands,  might,  if  he  thought  proper,  file  his  claim 
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against  the  boat  or  vessel  by  name,  and  take  an  attachment,  it 
would  have  had  the  same  effect,  and  must  have  received  the 
same  construction. 

We  think,  therefore,  that  no  lien  whatever  upon  the  boat 
attached  at  the  time  the  demand  originated  or  accrued,  and 
that  no  lien  exists  under  this  statute  until  an  actual  levy  in 
virtue  of  the  attachment. 

The  only  remaining  question  involved  in  this  case  is,  wheth- 
er the  special  remedy  given  by  the  statute  extends  to  the 
plaintiff's  claim  for  labor  in  building  this  boat  in  the  state  of 
Ohio. 

The  debts  and  demands  specified  in  the  first  section  of  the 
statute  are  all  debts  contracted  by  the  owner,  master,  agent  or 
consignee,  on  account  of  supplies,  work  done,  or  services  ren- 
dered on  board,  labor  and  materials  in  the  building,  repair- 
ing, etc.;  all  damages  for  nonperformance  of  certain  contracts, 
all  injuries  done  to  persons  or  property,  occurring  through 
tlie  negligence  or  misconduct  of  the  master  or  hands  on  board. 

Some  of  these,  we  should  naturally  suppose,  must  almost  of 
necessity  be  cases  of  contracts  or  injuries  made  and  suffered 

without  this  state. 
[510*]  *And  from  the  generality  of  the  provisions,  and  the 
absence  of  all  indications  that  the  remedy  was  intended 
to  apply  only  to  cases  arising  within  the  jurisdiction  of  this 
state,  it  would  be  controlling  the  positive  terms  and  expres- 
sions of  the  statute  for  this  court  so  to  limit  the  application 
of  the  remedy. 

But  if  any  doubt  could  otherwise  be  entertained  upon  this 
point,  the  second  subdivision  of  the  first  section  leaves  no 
room  for  doubt  as  to  the  intention  of  the  legislature.  It  is 
there  provided  that  the  boat  or  vessel  shall  be  liable  ^^  for  all 
sums  due  for  the  wharfage  or  anchorage  of  such  boat  or  vessel 
within  this  state." 

As  to  this  particular  debt,  the  remedy  is  expressly  limited 

to  the  cause  of  action  arising  within  this  state,  which  shows 

conclusively  that  the  legislature  did  not  intend  so  to  limit  the 

other  causes  of  action  specified  in  the  act. 
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But  it  has  been  contended  by  the  counsel  for  the  respond- 
ents, that  such  a  construction  would  subvert  one  of  the  first 
and  fundamental  principles  of  the  common  law  an^  common 
justice,  by  subjecting  one  man's  property  to  be  taken  and  ap- 
plied to  satisfy  the  debts  of  another;  that  the  court  will  intend 
that  the  legislature  did  not  mean  to  establish  such  a  rule. 
This  principle  of  construction  has  been  sometimes  adopted 
when  the  intention  of  the  legislature  was  not  expressed  in  ex- 
plicit and  unquestionable  terms.  But  it  should  be  applied 
with  the  utmost  caution. 

It  is  true  that  Lord  Coke  said,  in  Bonham^s  Case,  8  Rep. 
116,  "That  where  an  act  of  Parliament  is  against  common 
rights  or  reason,  or  repugnant  or  impossible  to  be  performed, 
the  common  law  shall  control  it,  and  adjudge  it  to  be  void.'' 
And  Lord  Holt,  as  a  modern  writer  says,  to  the  dismay  of  all 
mere  lawyers,  expressed  an  opinion  that  the  observation  of 
Lord  Coke  was  not  extravagant,  but  was  a  very  reasonable 
and  true  saying. 

It  is  supposed  that  King  James  alluded  to  this  subject 
when  he  said  that  in  Coke's  Reports  were  many  dangerous 
conceits  of  his  own,  uttered  for  law,  to  the  prejudice  of  the 
crown,  parliament  and  subjects.  And  Lord  EUesmere,  in  his 
observations  on  Lord  Coke's  Reports,  calls  this  passage  a  par- 
adox, which  derogated  much  from  the  wisdom  and  power  of 
parliament;  that  when  the  three  estates,  king,  lords  and  com- 
mons have  spent  their  labors  in  making  a  law,  three  judges 
on  the  bench  shall  frustrate  and  destroy  their  pains,  advanc- 
ing the  reason  of  a  particular  court  above  the  judgment 
of  all  the,  earldom.  Lord  EUesmere  fur*ther  adds,  [511*] 
'*  Besides,  more  temperately  did  the  revered  Chief  Jus- 
tice Heble,  in  the  time  of  Edward  III,  deliver  his  opinion, 
8  Ed.  Ill,  cited  by  Co.  Rep.  11,  f .  98,  when  he  said,  some  acts 
of  Parliament  are  made  against  law  and  right,  which  they 
that  made  them  perceiving,  would  not  put  them  into  execu- 
tion ;  for  it  is  magis  conquorum  that  acts  of  Parliament  should 
l)e  corrected  by  the  same  pen  that  drew  them,  than  be  dashed 
to  pieces  by  the  opinion  of  a  few  judges." 
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And  Sir  Wm.  Blackstone  says,  •'  If  the  Parliament  will  pos- 
itively enact  any  thing  to  be  done  which  is  unreasonable,  1 
know  of  no  power  in  the  ordinary  forms  of  the  constitution 
vested  with  authority  to  control  it." 

But  without  attempting  to  settle  this  grave  question  in  the 
abstract,  it  appears  to  me  that  the  ground  upon  which  the  ob- 
jection is  urged  does  not  exist — at  least,  to  the  extent  alleged. 
It  is  true,  that  the  enforcement  of  this  remedy  may,  in  some 
cases,  take  the  property  of  others  than  the  person  who  made 
the  contract,  but  this  is  not  the  direct  and  necessary  result 
When  such  a  case  shall  occur,  it  will  then  be  the  time  to  de- 
cide whether  in  the  given  case  the  remedy  shall  be  enforced 
to  the  prejudice  of  the  claimant.     Such  is  not  this  case. 

The  fact  that  the  cause  of  action  arose  in  the  state  of  Ohio, 
does  not  prevent  the  creditor  from  availing  himself  of  the  lex 
fori^  and  the  lex  rei  sitCBy  wlaere  he  seeks  to  enforce  the  col- 
lection of  his  demands.  The  remedy  is  as  well  open  to  him 
in  such  case,  as  if  he  sought  to  enforce  his  demand  under  the 
general  attachment  law,  in  case  the  debtor  was  nonresident  in 
the  state,  but  had  property  here  to  be  attached.  The  princi- 
ple is  the  same. 

The  law  of  the  place  where  the  remedy  is  sought  to  be  en- 
forced, must  govern,  as  to  the  nature  and  form  of  that  reme- 
dy; and,  however  variant  this  law  maybe  from  that  of  the 
place  where  the  contract  was  made,  still  it  does  not  affect  the 
nature  and  obligation  of  the  contract.  It  affects  only  the 
remedy. 

Plea  bad  —  demurrer  sustained. 


[612*]  *State  of  Miohiga-N  vs.  How  et  al. — ^MoRbtnolds  vs. 

Goddard  et  al. 

The  directors  and  stockholders  of  a  bank  organized  under  **  An  act  to  or* 
ganize  and  regulate  banking  associations/'  Sess.  L.  1837,  p.  76,  and  the 
acts  amendatory  thereto,  commonly  called  the  genera]  banking  law, 


Note.  —  See  note  to  Comstock  o.  Draper,  p.  581,  mpra, 
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are  not  liable  for  tbe  payment  of  the  bills,  or  other  indebtedness  of  the 
bank,  either  as  stockholders  and  directors  of  the  association,  or  as  part- 
ners. 

These  cases  were  decided  by  the  chancellor  on  March  10, 
1846.  They  involved  one  and  the  same  question,  viz.:  the 
liability  of  the  president  and  directors  of  banks  organized  un- 
der the  act  entitled  "An  act  to  organize  and  regulate  banking 
associations,"  Sess.  L.  1837,  p.  76,  and  the  acts  amendatory 
thereto,  for  the  payment  of  the  bills  and  other  indebtedness  of 
the  association.  The  first  was  a  bill  filed  by  the  state  against 
the  president  and  directors  of  the  Bank  of  Saline,  to  charge 
them  individually  with  the  payment  of  the  bills  of  the  bank, 
to  which  defendants  demurred.  The  other  case  differed  from 
the  first  only  in  that  the  bill  was  filed  by  an  individual,  and 
against  the  president  and  directors  of  another  association. 

Seamarhy  for  complainant. 

Romeyn^  for  defendants. 

Chancellor.  The  supreme  court,  in  the  case  of  Green  v, 
Gra/vea^  1  Doug.  351,  having  decided  the  generalbanking  law, 
under  which  the  Bank  of  Saline  was  organized,  unconstitu- 
tional, as  it  regards  the  corporate  existence  of  associations 
organized  under  it,  it  follows  the  defendants  cannot,  under  the 
law,  be  charged  in  their  individual  capacity  with  the  debts  of 
the  bank,  by  reason  of  their  being  members  of  the  corporation ; 
for  where  there  is  no  corporation  there  are  no  corporators. 

But  it  is  insisted  they  are  liable  as  partners.  This  would 
undoubtedly  be  true,  if  the  association  had  been  formed  for 
the  purpose  of  prosecuting  a  business  not  prohibited  by  law. 
If  the  act  in  question  had  had  for  its  object  the  incorporation 
of  associations  for  manufacturing  purposes,  instead  of  bank- 
ing, the  only  effect  of  the  unconstitutionality  of  the  law  would 
have  been  to  make  them  liable  for  the  debts  of  the  association 
as  general  partners,  instead  of  corporators  under  the  act. 

*One  of  the  objects  to  be  gained,  and,  perhaps,  in  [513*] 
gome  cases  almost  the  only  one,  by  an  act  of  incorpora- 
tion to  do  what  the  corporators  might  do  without  it,  exempt- 
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iug  from  individual  liability  for  the  debts  of  the  association; 
and  when  the  law  under  which  such  exemption  is  claimed  is 
unconstitutional,  the  exemption  itself  ceases  to  exist,  and  the 
creditors  of  the  association  are  remitted  to  their  common  law 
remedy  for  the  collection  of  their  debts.  In  such  a  case,  the 
law  under  which  the  association  had  been  formed  would  have 
nothing  to  do  in  fixing  the  liability  of  the  associates.  Their 
liability  would  be  determined  by  the  law  of  partnership,  and 
not  by  the  act  under  which  they  had  claimed  a  corporate  ex- 
istence. 

Is  this  principle  applicable  to  associations  formed  under  the 
general  banking  law! 

On  the  part  of  the  defense,  it  is  insisted  that,  by  the  gen- 
eral banking  law,  the  legislature  intended  to  confer  the  right 
of  banking  on  corporations,  organized  in  pursuance  of  the  law, 
and  not  upon  individuals,  as  such,  associated  together  for  that 
purpose;  and  that  the  law  in  this  particular  having  been  de- 
clared unconstitutional,  all  issues  of  bank  paper  by  the  asso- 
ciation were  illegal,  under  the  act  to  restrain  unincorporated 
banking  associations  (Laws  of  18B3,p.  530);  which  act  was  in 
force  when  the  Bank  of  Saline  was  organized,  and  the  princi- 
ples of  which  were  afterwards  incorporated  in  the  Eevised 
Statutes,  p.  221.  On  the  other  hand,  it  is  said  the  general 
banking  law  is  unconstitutional  only  as  to  the  corporation; 
that  in  all  other  respects  it  is  operative;  and  that  by  it  the  de- 
fendants were  authorized  to  establish  a  bank,  as  an  association, 
without  corporate  powers;  that  a  statute  may  be  good  in  part 
and  bad  in  part;  and  that  the  act  in  question  is  good  so  hr 
as  it  confers  banking  powers  on  the  defendants  as  an  associa- 
tion, but  unconstitutional  and  bad  as  to  the  corporation. 

The  general  banking  law  does  not  repeal  the  restraining  act 
It  does  not  authorize,  or  profess  to  authorize,  individual  bank- 
ing. Neither  does  it  authorize  defendant,  or  any  other  per- 
sons, by  name,  to  do  a  banking  business;  and  then,  to  facili- 
tate their  operations,  undertake  to  confer  corporate  powers 
upon  them.  If  it  did,  it  might  be  likened  unto  a  grant  of 
two  things,  one  of  which  the  grantor  had  not  the  power  to 
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dispose  of;  or  to  an  insolvent  law,  discharging  a  debtor  from 
the  payment  of  his  debts,  which  has  been  held  to  be  unconsti- 
tutional as  to  preexisting  debts,  and  constitutional  as 
to  debts  contracted  subsequently  to  *the  passage  of  the  [514*] 
law.  In  such  cases  the  court  give  eifect  to  the  con- 
tract or  law,  so  far  as  it  can  be  done  legally,  but  in  the  mode 
pointed  out  by  the  contract  or  law  itself;  that  is,  in  the  same 
manner  it  would  have  given  effect  to  the  whole  contract  or 
law,  had  no  legal  objection  existed  to  enforcing  it  in  toto. 

Neither  can  the  general  banking  law  be  construed  into  a 
repeal  of  the  restraining  act,  or  into  a  license  for  banking,  in  fa- 
vor of  individuals  who  have  complied  with  its  provisions. 
There  is  nothing  in  the  act  inconsistent  with  the  restraining 
law;  and  T  think  it  will  appear  obvious  to  any  one  who  will 
take  pains  to  read  the  act,  that  it  was  not  intended  to  author- 
ize individual,  joint  stock,  or  partnership  banking.  The  ob- 
ject the  legislature  had  in  view  was  to  create  corporations  for 
banking  purposes.  Had  they  not  failed  in  this,  no  one  would 
ever  have  thought  of  construing  the  act  into  a  license  for  un- 
incorporated banking. 

But  it  is  said,  "  The  principal  end  and  object  of  the  legisla- 
ture was  not  to  create  corporations;  corporate  powers  were 
but  a  means  to  effect  an  ulterior  end  or  object,  which  was  sup- 
posed to  be  of  greater  practical  effect  and  importance  to  the 
people,  to  wit:  a  supply  of  a  paper  circulating  medium,  or  a 
paper  currency,  as  a  substitute  for  coin." 

Conceding  such  to  have  been  the  case,  does  the  conclusion 
sought  to  be  deduced  from  it  follow?  By  no  means,  unless 
we  admit  a  power  in  the  judiciary  to  do  what  the  legislature 
might  have  done,  but  did  not  do.  It  will  hardly  be  contended 
that,  where  the  legislature  aim  to  effect  a  particular  object,  and 
prescribe  the  means  by  which  it  is  to  be  brought  about,  and 
the  means  prescribed  fall  short  of  the  end,  that  the  judiciary 
may  put  itself  in  the  place  of  the  legislature,  and  devise  other 
means  better  adapted  to  the  end.  Such  a  power  would  de- 
volve  upon  the  court,  legislative  as  well  as  judicial  functions. 
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The  means,  when  prescribed,  as  well   as  the  object  to  be 
achieved,  must  be  regarded. 

From  this  conrse  of  reasoning  it  follows,  the  Bank  of  Sa- 
line was  an  association  of  individuals  for  banking,  in  viola- 
tion of  the  restraining  act.  And  its  effect  upon  the  legal  lia- 
bility of  the  defendants,  for  the  bills  put  in  circulation  by  the 
association  is  next  to  be  considered. 

The  restraining  act  imposes  a  penalty  on  individuals  con- 
cerned in  unlawful  banking,  and  declares  all  notes  and  securi- 
ties for  the  payment  of  money,  or  the  delivery  of  property, 
given  to  any  such  association,  institution  or  company, 
[615*]  null  and  void,  without  making  any  mention  of  *thp 
bills  put  in  circulation,  or  contracts  made  by  the  com 
pany.  But  this  is  immaterial,  for  the  principle  is  well  set 
tied,  that  "a  contract  founded  upon  an  unlawful  act,  whether 
it  be  rnxiT/wm,  jtrohihituTri  or  malum  in  se^  cannot  be  enforced 
by  action."  Pennington  v.  Townaend^  7  Wend.  276 ;  Bafik 
of  U.  S,  V.  Osbom,  2  Pet.  527. 

Demurrer  allowed,  and  bill  dismissed  without  costs. 
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ABATEMENT. 

1.  Plaintiff  commenced  two  suits  against  defendant  on  the  same  day,  for  the 

same  cause  of  action — one  by  declaration  and  the  other  by  attach- 
ment.  The  court  presumed,  nothing  appearing  on  the  record  to  the 
contrary,  that  the  suit  by  declaration  was  first  c«)mmenced,  and  held 
that  a  plea  of  that  suit  in  abatement  of  the  attachment  suit  was  bad, 
because  the  plea  did  not  state  that  it  was  still  pending.  WaUs  v. 
JoneSf  254 

2.  Where  a  plea  in  abatement  averred  another  suit  was  commenced  at  the 

same  time,  upon  and  for  the  not  performing  the  very  same  identical 
promises  and  undertakings,  without  adding,  in  the  said  declaration  in 
thie  present  suit  mentioned,  or  other  equivalent  words,  it  was  held  bad 
on  that  account.  Ibid. 


ACKNOWLEDGMENT  OP  DEEDS. 

1.  A  certificate  of  acknowledgment  to  a  deed  described  it  as  the  foregoing 

mortgage.  Held,  a  clerical  error,  and  that  the  certificate  was  sufficient. 
Ives  v.  Kimball,  808 

2.  A  certificate  of  Uie  acknowledgment  of  the  execution  of  a  deed  by  a  feme 

covert,  under  the  act,  Sess.  L.  1840,  p.  167,  sec.  4,  certifying  that  *' sep- 
arately and  apart  from  her  husband  she  acknowledged  that  she 
executed  the  same  freely,  and  without  fear  or  compulsion  of  any  one," 
without  stating  that  it  was  on  a  private  examination,  is  void.  SihUy 
0.  Johnson,  380 

ACTION. 

1.  D.  took  a  mare  belonging  to  B.,  which  he  afterwards  sold  to  T.,  against 

whom  B.  brought  replevin  and  recovered  the  mare.  Afterwards  B.  sued 
D.  in  trespass,  to  recover  the  damages  he  had  sustained  bv  reason  of  the 
detention  of  the  mare  from  him.  and  the  expense  he  had  been  at  in  re- 
gaining possession  of  her.  Qucere,  whether  an  action  will  lie  in  such 
a  case.  The  proper  action,  if  one  will  lie,  is  trespass  and  not  case. 
Delevan  d.  Bates,  97 

2.  Where  the  moderator  of  a  school  district  refused  to  sign  a  warrant  to  a 

rate  bill  for  teacher's  wages,  and  a  Judgment  was  afterwards  recovered 
by  the  teacher  against  the  district  for  the  amount  due  him,  which  was 
paid  by  a  tax  on  the  district,  a  tax.payer,  who  was  assessed  and  had 
paid  his  part  of  the  tax,  cannot  sustain  an  action  against  the  modera- 
tor to  recover  what  he  had  paid.     Wall  v.  Eastman,  268 
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APFIDAVITB. 

1.  An  affidaylt  that  is  not  correctly  entitled  in  a  cause  cannot  be  used  there- 

in.    Whipple  V.  WiUiams,  115 

2.  A  writ  of  error  was  sued  out  in  the  names  of  W.  and  R    On  motion,  W. 

was  allowed  to  sever  in  the  prosecution  of  the  suit  Affidavits  subse- 
quently drawn  up  and  entitled  in  the  names  of  W.  and  B.,  were  held 
to  be  erroneously  entiiled.  lUd. 

See  Statutory  Fobeclosubb,  1.    Appeal,  6. 

AGENT. 

* 

See  pROMiBBORT  Notes,  1.    Principal  and  Aosrt. 


AGENT  OF  STATE  PRISON. 

The  statute,  Sess.  L.,  1842,  p.  180,  requires  the  agent  of  the  state  prison  to 
give  notice,  in  a  newspaper,  for  sealed  proposals  for  letting  the  con- 
victs. The  agent  of  tlie  prison,  without  giving  such  notice,  hired  con- 
victs to  defendant  for  a  term  of  jrears.  The  contract  was  held  to  be 
void  —  the  mode  of  letting  prescribed  by  the  statute  being  a  limitation 
on  the  power  itself,  and  not  merely  directory  to  the  agent  of  the  prison. 
Agmt  of  State  Prison  o.  LcUkrop,  488 


AMBIGUITY. 
See  Debd6,  2. 

AMENDMENTS. 
See  Replevin,  8.    Appearance.    Under  Sheriff. 

APPEAL. 

In  Ohaneery. 

An  order  made  by  the  chancellor  denying  a  motion  to  stay  a  sale  under  a 
decree  of  foreclosure,  and  vacating  a  temporary  order  granted  staying 
the  sale  until  such  motion  could  be  heard  and  disposed  of,  cannot  be 
appealed  from.    Romeyn  v.  HaU^  93 

IlS'om  Juetiees^  Court. 

1.  Facts  that  come  to  the  knowledge  of  a  Justice  after  the  trial  of  a  csnsn 

are  properly  no  part  of  his  return,  and  must  be  rejected.    Saioier  r. 
Chipman^  116 

2.  A  party  who  has  stayed  execution  on  a  Judgment  against  him  in  a  jus- 

tice's court  cannot  afterwards  appeal.    People  v.  Judgee  of  Maf<mb 
Oircuit  Court,  V^ 

8.  Under  the  act,  Sess.  L.  1845,  p.  98,  a  plaintiff  against  whom  a  Judgment  \% 
rendered  in  a  justice's  court  for  cotsts  only,  amounting  to  less  than  four 
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dollars,  ma^  appeal,  and  no  afDdavit  tinder  sec.  2  of -the  act  is  neces- 
sary to  pertcct  the  appeal  in  such  case.    Wilson  «.  DaviSy  156 

4.  Where  a  statute  provides  that  "  if  any  party  shall  appeal,"  etc.,  ft-om  a 

judgment  rendered  by  a  justice,  "  such  party,  his  a^ent  or  attorney," 
shall  enter  into  a  recognizance :  ffeld^  the  appeal  might  be  taken  and 
the  recognizance  entered  into  by  the  person  for  whose  use  the  suit  was 
brought.  Ibid, 

5.  Where  an  affidavit  for  an  appeal  from  the  judgment  of  a  justice,  under  sec. 

2  of  the  act,  8es.  L.  1845,  p.  98,  was  made  by  an  attorney  of  the  party 
and  stated,  that  plaintiff  recovered  five  dollars  more  than  was  justly 
and  honestly  due  him,  as  deponent  believed,  from  the  facts  and  evi- 
dence in  the  cause,  which  were  fully  communicated  to  him,  it  was  held 
sufficient.    Austin  v^Strong^  259 

6.  The  recognizance  for  an  appeal  under  the  act,  8es.  L.  1845,  p.  98,  must 

be  taken  before  the  justice  by  whom  the  cause  was  tried.  Ibid, 


APPEARANCE. 

The  omission  of  the  clerk  to  enter  defendant's  appearance  in  a  cause,  is 
mere  matter  of  form,  which  may  be  amended  by  an  order  nuno  pro 
tunc    Norvdi  v,  MeHenry,  211 


ARBITRATION. 

1.  A  submission  to  arbitration  of  the  subject  matter  of  a  suit  is  a  discon- 

tinuance  of  the  suit,  and  discharges  the  surety  for  costs.    Dunn  v. 
Sutlif,  24 

2.  D  brought  a  suit  in  attachment  m  the  county  court  against  Y,  who  ap- 
peared and  moved  to  quash  the  attachment  for  an  alleged  defect  in  the 
affidavit  on  which  the  attachment  was  issued,  which  motion  was  de- 
nied. Issue  was  then  joined,  and  the  subject  matter  of  the  suit  was 
afterwards  submitted  by  the  parties  under  the  statute  (R.  S.,  ch.  129), 
to  arbitrators,  who  made  an  award  in  favor  of  D,  on  which  a  judgment 
was  rendered  by  the  court  Y  brought  error,  and  insisted  on  the  sup- 
posed defect  in  the  affidavit  as  a  ground  for  reversing  the  judgment. 
It  was  Jieldy 

(1.)  That  the  submission  of  the  subject  matter  of  the  attachment  suit 
to  arbitrators  was  a  discontinuance  of  the  suit 

(2.)  That  as  the  court  had  power  under  the  statute  to  render  Judg- 
ment on  the  award  of  the  arbitrators,  that  part  of  the  record  anterior  to 
the  submission  might  be  rejected  by  the  court. 

(8.)  That  the  submission  was  a  waiver  of  all  errors  up  to  the  time  of 
making  it    VcMderkcff  v.  Bean,  468 


ATTACHMENT. 

An  order  made  by  the  court,  under  R.  8. 1858,  for  the  sale  of  real  estate 
taken  in  an  attachment  suit,  goes  to  the  sheriff  in  office  for  the  time 
being,  and  not  to  his  predecessor  who  served  the  writ  of  attachment. 
Crane  v.  Hardy,  56 
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ATTORNEYS. 

1.  R.  S.,  ch.  95,  sec.  34,  provides  that  any  attorney,  solicitor  or  counselor 
may  be  removed  or  suspended,  who  shall  be  guilty  of  any  deceit,  mal- 
practice, crime,  or  misaemeanor.  The  court  may  remove  or  8usi>end- 
an  attorney  lor  utlier  causes  than  those  mentioneu  in  the  statute,  which 
is  not  to  be  construed  as  restrictive  of  the  general  powers  of  the  court 
over  its  officers.    MUUt  An  Attorney,  893 

3.  A  charge  made  against  an  attorney  for  the  purpose  of  removing  him,  that 
he  is  of  notoriously  bad  character,  not  to  be  believed  uuder  oath,  and 
unworthy  to  practice  as  an  attorney,  is  too  general.  SpeciHc  acts 
should  be  charged,  so  as  to  give  the  respondent  an  opportunity  of  an- 
swering them.  Ibid. 

8.  But  a  charge  that  the  reputation  of  an  attorney  for  truth  and  veracity  is 
so  notoriously  bad  thai  he  is  not  to  be  believed  uuder  oath  contains 
good  cailse  tor  removal,  and  is  not  too  generaL  Ihid. 

AVERMENT. 
See  Eyidbncb,  4. 

BANKRUPTCY. 

What  is  a  sufficient  allegation  that  E.  P.  H.  was  the  assignee  In  bank- 
ruptcy of  W.    WiUianu  v,  Bubbard,  446 

BANKS. 

The  directors  and  stockholders  of  a  bank  organized  under  an  **  An  act  to 
organize  and  regulate  the  banking  associations,"  Sess.  L.  1880,  p.  76, 
and  the  acts  amendatory  thereto,  commonly  called  the  general  bank- 
ing law,  are  not  liable  for  the  payment  of  the  bills,  or  other  indebted- 
ness of  tlie  bank,  either  as  stockholders  and  directors  of  the  associa- 
tion or  as  partners.    State  of  Michigan  9.  How,  513 

See  Unconstitutional  Law,  3. 


BILL  IN  CHANCERY. 

1.  Where  the  discovery  sought  by  a  bill  can  only  be  assistant  to  the  relief 
prayed,  a  ground  of  demurrer  to  the  relief  will  also  extend  to  the  dis- 
covery ;  but  if  the  discovery  have  a  flirther  purpose,  the  complainant 
m^  be  entitled  to  it,  though  he  has  no  title  to  the  relief.  Manning 
V*  Jjrake,  34 

3.  Facts  essential  to  the  complainants  title  to  maintain  his  bill  and  obtain 
the  relief,  must  be  alleged  positively,  and  cannot  be  inferred  from  other 
facts  stated. 

8.  Accordingly,  where  a  bill  filed  by  a  Judgment  creditor  to  reach  land  al- 
leged to  have  l)een  fraudulently  conveyed  to  C  by  his  debtor,  set  forth 
the  conveyance,  and  alleged  that  the  debtor  afterwards  continued  io 
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possession  the  same  as  before,  and  as  he  f^om  time  to  time  sold  parcels 
of  the  land,  deeds  were  executed  by  C  to  the  purchasers,  or  to  the  debtor 
and  then  by  him  to  the  purchaser,  but  contained  no  direct  averment 
that  at  the  time  of  the  alleged  fraudulent  conveyance,  thd  debtor  had 
or  pretended  to  have  any  interest  in  the  lands:  It  toas  held  bad  on  gen- 
eral demurrer.  Ibid, 

4.  An  averment  that  A.  and  fi  were  appointed  and  acted  as  administrators, 
without  alleging  that  they  accepted  the  trust,  is  a  sufficient  allegation 
that  they  were  administrators.  Ibid, 


BOARD  OP  COUNTY  CANVASSERS. 

1.  A  statement  of  the  number  of  votes  given  at  an  election  for  the  respective 
candidates,  required  to  be  made  out  and  filed  in  the  county  clerk*8  of- 
fice by  the  board  of  county  canvassers,  is  prima  fade  evidence  only  of 
the  facts  stated  in  it.  The  county  canvass  may  be  corrected  by  the 
township  canvasses,  and  these  by  the  ballots,  themselves.  People  if. 
Van  Clete,  862 

2,  The  dcterminaiion  of  the  board  of  county  canvassers  of  the  persons 
elected,  is  prima  fade  evidence  only  of  their  election.  Ibid, 

8.  A  party  may  go  behind  the  canvass  to  the  ballots,  if  not  beyond  them, 
to  show  the  number  of  votes  cast  for  him.  Ibid. 

4.  The  duties  of  the  board  of  canvassers  are  wholly  ministerial.         Ibid, 

See  Parties  to  Bill  in  Equitt. 


BOATS  AND  VESSELS. 

1.  The  act  to  provide  for  the  collection  of  demands  against  boats  and  vessels. 

Sess.  L.  1839,  p.  70,  gave  a  new  and  cumulative  remedy*  but  did  not  give 
a  lien  on  the  vessel  itself  UDtil  taken  on  the  attachment;  and  the  rem- 
edy given  by  that  act  was  not  reserved  by  sec.  2,  ch.  178,  R.  8.  (which 
chapter  repealed  the  act),  to  a  party  whose  proceedings  were  notinsti 
tuted  under  the  act  before  its  repeal  —  such  remedy  not  being  a  right 
accrued  within  the  meaning  of  these  words  as  used  in  that  section. 
Bobinson  v.  Steamboat  Bed  Jacket^  171 

2.  Chap.  122,  R.  iii).,  does  not  give  a  lien  for  means  and  supplies  furnished,  or 

for  money  advanced,  in  the  building,  fitting  and  furnishing  of  a  vessel, 
Tlie  lieu  in  such  case  is  restricted  to  work  done  and  matericUa  fur- 
nished.    Laweon  v,  Uiggine^  225 

3.  Chap.  122,  R.  8.,  of  proceedings  for  the  collection  of  demands  against 

ships,  boats  anil  vessels,  applies  to  contracts  made  and  injuries  re- 
ceived  within  the  state  only,  and  not  to  such  as  have  arisen  without 
the  state,  and  gives  a  specific  lien  on  the  boat  or  vessel  for  all  such  de- 
mands mentioned  in  the  first  section  of  the  chapter.  Bidweil  v.  WhiU 
aJcert  469 

4.  By  the  act  to  provide  for  the  collection  of  demands  against  boats  and 

vessels,  Sess.  L.  1839,  p.  70,  no  specific  lien  is  given  upon  the  vessel, 
until  an  actual  levy  under  the  attachment;  and  the  remedy  given  by 
the  act  is  general,  and  not  restricted  to  causes  of  action  arising  with- 
in the  state.    Moset  v.  Steamboat  Missouri^  507 

Vol.  I.— 41 
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BOND. 

1.  A  bond  in  these  words,  **  Enow  all  men  by  these  presents,  that  I,  A.  B^ 

principal,  and  C.  D.,  E.  F.  and  G.  H.,  sureties,  are  held,"  etc.,  ^'for  the 
payment  of  which  sum  well  and  truly  to  be  made,  we  bind  ourselyes, 
our  heirs,  executors  and  adminisU'ators,  ieveraUy^  firmly  by  these  pses- 
ents,"  is  a  joint  as  well  as  several  bond,  tiuperviiori  of  8L  Jaeph  v. 
Coffenbury,  355 

2.  A  bond  given  by  the  treasurer  of  a  county  for  the  faithful  performance  of 

his  official  duties,  to  the  board  of  supervisors  of  the  same  county,  is  a 
good  and  valid  bond,  although  there  is  no  statute  requiring  such  a 
bond  to  be  given.  Ibid, 


CERTIORARI. 

1*  A  certiorari  will  not  lie  to  remove  proceedin|;8  had  before  a  Justice  of  the 
peace,  under  R.  S.  1888,  to  determine  whether  a  mill  pond  is  nnhealth- 
tuX  and  productive  of  disease  by  reason  of  the  decay  of  standing, 
lodged,  or  fallen  timber.    JRoot  v,  Ba/mes^  si 

S.  Where  commissioners  of  highways  laid  out  and  established  a  road,  and 
an  appeal  was  taken  from  their  decision  to  the  township  boacd,  which 
affirmed  what  the  commissioners  had  done,  a  certiorari  sued  out  for 
the  purpose  of  reviewing  the  decision  of  the  tovonehip  boards  directed 
to  the  commi$Honer$  instead  of  the  township  board,  was  dismissed  for 
Irregularity.    Ooodrieh  «.  Oommiuianen  of  Lima,  885 

ti  A  certiorari  lies  to  the  county  court  to  review  a  judgment  of  that  court 
on  proceedings  instituted  under  ch.  42,  R.  B.,  as  me  cause  cannot  be 
carried  to  the  circuit  court  uf  the  county  for  review,  under  ch.  92,  R  S. 
Petkim  o.  Superintendents,  etc.,  504 

8ee  QoxmTY  Coubt,  4. 


CHALLENGES. 

1.  A  challenge  to  the  array  must  be  in  writing.    Peoples.  John  Doe,     451 

9.  The  most  usual  mode  of  trying  the  impartiality  of  a  juror,  challenged  for 
favor,  is  by  triers  appointed  for  that  purpose,  on  the  demand  of  the 
challenging  party,  but  it  is  not  the  only  legal  mode.  Ibid, 

8.  Where  a  juror  is  challenged  for  favor,  and  the  challenging  party,  when 
asked  by  the  court  how  he  will  have  the  challenge  tried,  refuses  to  in- 
dicate the  mode  of  ti'ial,  it  may  be  tried  by  the  court  by  administering 
an  oath  to  the  juror,  and  propounding  questions  to  him.  Ibia. 

i.  If  a  party  or  his  counsel  interposes  a  challenge  for  favor,  or  raise  any  other 

Sreliminary  question  involving  an  inquiiy,  and  then  neglects  or  re* 
laes  to  move  the  trial  or  examination  thereof,  he  thereby  waives  such 
challenge  or  question.  Ibid> 

CHANCERY. 
See  Bill  in  Chancbbt.    JuRiaDierioir,  4 
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CO-DEFENDANTS. 

See  Dbcbeb. 

COLLECTOR  OP  TAXES.    * 

The  oath  required  to  be  taken  by  a  collector  of  taxes  (sec.  9,  ch.  4,  tit.  6, 
part  1,  K.  S.)  on  returning  lands  on  which  the  taxes  have  not  been  paid 
may  be  administered  by  the  deputy  county  treasurer,  in  the  absence  of 
the  treasurer  firom  his  office.    Maitmny  «.  Midha^^  20 


COMMISSIONERS  OF  HIGHWAYS. 

Flainti£f  sued  defendant  on  the  following  instrument :  *'  The  commissloiw 
ers  of  higbwavs  of  the  township  of  Rowland  will  pay  the  bearer 
twenty-two  dollars  when  Amds  in  road  districts  number  three  and  four. 

Alkxander  Palmer, 
RowLAiTD,  Feb'y  22d,  1841.  Henry  Cornwell, 

Oommissionerft  ofHighwayu  in  the  Totonshipy*^ 

Heldy  it  was  not  a  warrant  or  order  upon  the  township  treasurer,  under 
the  act,  Sess.  L.  1841,  p.  159,  sec.  6,  but  a  draft  drawn  by  commission- 
ers upon  themselves,  and  that  an  action  could  not  be  sustained  upon  it 
against  the  township.    Monroe  v.  Township  of  Boidandf  818 

CONDITION. 

See  Deeds,  4. 


CONFESSION  OF  JUDGMENT. 
See  Justice's  Coxtbt,  6. 

CONSPIRACY. 

1.  An  indictment  lies  for  a  conspiracy  to  cheat  an  individual  of  real  estateu 

as  well  as  of  personal  property.    People  v  ^ic/iarde^  210 

2.  A  conspiracy  to  commit  a  felony,  when  executed,  is  merged  in  the  felony; 

but  a  conspiracy  to  commit  a  misdemeanor  is  not  merged  in  the  mis- 
demeanor. Ibid, 

8.  In  conspiracy,  the  offense  consists  in  the  unlawful  agreement,  and  not  in 
the  acts  that  follow  it.  Ibid. 

CONSTITUTION. 
See  Unoonbtitutional  Laws. 
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CONSTRUCTION. 

€f  Deeds. 

1.  Where  N.  and  M.  owned  u  water  power,  with  a  grist  mill  and  sawmill,  as 
tenants  in  common,  and  they  divided  a  part  of  the  property  so  held 
in  common  between  them,  one  taking  the  grist  mill  and  the  other  the 
saw  mill,  and  executed  releases  to  each  other,  the  releases  mast  he 
taken  and  construed  together  as  one  instrument,  and  with  reference  to 
all  the  surrounding  circumstances  to  which  they  obviously  and  di- 
rectly point ;  and  by  such  circumstances,  not  only  the  parties,  but  all 
persons  claiming  title  under  them,  are  bound.    jSTorrii  «.  HiU         202 

8.  In  giving  a  construction  to  an  instrument,  the  whole  of  it  must  be  exam- 
ined, and  every  part  of  it  be  taken  into  consideration;  and  the  situa- 
tion of  the  parties  and  the  subject  matter  of  the  transaction  may  also 
be  taken  into  consideration.    Paddack  v  Pardee^  421 

See  Deeds,  4,  5. 

Of  Statutes. 

1.  The  defendant,  on  being  arraigned  in  the  county  court  on  an  indictment 
for  murder,  requested  to  be  tried  before  the  circuit  Judge,  under  the 
provisions  of  sec.  7  of  the  act  to  regulate  and  define  the  jurisdiction 
of  the  circuit  and  county  courts.  Sess.  L.  1848,  p.  237.  On  the  day 
appointed  for  the  commencement  of  the  next  regular  term  of  the  cir- 
cuit court,  the  circuit  judge  did  not  appear,  and  his  absence  was  noted 
on  the  journal  by  the  cierk,  and  the  court  adjourned  to  the  next  day 
when  the  circuit  judge  appeared  and  assigned  a  day  for  the  trial  of 
the  cause.  It  was  held,  that  the  statute  requiring  the  assignment 
to  be  made  on  the  first  day  of  the  term  was,  as  to  time,  directory 
only,  and  that  the  assignment  made  on  the  second  day  of  term  was 
good  within  the  statute.    People  v.  John  Doe,  451 

8L  It  is  only  where  a  statute  is  ambiguous  in  its  terms,  that  courts  exercise 
the  power  of  so  controlling  its  language  as  \o  give  effect  to  what  they 
may  suppose  to  have  been  the  intention  of  the  law  maker.  Bidwell «. 
Whitaker,  469 

CONTRIBUTION. 

See  Water  Poweb. 


COSTS. 

Borety  for  costs  in  a  Justlce^s  court,  in  case  of  appeal,  is  liable  for  costs  in 
the  appellate  court    Dunn  v,  SuUiffy  24 


COUNTY. 

Hie  county  is  not  liahle  to  an  attorney  for  defending  a  prisoner  at  the  re- 
quest of  the  court,  where  thei)risoner  is  poor  and  unable  to  employ 
counsel.    Bacon  v.  County  of  Wayney  401 

COUNTY  COURT. 

t,  H.  commenced  an  action  against  S.,  in  the  county  court,  by  filing  a  deela 
ration  and  making  and  filing  an  aflSdavit,  under  the  ^st  subdiTision 
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of  sec.  89,  R.  S.  884,  on  which  a  warrant  was  issued  against  S.,  who  waa 
arrested  and  brought  into  court,  when  be  applied  for  and  obtained  an 
adjournment  of  the  cause,  without  pleading,  on  giving  bail.  On  the 
adjourned  day  he  appeared  and  moved  to  set  aside  the  proceedings, 
for  the  reasons,  1.  That  the  affidavit  was  not  annexed  to  and  returned 
with  the  writ  9.  That  the  note  and  mortgage,  on  which  the  suit  was 
brought,  were  not  filed  at  the  time  of  filing  the  declaration.  3.  That  a 
copy  of  the  affidavit  was  not  served  on  him;  which  motion,  jls  over- 
ruled. He  then  offered  to  introduce  testimony  to  controvert  the  facta 
stated  in  the  affidavit,  which  the  court  refused  to  receive.  Held^ 
1.  That  it  was  too  late,  after  his  appearance  to  the  action  b^  giving  bail, 
to  object  to  the  regularity  of  the  proceedings  or  the  sufficiency  of  the 
affidavit.  2.  That  on  their  merits,  the  questions  were  rightly  disposed 
of  by  the  county  court    Stewart «.  Hill^  265 

2.  An  order  made  by  a  county  court,  dismissing  an  appeal,  is  a  judgment 
that  may  be  reviewed  by  the  circuit  court,  within  the  meaning  of  the 
67th  section  of  the  act  to  consolidate  the  laws  in  relation  to  county 
courts,  and  for  other  purposes.  Sess.  L.  1849,  p.  288.  People  «.  Judg€ 
9f  Wapne  Co.  Court,  859 

8.  An  order  made  under  the  act,  Sess.  L.  1848,  p.  237,  by^  the  county  judge 
for  summoning  a  Jury  to  try  a  cause  before  the  circuit  Judge,  mora 
than  three  days  before  the  day  assigned  for  the  trial,  is  in  compliance 
with  the  letter  and  spirit  of  the  act    People  v.  John,  Doe,  461 

4.  The  verdict  of  a  Jury  in  the  county  is  not  conclusive  as  to  the  facts  of 
the  case,  on  certiorari  to  the  circuit  court    Herring  v,  Hoek,  501 

6.  The  Judgment  of  a  county  court  is  to  be  reviewed  on  its  merits.  The 
verdict  of  a  Jury  in  that  court  should  not  be  disturbed  for  slight  causes; 
but  where  it  is  manifestly  unsupported  by  evidence,  the  Judgment 
should  be  reversed.      *  Ibid, 

6.  On  reversing  the  Juds^ment  of  a  county  court,  the  circuit  court  may,  la 
its  discretion,  award  a  new  trial  under  the  act  Sess.  L.  1849,  p.  290.  iML 

COUNTY  COURT. 
See  Deputy  County  Clbrk. 

COUNTY  CANVASSERS. 
See  Board  of  Coukty  Canyabssbs. 

CORPORATIONS. 

The  charter  and  by-laws  of  municipal  corporations  are  subject  to  general 
legislation.    Smith  v.  Village  of  Adrian,  486 

SeeEviDENCB,  13.    Taxes. 

CREDITOR'S  BILL. 

L  A  creditor's  bill  filed  after  the  return  of  an  execution  unsatisfied,  to 
equitable  assets  and  to  set  aside  a  fraudulent  conveyance  of  real 
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made  by  the  debtor  to  a  third  person,  cannot  be  sustained  against  the 
latter  unless  the  creditor  has  obtained  a  lieu  on  the  real  estate  br  a 
levy  of  his  execution.    McKibben  t).  Barton^  218 

2.  The  return  of  an  execation  on  the  return  day  is  a  good  return  for  the 
purposes  of  a  Judgment  creditor's  bill  under  the  statute.  WiUiam»  v. 
Mubbardf  446 

8.  Where  the  ofQcer  returned,  to  an  execution  against  two  defendants,  that 

they  had  no  goods  or  chattels,  lands  or  tenements,  without  in  terms 
negativing  the  fiict  that  either  of  them  had,  the  return  was  held  suffi- 
cient Ibid. 

4.  On  a  judgment  creditor's  bill,  the  regularity  of  the  Judgment  and  execu- 
tion cannot  be  inquired  into.  Ibid. 

$.  Where  the  test  day  of  an  execution,  and  the  day  a  levy  was  made,  are  stated 
in  the  bill,  but  not  the  return  day  of  the  execution,  the  court  will  take 
Judicial  notice  of  the  terms  of  the  court  out  of  which  the  execution 
issued,  for  the  purpose  of  ascertaining  whether  the  levy  was  made  in 
the  lifetime  of  the  execution.  Ibid, 

0.  Where  one  of  the  several  Judgment  debtors  is  wholly  irresponsible  and 

destitute  of  properly,  he  need  not  be  made  a  party  to  a  Judgment  credi- 
^  tor's  bill.  Ibid. 

DAMA.GES. 

1.  In  trover,  by  one  having  a  lien  on  goods  against  the  general  owner,  or 

against  one  who  has  converted  the  goods  by  his  direction,  the  plaintiff 
can  recover  only  according  to  his  special  interest;  but  against  a 
stranger  the  full  value  of  the  goods  may  be  recovered,  although  ex- 
ceediiig  the  lien,  and  the  plaintiff  will  be  a  trustee  for  the  general 
owner  as  to  the  balance.  If  the  goods  converted  are  of  less  value  than 
the  amount  of  the  lien,  no  more  can  be  recovered  than  their  value. 
Davidson  v.  Qunsollyy  886 

%.  The  same  rule  prevails  in  replevin,  under  R  S.,  ch.  124,  sec  29,  p.  549, 
where  cither  of  the  parties,  at  the  commencement  of  the  suit,  has  only 
a  lien  upon,  or  special  interest  in  the  goods  replevied,  and  is  not  the 
general  owner.  Ibid. 

DEBTOR  AND  CREDITOR. 
See  FKAxmrnjasT  Conyetakcss. 

DECLARATION. 

• 

1.  In  declaring  on  a  promissory  note  absolute  on  its  face  and  in  the  ordinaiy 

form,  it  is  not  necessary  to  notice  a  contemporaneous  agreement  in 

writing  varying  the  terms  of  the  note,  contained  in  a  ieparate  paper. 

Such  agreement  is  matter  of  defense  only.    SmalUy  v.  Jyeldeti,       158 

9.  Where,  in  declaring  for  a  penalty  given  by  ch.  41,  R.  8..  for  soiling 

spirituous  liquor  without  a  license,  the  plaintiff  adopts  the  form  of 
declaration  given  by  sec.  83,  he  cannot  be  required,  on  the  trial,  to 
elect  the  penalty  or  penalties  he  seeks  to  recover.  Smith  «.  V*Uag§  9t 
Adrian^  4W 

Sec  Yariancb,  1, 2,  8. 
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DECRBE. 

A  decree  may  be  made  between  co-defendants,  bounded  upon  the  plead- 
iogs  and  proofs  between  complainant  and  defendants.  Thurst&n  o. 
Prentiss,  194 

DEEDS. 

1.  A  grant  of  land,  bounded  by  a  stream,  carries  with  it  the  bed  of  the  stream 
to  the  center,  unless  a  contrary  intention  clearly  appears  from  the  con- 
veyance itself.    Norris  v.  Hill,  203 

8.  A  deed  described  a  piece  of  land,  as  all  that  tract  or  parcel  of  land  situate 
in  the  town  of  Logan,  county  of  Lenawee,  and  territory  of  Michigan, 
being  known  and  distinguished  as  the  cast  half  of  the  northwest  quar- 
ter of  section  twenty-one,  in  townsliip  number  twenty-six^owili,  of  ran^e 
number  three.  There  was  no  surveyed  township  number  twenty-six  m 
Logan.  Hdd,  that  the  number  of  the  township  might  be  rejected,  as 
repugnant  to  the  other  parts  of  the  description.  And,  it  appearing 
from  the  act  organizing  the  t^)wn,  that  there  were  two  sections  num- 
bered twenty  one  in  the  town,  corresponding  with  the  description  in  the 
deed,  one  in  surveyed  township  numbered  six,  and  one  in  surveyed  town- 
ship numbered  seven,  both  in  range  three  east,  the  same  was  held  not 
to  be  a  patent  ambiguity,  although  the  court  was  bound  judicially  to 
take  notice  of  the  act  organizing  the  town,  and  that  parol  evidence  of 
surrounding  circumstances  and  collateral  facts  might  be  received  to 
show  which  of  the  two  sections  was  intended  by  the  grantor.  Ives  v. 
KimhaU,  808 

8.  A  conveyance  of  all  one's  right,  title  and  interest  in  land,  will  pass  the 
grantor's  interest  in  a  mortgage  on  the  same  land.    Niles  v.  Hansford, 

838 

I 
4.  A  conveyed  a  farm  to  B,  his  son-in-law,  in  consideration  of  $2,500. 

By  the  same  instrument,  B  bound  himself  to  pay  the  debts  of  A, 
especially  a  mortgage  on  the  farm,  and  to  account  to  A.  for  the  bal- 
ance of  the  $2,500,  after  paying  the  debts;  and  B  promised  and  obli- 
gated himself,  besides  the  payment  of  the  $2,500,  to  board,  lodge  and 
clothe  A,  in  health  and  in  sickness,  during  his  natural  life,  etc.,  and 
A  reserved  to  himself  the  right  to  live  with  B,  and  for  the  security  of 
the  payment  of  $2,500,  and  the  fulfilling  of  tlie  *'  clauses  and  condi- 
tions "  above  stated,  B  was  not  to  give,  alien,  exchange  or  sell  the  farm 
without  the  permission  of  A,  and  the  'farm  was  to  stand  hypothecated 
till  the  payment  in  full  of  the  $2,600.  when  A  was  "  to  release  the  pres- 
ent mortgage  in  a  legal  manner."    Held, 

1.  That  the  deed  was  neither  a  deed  of  trust,  nor  upon  condition; 
but  that  it  wiis  an  absolute  deed,  incorporating  within  it  a  lien,  in  the 
nature  of  a  mortgage,  to  the  grantor  for  the  $2,500,  consideration 
money. 

'2.  That  the  undertakings  on  the  part  of  the  vendee  were  personal 
covenants,  and  not  conditions  of  the  grant. 

8.  That  if  the  covenant  against  alienation  could  be  considered  a  con- 
dition, it  was  void.    Campau  d.  Chene,  400 

0.  A  deed  described  the  premises  conveyed  as  a  certain  piece  or  parcel  of 
land  situate  in  out  lot  No.  10,  in  the  village  of  Pontiac,  to  comprise 
lots  Nos.  1  and  9,  on  the  west  part  of  the  subdivision  of  the  aforesaid 
lot  No.  10,  the  same  bein^  112  feet  wide  on  the  Mt.  Clemens  road  to 
the  center  of  the  road  leading  to  the  woolen  factory,  and  extending  in 
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length  to  the  center  of  the  Clinton  river,  with  the  privilege  of  fifty 
BQuare  inches  of  water,  to  be  applied  five  feet  from  the  surroce  of  tho 
Clinton  river,  opposite  the  place  of  taking  the  water  from  the  race-* 
to  be  subject  at  all  times  and  forever  to  the  woolen  factory,  and 
one  run  of  stones  for  flouring,  after  such  mill  shall  be  erected— 
the  dam  and  race  to  be  forever  put  in  repair  bv  said  party  of  the 
first  part — the  said  two  lots  being  a  strip  of  land  off  from  the  south- 
westerly side  of  said  out  lot  No.  10,  and  being  designated  on  a  plat  of 
the  subdivisi(m  of  said  out  lot,  this  day  recorded.    It  was  heid, 

1.  That  the  plat  of  the  subdivision  of  lot  No.  10  might  be  referred 
to  for  the  purpose  of  giving  a  construction  to  the  granL 

2.  It  appearing  ft-om  the  plat  that  lots  1  and  9  were  separated  by  % 
strip  of  land  marked  **  race  and  alley,'*  and  that  lot  No.  1  lay  northerly 
of  it,  and  between  it  and  the  Mt  Clemens  road,  and  lot  No.  9  lay  south- 
erly of  it  and  between  it  and  the  Clinton  river,  it  was  held  that  the  fee 
in  said  strip  of  land  did  not  pass  by  the  deed. 

8.  That  the  grantee  could  not  draw  the  water  through  an  orifice  of 
fifty  square  inches  into  a  flume  or  reservoir  upon  his  own  premises 
and  then  appljr  it  by  a  larger  discharge  than  flfty  square  inches;  there 
by  enabling  him,  a  portion  of  every  twenty-four  hours,  to  drive  ma 
cninery  requiring  more  than  fifty  square  inches  of  water  to  propel  it 
Paddaek  v.  Pardee,  421 

Bee  CoKSTBucnoN  of  Deeds.''  Acknowledghekt  or  Deeds. 


DEMURRER. 

In  OhoMery.    Bee  Bill  ik  Chancebt,  1, 2.    Lapse  of  Tikb,  4. 
M  Law.    Bee  Replevin,  2. 

DEPUTY  COUNTY  CLERK. 

Under  R.  8. 1838,  a  deputy  county  clerk  need  not  sign  a  writ  in  the  name 
of  the  clerk.  Where  it  was  signed,  "  W.  M.,  deputy  clerk,  and  in  the 
absence  of  the  clerk,"  held  sufficient     Calender  e.  (Heoit^  Si4 

■ 

DETROIT  CITY. 

1.  The  power  to  lay  out  the  town  of  Detroit,  given  the  governor  and  judges 
of  the  territory  of  Michigan,  by  the  act  of  congress  of  April  26. 1806,  en- 
titled  "  An  act  to  provide  for  the  adjustment  of  titles  to  lands  in  the 
town  of  Detroit,  and  territory  of  Michigan,  and  for  other  purposes," 
was  fully  executed  by  the  governor  and  judges  on  27th  April,  18OT. 
People  0.  Carpenter^  273 

%,  A  fiight  of  stairs,  fifteen  feet  high,  and  three  feet  eight  inches  wide,  within 
the  limits  of  Woodward  avenue,  in  the  city  of  Detroit  leading.ft*om 
the  ground  to  the  second  story  of  a  buildine  standing  on  the  line  of 
the  street  adjacent  to  the  stairs,  is  an  obstruction  of  the  street  not  author- 
ized by  the  acts  of  the  governor  and  judges  of  the  territory  of  Michi- 
gan, of  the  18th  Mav.  1807,  and  7th  November,  1815,  nor  by  the  ordi- 
nances  of  1886  and  1842,  of  the  common  council  of  the  city.         Ibid, 

8b  Neither  the  governor  and  j  udees  of  the  territory  of  Michigan,  nor  the  com 
mon  council  of  the  city  of  Detroit,  had,  or  have,  any  power  or  author, 
ity  to  grant  the  exclusive  use  of  any  of  the  streets  or  alleys  of  the  city 
U)  individuals.  /Wd. 
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DEVISE. 
See  WiLL», 

DISCONTINUANCE. 
Bee  AasiTRATiON,  1,  SL 

DIVORCE. 

Wlicire  in  chancery  the  order  for  the  appearance  of  a  non-resident  defend- 
ant in  a  divorce  case,  was  not  in  compliance  with  sec.  12,  ch.  2,  tit  7, 
part  2,  R.  8. 1838,  but  was  the  same  as  in  other  cases  of  non-resident 
defendants,  the  decree  of  tlie  chancellor  granting  a  divorce  was  re- 
versed for  want  of  Jurisdiction.    Freeman  v.  Freeman^  480 

DOWER, 

1.  Under  the  ordinance  of  1787,  a  widow  is  entitled  to  dower,  as  at  common 
law,  in  all  the  lands  of  which  her  husband  was  seized  during  cover- 
ture.    May  «.  Bumnej/y  1 

H.  On  the  first  of  July,  1706,  and  prior  thereto,  C.  was  in  possession  of  cer- 
tain lands  which  he  conveyed  by  warranty  deed,  in  February,  1798,  to 
M.,  who  took  possession  of  them  under  the'deed  f^om  C,  and  in  October, 
1800,  by  warranty  deed,  In  which  his  wife  did  not  join,  conveyed  them 
to  P.,  who  took  possession  under  the  deed  to  him.    By  an  act  of  coQp 

fress,  entitled  an  act  regulating  the  ^rant  of  lands  in  the  territory  of 
lichigan,  approved  March  3d,  1807,  it  was  provided  that  the  fee  sim- 
ple of  any  tract  or  parcel  of  land  that  was  settled,  occupied  and  im- 
proved prior  to  tlie  1st  day  of  July,  1796,  should  be  granted  to  the  per- 
son or  persons  in  the  actual  possession,  occupancy  and  improvement 
thereof,  and  commissioners  were  appointed  for  the  purpose  of  ascer- 
taining and  deciding  on  the  rights  of  persons  claiming  the  benefit  of 
the  act  P.  claimed  the  premises  before  the  commissioners  under  the 
aforesaid  deeds,  and  his  possession  of  the  land  under  them,  which 
claim  was  allowed,  and  a  patent  was  subsequently  issued  to  him  for 
the  land  by  the  government  In  an  action  brought  by  the  widow  of 
H.  for  her  right  of  dower :  Held,  she  was  entitled  to  dower  therein. 
May  V.  Speehtf  187 

See  Limitation  of  Actions,  1, 2. 


EJECTMENT. 

Under  R.  S.  1838,  ejectment  must  be  brought  against  the  person  in  actoal 
possession  of  the  premises,  when  they  are  occupied  by  any  one.  Loeh' 
wood  f).  Drdke^  14 

See  Vebdict,  1.    Eyidbncs,  1.    Unconstitutiokal  Laws,  1. 


EJECTION. 
See  Declabation,  2. 
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ERROR. 

1.  Where  on  error,  a  motion  to  set  aside  the  service  of  a  declaration  appeared 
in  the  transcript  of  the  record,  it  was  held  that  it  could  not  be  noticed, 
as  it  was  not  properly  before  the  court.     MiUerd  «.  Beeves^  107. 

2.  It  is  not  error  for  the  court,  after  the  Jury  have  retired  to  consult  of 
their  verdict,  to  permit  tliem  on  their  request,  to  have  the  revised 
statutes  in  their  room,  although  the  same  is  objected  to  by  the  pria> 
oner's  counsel.    Findley  «.  People^  284 

8.  Where  the  court  charged  the  jury  that  the  question,  whether  plaintiff 
was  a  practicing  physician,  had  reference  to  the  business  he  was  en- 
gaged in,  rather  than  to  the  skill  with  which  he  exercised  that  business: 
neldj  that  the  charge  was  erroneous,  as  it  was  calculated  to,  and  prob- 
ably did,  mislead  the  Jury.  Had  the  court  stated  to  the  Jur}',  it  had 
reference  to  the  business  in  which  the  plaintiff  was  engaged,  rather 
than  10  the  degree  of  skill  with  which  he  exercised  it,  the  jury  would 
have  understood  that  some  degree  of  skill  was  necessaiy.  Stttton  o. 
Facet/,  248 

4.  Disputed  questions  of  fact  cannot  be  reviewed,  on  a  writ  of  error 
brought  on  a  Judgment  of  the  circuit  court  affirming,  on  certiorari,  a 
judgment  of  the  county  court    Miller  v.  Chaffee,  257 

Q.  Where  the  charge  of  the  court  to  the  Jury,  whether  right  or  wrong,  is 
in  favor  of  the  party  excepting,  it  will  not  be  reviewed,  on  error. 
Bingham  o.  Oumeyy  848 

See  JUBTIGB*8  COUBT,  7. 


ESTOPPEL. 

1,  M.,  in  1816,  conveyed  certain  premises  by  warranty  deed  to  R.,  who  after- 
wards died,  and  E.  R.,  his  widow,  applied  to  the  governor  and  Judges 
of  the  territory  of  Michigan,  as  the  widow  and  legal  representative  of 
R.,  under  the  act  of  congress  of  April  21, 1806,  entitled  **  An  act  to  pro* 
vide  for  the  adjustment  of  titles  of  lands  in  the  town  of  Detroit,  and 
territory  of  Michigan,  and  for  other  purposes,**  placing  her  applica- 
tion on  the  deed  from  M.  to  R,  and  in  pursuance  of  such  application, 
the  premises  were  deeded  to  her.  In  an  action  of  ejectment  brought 
by  the  widow  of  M.  for  her  ri^ht  of  dower  in  the  premises,  it  was  held, 
E.  R.  and  those  claiming  under  her  were  estopped,  by  the  deed  from 
M.  to  R.,  from  denying  the  seizin  of  M.    May  v.  TiUman,  268 

2.  A  lessee  of  a  mortgagor  is  not  estopped,  in  an  action  of  ^ectment 
brought  against  him  by  the  mortgagor,  from  showing  his  interest  in 
the  demised  premises  as  assignee  of  the  mortgagee,  to  protect  hia 
possession.    Ifiles  v.  Hansford, 


EVIDENCE, 

1.  Whether  in  ejectment  for  land  purchased  at  sheriff  *8  sale  by  one  not  a 
party  to  the  execution,  it  is  necessary  to  prove  the  Judgment  on  wiiicli 
execution  was  issued,  qum*e.    Crane  v.  Mardy,  M 
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2.  The  journal  of  the  court,  in  which  its  judgments  and  all  its  proceeding 
are  entered  from  day  to  day,  and  signed  by  the  court,  is  sufficient  evi* 
dence  of  a  judgment.  Ilnd. 

8.  A  warrant  of  attorney  and  plea  of  a  defendant,  taken  from  the  files  in 
the  case,  is  evidence,  in  the  same  court,  of  the  appearance  of  the  de- 
fendant in  tlie  suit.  Ibid. 

4.  In  an  action  on  the  case  for  flowing  land,  the  declaration  alleged  plain- 
till'  was  lawfully  seized  in  fee  and  possessed  of  the  land  tluwed.  ileld^ 
thai  tiie  whole  averment  was  material,  and  must  be  proved  as  stated. 
Heldf  also,  that  proof  of  pluintitf^s  possession  under  a  claim  ot  title 
founded  upon  a  deed,  not  emanating  from  the  source  of  title,  or 
traced  back  to  u  person  so  claiming,  did  not  raise  a  legal  presumption 
of  seizin  in  fee  in  the  plaintiti';  and  further,  that  if  such  possession 
was  evidence  of  seizin,  it  was  ai  most  but  a  bare  presumption,  liable 
to  be  overcome  by  other  prooi',  as  title  in  a  third  person.  Lull  v. 
Davis,  77 

0.  In  an  action  of  tort,  every  thing  that  may  properly  be  considered  by  the 
jury  m  mitigation  of  damages,  may  be  given  in  evidence  under  the 
general  issue.    JJelevan  v.  Bates,  97 

6.  Where  tlie  files  in  a  cause  have  been  lost,  the  calendar  entries  may  be 
given  in  evidence  to  show  the  steps  taken  in  the  cause  before  judg- 
ment.   NorveU  r.  McHenry,  2,vl 

7.  A  court  will  take  notice  of  its  own  ofi^cers;  otherwise,  where  the  ofilcer 

is  of  another  court.  Ibid, 

8.  Proof  of  plaintifTs  having  practiced  as  a  physician  ia  prima  facie  evi- 
dence  of  his  professional  character;  and  after  such  a  prima  facte  case  has 
been  made  t)Ut,  a  witness  may  be  asked,  '*  Was  the  plaintifl"  skilled  in 
healing?"  for  the  purpose  of  showing  the  plaintiif  hikl  no  knowledge 
of  the  healing  art.    Sutton  v.  Facey,  248 

9.  Under  the  act  of  April  12.  1827,  Laws  1833,  p.  281,  the  record  of  a  deed 
executed  and  acknowledged  in  The  stale  of  New  York,  in  conformity 
with  its  laws,  with  the  acknowledgment  certified  by  the  ofilcer  taking  it, 
in  his  ofiicial  capacity,  is  evidence,  without  proot  of  the  official  char- 
acter of  the  person  taking  the  acknowledgment,  or  the  genuineness  of 
his  signature.    Ites  v.  Kimball,  308 

10.  A  record  made  in  October,  1846,  by  a  probate  court,  of  a  decree  of  the 
same  court  made  in  February,  1837,  admitting  a  will  to  probate,  is 
good  evidence  of  the  probate  of  the  will.  Ibid 

11.  Where  S.  and  M.  are  engaged  as  partners  in  keeping  a  recess,  and  Stell- 
ing  liquor  without  a  license,  the  selling  of  liquor  by  M.  is  the  act  of 
both,  and  may  be  given  in  evidence  against  8.,  in  an  action  against 
him  alone  for  the  penalty.    Smith  v.  Village  of  Adrian,  495 

12.  To  recover  the  penalty  given  by  sec.  1,  ch  41,  R.  S.,  for  selling  liquor 
without  a  license,  it  is  not  necessary  for  plaintiff  to  show  defendant 
assumed  to  act  as  tavern  keeper  or  common  victualler.  Ibid. 

18.  In  a  suit  by  a  corporation,  created  under  the  laws  of  the  state,  it  need 
not  prove  its  corporate  exiijtence  under  the  general  issue,  unless  de- 
fendant has  given  notice,  with  his  plea,  that  plaintiff  is  not  a  corpora- 
tion.   K  S.,  ch.  116,  sec.  6.    It  is  otherwise  at  common  law.        Ibid, 

li.  In  an  action  for  the  penalty  given  by  statute  for  selling  liquor  withoni 
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a  license,  plaintiff  need  not  prove  defendant  had  no  license,  which 
will  be  taken  to  be  true,  unless  disproved  by  defendant  Neither  will 
the  plaintiff  be  required  to  show  the  question  of  license  or  no  license 
was  submitted  to  the  people  at  the  preceding  charter  or  township 
election,  in  pursuance  of  ch.  41,  K.  S.  IMd. 


EXECUTION. 
Bee  BaiiB  of  Real  Ebtatb,  Era,  2. 

FEME  COVERT, 
See  AoKNOWLEoauEKT  of  Dbsdb,  d. 

FLOWING  LAND. 

R.  Bned  M.  for  flowing  a  tract  of  land,  alleging  seizin  and  possession  in 
himself.  On  the  trial,  the  only  evidence  of  title  given  by  R  was  pos- 
session, for  about  one  year,  previous  to  bringing  the  action.  It  fhrther 
appeared  in  evidence  that  previous  to,  and  at  the  time  R  took  posses- 
sion, a  part  of  the  tract  was  flowed  by  M.  Hdd^  that  by  reason  of  H.'s 
prior  possession,  by  flowing,  of  that  part  of  the  tract  covered  with 
water,  at  the  time  R.  took  possession,  that  R.  could  not  sustain  his 
action  without  showing  title  in  himself  to  the  land  flowed,  or  that  he 
entered  and  took  possession  of  the  tract  by  color  of  a  paper  title.  MH- 
lerd  V,  Beevegf  107 

See  EviDENCB,  4.    Licenbs,  1. 

FORCIBLE  ENTRY  AND  DETAINER    • 

1.  Where  A  obtained  possession  of  the  premises  occupied  by  B,  by  knock- 
ing the  door  open  with  a  hammer  in  B*s  absence,  and  in  A's  absence  B 
soon  afterwards  reentered  by  similar  violence :  Heid^  that  A*s  tempo- 
rary occupation  so  acquired  was  not  such  quiet  and  peaceable  posses- 
sion as  would  enable  him  to  maintain  forcible  entry  and  detainer 
under  R.  S.  Harrington  f>.  Seott^  17 

8.  To  sustain  a  complaint  for  unlawful  and  forcible  entry  and  detainer,  un- 
der R.  8.,  there  should  be  proof  of  sucb  acts  of  violence  as  amount  to  a 
breach  of  the  peace.  Proof  that  the  defendants  (there  being  only  two 
of  them)  repaired  alone  to  the  premises,  and  that  one  of  them  pounded 
upon  the  door  and  it  was  opened,  whereupon  they  both  entered,  is  not 
sufficient.  iMdL 

FORECLOSURE. 

Where  the  bill  charges  an  instrument  to  be  a  mortgage,  asks  to  have  it 
foreclosed  as  sucb,  and  contains  a  prayer  fur  otlier  or  further  reliell 
the  court  may  declare  it  to  be  a  mortgage,  although  there  be  no  special 
prayer  for  that  purpose  in  the  bill. 

* 
Bee  Statutort  Forbci/)subb,  1.    Parties  to  Bill  nf  Equttt. 

OF  Time,  1,  2, 8. 
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FRAUDULENT  CONVEYANCES. 

L  A  bill  filed  by  a  creditor  against  the  administratorsof  his  deceased  debt- 
or, and  others,  to  set  aside  a  fraudulent  conveyance  of  land  made  by  the 
deceased  in  his  life-time,  so  that  the  land  might  be  available  for  the 
payment  of  his  debts,  is  not  within  R.  SL  p.  288,  sec.  10,  prohibiting 
tbje  commencement  of  suits  against  administrators  within  one  year 
after  their  appointment,  etc.,  the  land  not  being  assets  in  the  hands  of 
the  administrators.    Manning  o.  Drake^  84 

9.  Where  a  debtor  makes  a  voluntary  conveyance  of  .property  in  fhiud  of 
his  creditors,  to  one  who  afterwards  becomes  bankrupt,  the  creditors  of 
the  grantor  will  be  entitled  to  the  property  for  the  payment  of  their 
demands  as  against  the  assignee  of  the  bankrupt.  Ibid, 

8.  A  deed  fraudulent  as  to  creditors  is  not  void  but  voidable,  and  can  be 
avoided  only  by  a  Judgment  creditor,  or  one  claiming  under  him,  who 
has  taken  out  execution  and  levied  on  the  property  fraudulently  con- 
veyed.   Fox  V,  WiUii,  881 

4.  Where  a  debtor  conveyed  property  in  trust  for  creditors,  which  convey* 
ance  was  fraudulent  as  to  the  creditors,  and  afterwards  gave  a  mortgage 
on  a  part  of  the  same  property  to  a  creditor  who  was  aware  of  the  previ- 
ous conveyance,  for  the  payment  of  a  judgment  the  creditor  had  against 
him:  Held,  that  the  mortgagee,  though  a'Judgment  creditor,  inasmuch 
as  he  had  not  taken  out  execution  on  his  judgment  and  levied  on  the 
land  fraudulently  conveyed,  could  not  call  in  questir)n  the  validity  of 
the  prior  conveyance;  and  that  he  was  not  protected  against  it  as  a 
purchaser  for  a  valuable  consideration,  by  ch.  1,  tit.  6,  part  2,  R  S.  of 
1888.  IbitL 


GENERAL  ISSUE. 

1.  The  general  Issue,  not  guilty,  in  replevin  under  R  S.  1888,  p.  628, 

amended  by  Sess.  L.  1889,  p.  230,  sec.  44,  puts  in  issue  every  fact  stated 
in  the  declaration  necessary  to  sustain  plaintiff's  action,  and  not  the 
detention  of  the  property  only.    Loomis  v.  Foster ^  165 

2.  The  general  issue  cannot  be  pleaded  in  a  cause  in  the  county  court,  or  in 

the  circuit  court,  under  the  act  to  regulate  and  define  the  jurisdiction 
of  the  circuit  and  county  courts.  Sess.  L.  1848,  p.  236.  The  pleadings 
in  both  courts  must  conform  to  the  provisions  of  chapter  92,  R.  S.  PoT" 
ter  f>.  Kimball,  289 

8.  The  general  issue  in  all  civil  actions  under  R.  S.  ch.  99,  sec.  22,  traverses 
every  material  averment  in  the  plaintiff's  declaration,  which  must  be 
proved,  whatever  nature  or  form  the  action  may  be.    Kinnie  f>.  Owen^ 

249 

4.  Under  the  general  issue  in  covenant,  the  defendant  may  show  the  deed 
is  not  his  by  proving  a  lack  of  power  in  the  agent  who  executed  it  on 
his  behalf.    Agent  of  State  Prison  v.  Lathrop,  488 

See  Eyidbncb,  6. 
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GRAND  JURY. 

1.  Where  the  grand  Jury  have  finished  their  basiness  and  been  dismissed 

before  the  adjonmment  of  the  court  without  day,  they  may  be  resum- 
moned at  any  time  during  the  term,  to  inOuire  into  an  offense  com 
mitted  subsequent  to  their  discharge;  ana  erand  Jurors  who  were 
originally  summoned,  but  did  not  appear  and  act  with  their  felUiwfl 
beforethey  were  dismissed,  may  be  resummoned,  and  on  appearing  and 
beinir  sworn  and  impaneled,  may  act  with  them  on  their  second  con 
vocation.    Findley  p.  The  People,  234 

2.  A  grand  Juror  who  appeara  after  the  Jury  have  been  sworn  and  received 

the  charge  of  the  court  may  or  may  not  be  sworn,  in  the  discretion  of 
the  court,  where  there  are  enough  grand  Jurors  without  him.       J&uL 


HOMICIDE. 

The  degree  of  force,  or  the  means  to  be  employed  in  protecting  one*s  per- 
son or  personal  liberty,  must  depend  on  circumstances.    To  Justify  a 
gerson  in  taking  the  life  of  another,  it  must  appear  his  safety  required 
im  to  do  so.    feople  v,  Jolm  J>oe^  451 


INDICTMENT. 

1.  In  an  indictment  for  publishing  a  bawdy  and  obscene  paper,  it  is  not 

necessary  to  set  forth  the  obscene  matter  on  which  the  people  rely  for 
a  conviction.    People «.  Oirardin,  90 

2.  An  indictment  for  perjury  must  aver  the  false  allegation  was  material  to 

the  matter  in  question,  or  it  must  clearly  appear  ft*om  the  indictment 
to  have  been  so  from  the  statement  alleged  to  be  false.  People  v.  CoU 
Her,  187 

8.  Where  an  indictment  for  perjury  stated,  *'  it  became  and  was  material  to 
ascertain  the  truth  of  the  matters  hereinafter  alleged  to  have  been 
sworn  to."  stating  what  defendant  swore  to,  the  averment  was  held  in- 
sufficient. IbitL 

4.  In  an  indictment  for  a  conspiracy,  the  agreement  or  combination  must  be 
set  out,  but  the  means  to  be  used  in  executing  the  conspiracy  need  not 
be  set  forth  in  the  indictment,  unless  they  are  a  component  part  of  the 
offense,  as  where  the  combination  and  the  object  to  be  attained  are 
not  in  themselves  unlawful,  bui  the  means  to  be  used,  to  etteci  tiie  ob- 
ject, are  unlawful.    People  v.  JiiehardSy  216 

6.  An  indictment  for  a  conspiracy  to  cheat  an  individual  of  his  lands  and 
goods,  need  not  state  the  means  by  which  it  was  to  be  accomplished. 

Ibid, 

6.  On  an  indictment  for  murder  generally,  as  at  common  law,  the  prisoner 
may  be  found  guilty  of  murder  in  the  second  degree,  under  B.  S.  ch. 
153,  p.  658.    People  v.  John  Doe,  453 

See  Cqnspibact,  1,  2,  8. 
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INFORMATION. 
Bee  Quo  Waxrajxto. 

INJUNCTION. 

Where  complainants  owned  the  water  power  on  the  east  side  of  a  river, 
and  one-half  of  the  water  power  on  the  opposite  or  west  side  —  the 
defendant  owning  the  other  half,  and  the  defendant  had  occasionally 
used  more  than  his  share  of  the  water  on  the  ^est  side  of  the  river, 
but  no  suit  had  been  brought  against  him  for  doing  so,  and  complain- 
ants had  no  machinery-  on  that  side  of  the  river  to  be  propelled  by 
water,  an  injunction  will  not  be  granted  restraining  defendant  in  the 
use  of  the  water.    Norris  v.  HiU^  203 


INNUENDO. 

An  innuendo  is  bad  when  there  is  nothing  previously  stated  to  which  it 
can  refer.    People  v,  OoUier,  187 

JAY'S  TREATY. 

The  stipulations  contained  in  tlie  treaty  of  London,  known  as  Jay's  Treaty, 
for  the  protection  of  the  rights  of  property,  imposed  no  new  obliga- 
tion upon  the  government  of  the  United  States,  but  were  only  in  afi^rm^ 
ance  of  the  law  of  nations.    May  v.  Speeht,  187 

JOURNAL  OP  THE  COURT. 
See  Eyidencb,  2. 

JUDGMENTS. 

A  Judgment  is  not  a  contract  within  the  inhibition  of  the  constitution  of 
laws  impairing  the  obligation  of  contracts.    Crane  v.  Hardy,  66 

See  Justice's  Court,  6. 

JUDGMENT  RECORD. 

The  R.  B.  contain  no  provision  as  to  Judgment  records,  and  repeal  the 
former  law  relative  thereto.  The  files  and  journal  entries  of  the  court 
are  to  be  deemed  a  substitute  for  such  record,  and  as  constituting  the 
record  itself,  as  well  in  cases  of  judgments  rendered  before  the  repeal 
of  the  late  law,  where  no  record  has  been  made  up,  as  in  cases  arising 
lince.     NoruU  v.  McHenry,  ful 

JUDGMENT  CREDITOR'S  BILL. 
Bee  Cbbditor's  Bill. 
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JURISDICTION. 

1.  Nothing  is  to  be  presumed  in  favor  of  the  Jurisdiction  of  a  Justice  of  the 

peace,  which  may  be  shown  affirm atiyely.    Spear  o.  Carter^  19 

2.  Whbre  Jurisdiction  is  unqualifiedly  withheld,  consent,  or  the  confession 

of  a  judgment,  will  not  render  the  proceedings  valid.  Ibid» 

8.  A  Judgment  against  C,  in  a  Justice*s  court,  for  124.22  damages,  and  $1.92 
costs,  was  stayed  bv  8  for  six  months,  instead  of  three  months  as  the 
statute  required.  After  the  expiration  of  the  six  months,  the  justice 
issued  execution  on  the  judgment,  asainst  both  C  and  8,  on  which  a 
mare  belonging  to  8  was  taken  and  sold.  In  an  action  of  trespass,  for 
taking  and  selling  the  mare,  by  8  against  the  Justice:  HM^  the  Justice 
had  no  ri^ht  to  issue  the  execution  against  8,  for  want  of  jurisdiction, 
and  that,  in  doing  so,  he  was  a  ti'espasser.    ShadboU  v.  BrcnsoT^       85 

4.  The  provision  of  R  8.  p.  509,  conferring  jurisdiction,  in  cases  of  nuisancei 
on  equity  courts,  was  not  intended  to  extend  or  enlarge  their  juris- 
diction.   Harris  v.  HiU,  200 

See  Justice's  Coukt,  1,  2,  4,  5. 


JUSTICES  OP  THE  PEACE. 

A  Justice  of  the  peace  who  receives  uncurrent  or  depreciated  bank  bills 
of  a  constable,  and  gives  a  receipt  for  the  amount  on  the  back  of  the 
execution,  is  liable  for  so  much  money  to  the  judgment  creditor,  ia 
an  action  for  money  had  and  received,  after  demand  and  refusal,  who 
is  not  restricted  to  the  remedy  given  him  by  statute  on  the  justice's 
bond.    Welch  o.  Fro%t,  80 

See  JuBiBDicnoN,  1,  8.    Justice's  Coubt,  1. 


JUSTICE'S  COURT. 

1.  By  statute,  the  J  urisdiction  of  J  ustices  of  the  peace  was  restricted  to  certain 
actions,  and  judgments  by  confession  might  be  entered  for  any  sum 
not  exceeding  |150,  "  provided  that  such  confession  be  in  writing, 
signed  by  the  person  making  the  same,  in  presence  of  the  justice  or 
one  or  more  competent  witnesses."  Laws  1888,  p.  103.  A  judgment 
was  rendered  by  a  justice  in  these  words,  after  entitling  the  cause: 
**  Judgment  by  written  confession  of  the  above  named  defendants,  in 
favor  of  the  above  named  plaintiff,  for  eighty-eight  dollars  and  eigh- 
teen cents  damages,  and  costs  of  suit."  Ileidy  the  judgment  did  not 
show,  and  was  not  prima  facie  evidence  that  the  justice  had  jurisdic- 
tion of  eitlicr  the  persons  of  the  defendants,  or  of  ihe  subject  matter  of 
the  suit,  and  that  it  was  therefore  void.    Spear  v.  Carter^  19 

8.  A  justice  can  render  judgment  on  confession  of  the  party  only  in  those 
actions  which  he  has  jurisdiction  to  try.  Ibid, 

8.  The  statute,  8es.  L.  1842,  p.  185,  sec.  4,  provides,  that  no  justice  of  the 
peace  shall  hold  any  court,  or  hear  an  examination,  in  any  bar-room,  gro- 
eery,  or  other  room  or  place  where  spirituous  or  intoxicating  liquors 
shall  be  sold.  Where  it  appeared  from  the  justice's  return  thaton  tlie 
day  of  trial,  the  cause  was  called  in  the  bar-room  of  a  tavern  and  ad 
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joarDed  to  an  adjovoing  room  in  the  same  house,  bat  that  the  Jastice  had 
BO  knowledge  Bpirituous  or  intoxicating  liquors  were  sold  there,  and  no 

proof  of  tliu  fact  was  offered  on  the  trial,  the  court  refused  to  reverse 
Uie  judgment.    JSavier  v.  Chipman,  116 

4.  In  an  action  in  a  justice's  court  against  defendant  for  falsely  represent- 
ing  himself  to  have  title  to  a  piece  of  land,  which  plaintiff  was  induced 
to  purchase  of  him,  it  was  held,  the  title  to  tlie  land  must  necessarily 
be  drawn  in  question,  and  that  the  justice,  therefore,  had  no  jurisdic- 
tion of  the  csLne.    Brooks  v.  Delrymple^  145 

6.  The  return  to  a  summons  in  these  words,  "  Served  the  within  by  reading 
personally,"  —  the  statute  requiring  it  to  be  served  by  reading  it  to 
defendant  and  delivering  him  a  copy  —  is  bad,  and  does  not  give  the 
justice  jurisdiction  of  the  person  ot  the  defendant.  Campau  v,  Fair- 
bankBy  151 

6.  By  the  justices'  act.  Laws  of  1833,  p.  193,  sec.  1,  "judgment  by  con. 
fession  may  be  entered  by  any  justice  of  the  peace  for  any  sum  not 
exceeding  one  hundred  and  fifty  dollars,  provided  such  confession 
be  in  writing,  signed  by  the  person  making  the  same,  in  presence 
of  the  justice,  or  one  or  more  competent  witnesses.''  Eddy  a  judg- 
ment on  a  confession,  not  in  writing,  was  void;  and  that  where  such 
judgment  liad  been  stayed,  an  action  could  not  be  sustained  on  the  un- 
dertaking of  the  stay  for  the  want  of  a  consideration  to  support  it.  WiU 
Bon  0.  Daois,  156 

7.  Where  the  plaintiff  in  a  justice's  court  exhibits  a  promissory  note  in- 
dorsed by  defendant,  and  states  that  he  declares  against  defendant  as  in- 
dorser,  without  making  any  averment  or  statement  as  to  the  presenta- 
tion of  the  note  for  payment,  and  notice  of  nonpayment  to  defendant, 
the  declaration  is  bad  in  substance,  and  the  judgment  will  be  re- 
versed.   Barber  o.  Taylor,  853 

See  Jurisdiction,  8. 


LAPSE  OP  TIME. 

1.  Lapse  of  time,  in  connection  with  nonpayment  of  interest,  and  con- 
tinued possession  of  the  mortgagor,  unaccompanied  by  any  effort 
on  the  part  of  tlie  mortgagee  to  enforce  payment,  is  not  a  legal  but  an 
equitable  or  presumptive  bar,  and  the  presumption  may  be  rebutted 
by  circumstances.  What  circumstances  will  rebut  the  presumption, 
must  depend  upon  the  facts  in  each  particular  case.  Abbott  v.  Ood- 
froy'%  Heirs,  178 

2.  In  cases  of  presumptive  bar  from  lapse  of  time,  the  rule  as  to  subse- 
quent  disabilities  is  different  from  that  of  the  statute  of  limitations. 
Under  the  statute,  the  party  must  bring  himself  within  the  exceptions 
of  the  statute ;  whereas,  in  cases  of  presumptive  bar,  he  may  show  any 
circumstance  that  outweighs  the  presumption.  Ibid. 

8.  On  June  18, 1789.  the  ancestor  of  the  defendanta  gave  a  mortgage,  pay- 
able on  the  28th  August.  1790.  The  mortgagee  dira  in  1790,  but  admin- 
istration  on  his  estate  was  not  granted  until  1835,  and  the  year  follow- 
ing a  bill  was  filed  to  foreclose  the  mortgage.  Held,  the  presumption 
of  payment  arising  from  the  lapse  of  time  was  overthrown  by  the  fact 
that  there  was  no  one,  from  the  death  of  the  mortgagee,  in  1700,  until 
the  administration  was  granted  in  1885,  who  could  receive  payment  of 
the  money  and  discharge  the  mortgage.  Ibid 

Vol.  I. -42 
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i.  In  equity,  the  statute  of  limitations,  or  objections  in  analogy  to  it  upon 
the  ground  of  laches,  may  be  taken  advantage  of  by  demurrer;  and  if 
there  be  any  ground  of  exception  within  the  statute  to  prevent  the  bar, 
or  ground  to  rebut  the  presumption  arising  from  length  of  time,  it 
should  be  stated  in  the  bill.    Campau  «.  Ohene,  400 

5.  The  rule  extends  to  a  bare  equity  against  an  equity,  and  is  not  limited 
to  the  enforcement  of  an  equity  against  the  legal  estate.  J[hid. 


LIBEL. 

It  is  not  libelous  to  write  and  publish  of  and  concerning  one  who  is  « 
druggist^  "  The  above  druggist  in  the  city  of  Detroit  refusine  to  con- 
tribute his  mite  with  his  fellow  merchants  for  watering  Jefferson 
avenue,  I  have  concluded  to  water  said  avenue  in  fi*ont  of  Pierre  Tel- 
ler's store,  for  the  week  ending  June  27, 1846."    People  «.  Jerome,  143 


LICENSE. 

To  flow  land. 

In  an  action  for  flowing  land,  an  unrevoked  parol  license,  irlven  by  a  third 
person  who  had  the  right  to  flow,  is  a  good  defense.    Millerd  «.  Bei9e$ 

10. 

To  eell  real  estate, 

1.  A  license  was  granted  to  an  administratrix  to  sell  real  estate  for  the  pay- 
ment of  debts,  under  an  act  of  the  late  territory  of  Michigan,  entitled 
an  act  directing  the  settlc!ment  of  the  estates  of  persons  deceased,  and 
for  the  conveyance  of  real  estate  in  certain  cases,  adopted  27th  July 
1818.  The  license  was  granted  on  the  12th  January,  1827,  but  the  sale 
did  not  take  place  until  the  7th  July,  1831  •  The  sale  was  held  to  be 
void,  as  more  than  four  years  had  elapsed  between  the  granting  of  the 
license  and  the  sale — the  statute  of  limitation  then  in  force,  barring  all 
claims  4igainst  the  estate  after  four  years.    Oampau  «.  Gillette  416 

2.  Where  a  license  was  granted  by  a  county  court  to  an  administratrix  to 
sell  real  estate,  and  after  the  granting  of  the  license  and  before  Uie  sale, 
the  law  giving  the  court  jurisdiction  was  repealed,  the  sale  was  held  to 
be  void — the  repeal  of  the  law  being  a  revocation  of  the  license.   Ibid. 

To  $eU  liquor.    See  Eyidengb,  14 


LIEN. 
See  Boats  aixd  YEasms. 

LIMITATION  OP  ACTIONS 

1.  Actions  for  the  recovery  of  dower  are  not  within  the  statute  of  limita- 

tions of  5th  November,  1829,  laws  1838,  p.  408.    May  v.  Rmnney,       1 

2.  The  right  to  dower  is  unlike  any  other  right  to  land  known  to  law,  and 

its  peculiar  nature  is  such  as  to  exempt  it  fi'om  the  operation  of  lUl  gen- 
eral statutes  of  limitations,  however  broad  and  comprehensive,  in 
which  it  is  not  named,  or,  by  unavoidable  implication,  included.  Ibid. 
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8.  Debt  on  Judgment  recovered  in  1824.  Plea,  statute  of  limitations.  Bepli- 
cation,  that  in  November,  1882,  a  pluries  execution  was  taken  out  on 
the  judgment ;  that  on  the  17th  of  the  same  month,  defendant  filed  a 
bill  in  chancery  and  obtained  an  injunction*  restraining  proceedings 
on  the  execution ;  that  on  the  17th  of  November,  1885,  it  was  stipulated 
between  the  parties  in  the  chancery  suit,  that  the  injunction  be  dis 
solved;  that  the  pluries  execution  be  set  aside;  that  there  be  a  refer- 
ence to  a  master  to  take  testimony  in  the  chancerv  suit,  and  to  state  an 
account  between  the  parties;  to  state  the  amount  due  on  the  judgment, 
and  ascertain  the  amount  of  any  and  all  legal  and  equitable  setoffs  to 
the  judgment.    That  testimony  was  taken  under  the  stipulation  by  both 

Sarties;  that  the  master  made  his  report  in  January,  1888,  and  that  in 
[arch,  1846,  the  case  was  heard  in  the  court  of  chancery,  and  a  decree 
made  dismissing  the  bill  with  costs.  On  demurrer,  the  replication  wns 
held  bad,  as  the  case  did  not  come  within  the  exceptions  of  the  statute 
of  limitations,  and  the  replication  did  not  show  such  an  acknowledg- 
ment of  the  debt  as  would  warrant  the  implication  of  a  new  promise. 
Ten  Byek  o.  Wing,  40 

4.  Where  a  new  promise  is  set  up  to  take  a  case  out  of  the  statute  of  limita- 

tions, it  ought  to  be  proved  m  a  clear  and  explicit  manner,  either  ex- 
pressly, or  by  such  an  unqalifled  acknowlecfgment  as  authorizes  its 
implication.  Ptid. 

5.  The  acknowledgment  should  contain  an  unqualified  and  direct  admission 

of  a  present  subsisting  debt,  which  the  party  is  liable  and  willing  to 
pay,  and  be  unaccompanied  by  any  circumstances  or  declarations 
which  repel  the  presumption  of  a  promise,  or  intention  to  pay^     IHd, 

6.  S.  sued  M.  in  a  justice's  court,  and  employed  W.,  an  attorney  at  law,  to 

appear  and  prosecute  the  suit  for  him  on  the  return  day.  W.  was  pre. 
vented  from  attending  to  the  suit  on  that  day,  and  requested  S.  to  ap- 
pear, who  appeared  accordingly.  M.  objected  to  S.'s  appearance,  and 
required  him  to  prove  his  authority,  and  8.  not  beins  able  to  prove  a 
formal  authority,  the  action  failed.  Held^  these  facts  aid  not  make  out 
a  case,  within  sec.  11  of  ch.  2,  tit  6,  part  8,  R.  8.  1888  (of  the  limita. 
tion  of  personal  actions),  allowing  a  new  action  to  be  brought  with- 
in one  year  thereafter.    Spier  v.  McQueen,  252 

See  Lafsb  of  Tiub,  4. 


LOSS  OF  PROMISSORY  NOTES. 

1.  What  is  sufficient  prima  facie  evidence  of  the  loss  of  a  promissory  note, 

under  R  8.  ch.  102,  sec.  88,  p.  4d0,  to  admit  parol  evidence  of  its  con- 
tents.   Higgine  o.  Waison,  428 

2.  The  bond  to  be  executed  by  plaintiff  to  defendant,  under  R  S.  ch.  102, 

sec.  89,  upon  bringing  an  action  on  a  lost  promissory  note,  should  run 
to  all  of  the  defendants,  although  some  of  them  have  not  been  served 
with  process.  J&td. 

MANDAMUS. 

A  mandamus  will  be  allowed  to  set  an  inferior  court  in  motion,  but  not 
for  the  purpose  of  requiring  it  to  come  to  any  particular  conclusion, 
or  of  retracing  its  steps  where  it  has  already  acted,  and  this  irre- 
spective  of  the  question,  whether  the  party  has  or  has  not  another 
remedy.     People  o.  Judgee  Wayne  Oo,  Courts  859 
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MATERIAL  AVERMENTS. 
See  Eyidbncb,  4.    Vaiiiabcb»  1»  2, 8. 

MODERATOR  OP  SCHOOL  DISTRICT. 

See  AcnoK,  2. 

MISNOMER. 
See  Replbyin,  8. 

MORTGAGES. 

1.  S.  being  indebted  to  W.  &  Co.,  as  indorseron  a  promiaaory  note,  assiffned 

to  them  ad  collateral  security  a  mortgage  he  held  aeainst  H.,  which  W. 
A  Co.,  were  to  collect  and  apply  on  the  note.  W.  &  Co.  advertised  the 
mortgaged  premises  for  sale,  nnder  the  statute ;  but  before  the  day  of 
sale.  It  was  agreed  between  them  and  S.  that  the  premises  should  be 
bid  off  at  the  sale  by  A.  S.  W.,  for  the  amount  due  on  the  mortgage,  and 
that  he  should  hold  them  in  trust  for  S.  and  W.  &  Co. ;  and  that  if 
within  one  year  S.  paid  W.  &  Co.  what  was  due  on  the  note,  A.  S.  W. 
should  convey  the  premises  to  him,  but  if  not,  then  he  should  sell  them 
at  public  or  private  sale  for  what  they  would  bring,  pay  W.  &  Co.  from 
the  proceeds,  and  the  balance,  if  any,  pay  to  S.  In  pursuance  of  the 
agreement  the  premises  were  bid  on  by  A.  S.  W.  for  $572,  ihe  amounr 
due  on  the  mortgage.  S.  failed  to  pay  W.  &  Co.,  and  A.  8.  W.  adver. 
tised  and  sold  the  premises,  which  were  purchased  by  W.  &  Co.  for 
$25,  who  afterwards  sued  S.  for  the  balance  due  on  the  note.  HM^  S. 
could  not  show  in  bar  of  the  action  that  the  mortgaged  premises  par- 
chased  by  W.  &  Co.  were,  at  the  time  of  sale,  worth  the  amount  due  on 
the  note.    Weed  v.  SnoWj  128 

2.  An  agreement  in  writing,  intended  by  the  parties  to  give  a  lien  on  real 

estate  for  the  payment  of  a  debt,  though  not  witnessed  as  required  by 
statute,  to  conveyreal  estate,  is  good  as  an  equitable  mortgage.  Ao- 
boU  V.  Godfroj/'a  Heira,  178 

8.  A  bill  filed  to  foreclose  a  mortgage  stated  that  the  defendant,  being  in- 
debted to  complainant  in  the  sum  of  $750,  confessed  five  several  judg- 
ments for  $150  each,  before  a  Justice  of  the  peace  —  setting  out  the 
Judgments  as  they  were  entered  on  the  justice^s  docket — and  that  the 
mortgage  was  given  to  secure  the  payment  of  the  Judgments  in  one 
year.  Defendant,  by  his  answer,  to  which  a  replication  was  filed,  ad- 
mitted the  judgments  and  mortgage,  but  denied  the  indebtedness,  and 
insisted  the  judgments  were  void.  The  cause  was  heard  on  the  plead- 
ings,  and  the  court,  being  of  opinion  the  judgments  confessed  before 
the  Justice  were  void  fbr  not  complying  with  the  statute,  dismissed 
the  bill  with  costs.    Austin  e.  Grantj  4M 

See  Unconstitutional  Laws,  5. 

NOTICE. 

It  is  a  general  rule  of  law  and  equity,  that,  where  a  purchaser  cannot 
make  out  a  title  but  by  a  deed  which  leads  him  to  another  facti  he 
shall  be  presumed  to  have  knowleilge  of  that  fact    Norrii  v.  JSTtU, 

202 


INDEX.  661 


NUISANCE. 

1.  Every -obstruction  in  a  street  or  highway  is  not  a  nuisance.    People  «. 

Ca/rpetUer^  273 

2.  Whether  an  obstruction  in  a  street  or  highway  is  or  is  not  a  nuisance, 

is  a  question  of  fact  to  be  found  by  a  jury,  and  not  a  question  of  law. 

Ibid. 

OATHS. 
See  CoLLECTOB  OF  Taze& 

OBSCENITY. 
See  Indictmknt. 

ORDINANCE  OF  1787. 

The  territory  comprising  the  present  state  of  Michigan  remained  under 
the  control  and  jurisdiction  of  the  British  government  until  the  year 
1796 ;  and  the  ordinance  of  1787,  though  made  before  that  year,  was 
not  in  force  while  the  territory  was  under  such  jurisdiction.  Abbott  v. 
Qodjfroy'e  Heirs,  178 

PARTNERS. 

A  partner  cannot  submit  partnership  matters  to  arbitration  without  a  spe- 
cial authority  for  that  purpose  from  his  copartners.  Bttchoz  v.  Grand- 
jean,  807 

PARTIES  TO  BILL  IN  EQUITY. 

In  foreclosing  a  mortgage  against  the  heirs  of  a  deceased  mortgagor,  the 
personal  representative  of  the  deceased  is  not  a  necessary  party,  unless 
the  personal  estate  is  sought  to  be  charged  with  a  deficiency  in  the 
mortgaged  premises  to  pay  the  debt    AlMiott  v.  Qodfroy^e  Heire^      178 

PENALTY. 
See  Penal  Statutes.    SpmiTnous  LiqnoR.    Eyidengb,  12, 14. 

PENAL  STATUTES. 

Where  a  penal  statute  is  repealed,  without  a  reservation  or  saTing  clause  . 
in  favor  of  penalties  that  had  accrued  under  it,  such  penalties  cannot 
aflerwards  be  recovered.    EngeX,  v.  Shurity  150 
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PERJURY. 

R.  B.  1838,  p.  639,  sec.  3,  does  not  make  that  pexjuiy  which  is  not  material 
to  the  issue.   P&ople  v.  GoUiery  187 

See  Iin>iCTMiBNT,  2, 8. 


PHYSICIAN. 

What  constituted  a  physician,  within  the  meaning  of  the  Bzemption  Act 
(Ses.  L.  1842,  p.  70),  and  the  act  (Ses.  L.  18&,  p.  78)  repealing  ch.  8 
tit.  8,  part  1,  R.  S.  1858,  qucvre.    Sutton  v,  Faoey,  248 

See  Eyidbncb,  8.    Ebbob,  8. 

PLEADINGS. 

1.  A  plea  in  abatement  to  an  indictment,  that  states  several  distinct  facts 

haying  no  relation  to  or  dependence  upon  each  other,  is  bad  for  du- 
plicity.  FindUy  v.  People,  284 

2.  A  plea  in  abatement  should  be  certain  to  every  intent,  and  conclude  by 

praying  judgment  of  the  indictment  and  that  it  may  be  quashed,  and 
must  be  verified  by  affidavit.  Jdid. 

8.  A  plea  within  the  meaning  of  sec.  17,  ch.  92,  R.  S,  is  simply  a  statemen  t 
of  the  grounds  of  defense,  without  regard  to  the  form  of  stating  them; 
and  yet  they  should  be  stated  with  such  certainty  as  to  enable  the  op- 
posite party  to  understand  definitely  upon  what  the  defendant  relies  as 
'  his  defense.    Porter  o.  Kimball,  239 

See  Gbnbbal  Issue.    Abatement.    Quo  Wabbanto. 


PRACTICE  IN  CHANCERY. 
See  Pabtieb  to  Bill  m  Equity.    Fobeolosubb 

PRESUMPTION. 

1.  The  court  will  presume  the  law  of  a  sister  state  is  the  same  as  that  o{ 
their  own  state,  unless  the  contrary  is  shown.    Crane  «.  Hard^,       58. 

8.  The  court  will  not  presume  spirituous  liquors  are  sold  in  the  bar-room  of 
a  tavern,  when  by  law  every  license  to  keep  a  tavern  does  not  author- 
ize the  sale  of  spirituous  liquors.     Savier  v.  Ohipman,  116 

PRINCIPAL  AND  AGENT. 

Plaintiff'  wrote  to  defendant:  **  I  have  on  hand  a  lot  of  Airs,  which  I  am 
anxious  to  sell."  Defendant  replied :  ^*  I  have  this  day  written  to  Mr. 
Thomas  G.  Raitte,  of  Norwalk,  who  is  my  aeent,  to  make  you  a  visit 
for  the  purpose  of  purchasing  your  iiirs,  and  I  hope  and  trust  that 
you  and  Mr.  Raitte  will  be  able  to  make  a  bargain  for  your  lot  of 
furs.*'  Raitte  afterwards  called  on  plaintiflf  and  purchased  the  furs, 
paying  part  cash,  and  giving  a  note  for  the  balance  in'  name  of  de- 
fendant.   Held,  1st,  that  defendant  was  liable  to  plaintifiT  for  the  un 
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paid  balance,  as  for  goods  sold  and  delivered ;  2d,  that  evidence  offered 
by  defendant  to  prove  an  agreement  between  liim  and  Raitte,  by  vvhich 
defendant  was  to  advance  money  to  Raitte  to  purchase  furs  in  his 
(Raitte's)  name,  and  to  have  a  lien  for  his  advances  on  the  furs  pur- 
chased, etc.,  was  properly  rejected  by  the  court  on  the  trial.  Sorrel  v. 
Breu)9ter,  873 


See  AoEKT  of  State  Prison. 


PRINCIPAL  AND  SURETY. 

1.  A.  and  B.  became  surety  for  the  payment  of  two  Judgments  against  C,  by 

the  16th  of  July  thereafter,  and  C.  executed  and  delivered  to  them  his 
promissory  note  and  mortgage  for  $600,  payable  the  1st  of  August 
following,  upon  the  understanding  and  agreement,  that  if  G.  paid  the 
Judgments  and  saved  them  harmless  from  all  costs,  trouble  and  ex- 
penses  on  account  of*  their  having  become  surety  for  him,  the  note  and 
mortgage  were  to  be  canceled.    C.  failed  to  pay  the  Judgments.    IleM^ 

(1.)  That  A.  and  B.,  after  the  note  and  mortgage  fell  due,  might 
foreclose  the  mortgage  at  law,  by  advertisement  and  sale  under  the 
statute,  to  raise  the  money  to  pay  the  Judgments,  and  rid  themselves 
of  their  responsibility. 

(2.)  That  A.,  who  purchased  the  premises  on  the  mortgage  sale,  held 
them  subject  to  the  right  of  C.  to  redeem,  on  paying  the  amount  A. 
had  paid  as  surety  for  the  mortgagor,  with  the  costs  of  foreclosure 
and  interest,  and  that  a  third  person  who  purchased  the  premises  of 
A.,  with  a  knowledge  of  the  facts,  took  the  land  subject  to  the  mort- 
gagor's equity  of  redemption.    Thunton  v.  Prentisa^  198 

2.  A  surety,  who  pays  usurious  interest  to  obtain  time  to  pay  the  debt 

of  his  principal  in,  cannot  collect  the  excessive  interest  so  paid  by 
him  of  his  principal.  Ibid. 

3.  Where  judgment  is  confessed  by  principal  and  surety  on  a  note  given  for 

money  loaned,  including  usury,  and  execution  is  taken  out  and  levied 
on  the  goods  of  the  surety  who  pays  the  judgment,  the  principal  is 
liable  over  to  the  surety  for  the  usury  paid  by  him,  as  well  as  the  sum 
actually  loaned  with  interest.  IbuL 


PROBATE  COURTS. 
See  Eyidenci,  10.    License  to  sell  Land,  2, 8. 

PROMISSORY  NOTES. 

1.  A  promissory  note  payable  to  bearer,  or  indorsed  in  blank,  may  be  sued 

in  the  name  of  an  agent  who  holds  it  for  collection.    Brighcmi  v.  Our- 
ney,  340 

2.  R  made  his  promissory  note  for  $100,  payable  in  six  months,  to  O,  or 

bearer,  on  the  back  of  which  was  the  following  indorsement:  **  I  guar- 
anty," signed  by  W.    It  was  held, 

(1.)  As  there  was  no  date  to  the  indorsement,  that,  in  the  absence  of 
all  proof,  the  making  of  the  note  by  R,  and  the  indorsement  by  W, 
must  be  presumed  to  have  been  contemperaneous  acts,  and  one  entire 
transaction. 
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(i,)  That  R  and  W  were  joint  and  several  promisors  or  makers  of  the 
note.    Higgin$  «.  Watton.  428 

3.  One  Cram  was  indebted  to  the  plaintiffs,  who  instructed  their  agent  to  call 

on  him  ibr  payment  or  security.  The  plaintiffs'  a^ent  called  on  Cram, 
and  he  not  having  the  money  to  pay  the  plaintiffs,  made  a  joint  and 
several  promissory  note  for  )|408,  payable  forty  days  alter  date,  to  the 
plaintiffs  or  bearer,  signed  his  own  name  thereto,  and  the  copartner- 
ship names  of  W.  W.  Cram  &  Co.  and  Wilcox  &  Co.,  of  which  firms 
he  was  a  member,  and  he  and  the  plaiptiffs'  agent  then  went  to  thede> 
fendants,  8.  P.  and  W.  W.  Mead  &  Co.,  who  signed  tho  name  of  their 
firm  to  the  note  at  the  request  of  Cram,  when  the  note  was  delivered 
by  Cram  to  the  plaintiffs'  agent.  Neither  S.  P.  and  W.  W.  Mead  &  Co., 
nor  the  plaintiff's  agent  were  informed  or  knew  that  Cram  had  signed 
the  names  of  W.  W.  Cram  &  Co.  and  Wilcox  &  Co.,  without  authority 
from  his  copartners,  which  was  the  fact.  Hdd,  the  defendants  were 
liable  to  plaintiffs  on  their  promise.    Bawen  v.  Mead,  432 

4.  A  and  B  made  their  promissory  note,  payable  to  the  order  of  C,  at  tlie 

Farmers*  and  Mechanics*  Bank  at  Pontiac,  and  C  and  D  indorsed  the 
note  in  blank,  and  it  was  then  discounted  by  the  bank  for  the  makers. 
Afterwards  a  judgment  was  obtained  on  the  note  against  D,  in  the 
name  of  the  bank,  and  £  was  npuointed  receiver  of  the  bank  bv  the 
court  of  chancery.  £  took  a  new  joint  and  several  note  from  C  and 
D  to  himself,  in  part  payment  of  the  judgment,  which  last  note  was 
transferred  to  defendant  after  it  became  due,  and  the  law  under  which 
the  bank  was  organized,  commonly  called  *;he  general  banking  law, 
was  subsequently  adjudged  to  be  unconstitutional.  Held,  That  the  iU 
le^lity  of  the  original  transaction  affected  the  new  note,  which  was 
void,  as  there  was  no  new  consideration.    Comstdck  v.  Drapw,        481 

8ee  Declaration,  1.    Loss  of  Pboscibsost  Kotes. 


QUO  WARRANTO. 

All  it  is  necessary  to  state  in  a  plea  of  title  to  an  office,  to  an  information 
in  the  nature  of  a  quo  warranto,  is,  the  authority  for  holding  the  elec- 
tion, the  holding  ot  it,  and  that  defendant  received  the  greatest  num- 
ber of  votes  for  the  office.    People  v.  Van  Cleve,  883 


RECOGNIZANCE. 
See  Appeal,  6. 

REGULARITY  OF  PROCEEDINGS. 
See  CouKTY  Court. 

REMEDY. 

Where  a  statute  gives  a  new  right  and  prescribes  a  particular  remedy, 
such  remedy  must  be  strictly  pursued,  and  the  party  is  confined  h> 
that  remedy  only ;  as  to  recover  three-fold  the  amount  of  uaarioos  in- 
terest paid,  under  R.  S.  1838,  p.  161,  sec.  7.    Thurston  r.  Prentia,   194 
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REPLEVIN. 

1.  "  A  quantity  of  curn  consisting  of  about  200  bushels,  and  a  quantity  of  rye 

consisting  of  about  100  busliels,"  is  not  a  sutCclent  description  of  the 
property  to  maintain  replevin.    Stevens  v.  Otman,  92 

2.  In  replevin  a  defective  description  of  the  property  must  be  taken  advan- 

tage of  by  special  demurrer,  as  it  would  be  held  sufficient  after  ver. 
diet,  avowry,  or  plea  of  property  in  defendant.  Ibid. 

3.  Where  there  has  been  misnomer  of  the  defendant,  in  replevin,  under  R.  S. 

1838,  the  circuit  court  may,  after  service  of  the  writ,  but  before  the  ex- 
ecution of  the  replevin  bond,  permit  the  plaintiff  to  file  a  new  affidavit, 
and  thereupon  to  amend  the  writ  by  inserting  the  true  name  of  the  de- 
fendant.   Parks  V.  Barkhamy  95 

See  General  Issue,  1.    Damaqes,  1,  2. 


RULES. 

Under  R.  S.  1838,  the  court  had  power  to  make  Rule  11,  adopted  in  1843, 
requiring  defendants,  in  suits  commenced  by  filing  a  declaration,  to 
plead  thereto  in  thirty  days  after  service  of  a  copy  of  the  declaration. 
NorveU  «.  MeHmry,  227 


SALE  OF  REAL  ESTATE  ON  EXECUTION. 

1.  To  pass  the  title  to  real  estate  sold  on  execution  under  the  act  of  1841,  it 
is  not  necessary  it  should  appear  from  the  officer's  return  to  the  execu- 
tion, that  either  of  the  appraisers  was  chosen  by  defendant,  or  that  he 
had  an  opportunity  to  choose  one.    Crane  «.  Hardy^  56 

2.  The  settled  doctrine  as  to  sales  under  decrees  and  judgments  is,  that  the 
purchaser  is  not  concerned  with  anything  except  the  judgment,  levy 
and  sale.  All  other  questions  are  between  the  parties  to  the  judgment 
and  the  officer  making  tho  sale.  Ibid, 

See  Attachment,  1. 


SCHOOL  DISTRICT. 
See  Action,  2. 

SHERIFF. 
See  Deputy  Sheriff. 

SHIPS. 
See  Boats  and  Yessbia 
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SPIRITUOUS  LIQUORS. 


The  penalty  given  by  R.  S.  ch.  41,  sec.  1,  for  selling  wine,  brandy,  nun  or 
uther  spirituous  liquor,  without  a  license  as  tavern  keeper  or  common 
victualler,  m&y  be  recovered  by  indictment.    People  9.  Hari^  4ffl 

See  Unconstitutional  Laws,  6. 

STATUTE. 
See  Remedy. 

STATUTORY  FORECLOSURE. 

1.  An  affidavit  of  publicatian  of  notice  of  sale  of  mortgaged  ))remi8e8  in  a 
statutory  foreclosure,  made  between  seven  and  eight  years  after  the  sale 
took  place,  is  not  presumptive  evidence  of  the  facts  therein  stated  un- 
der sec.  0,  R.  S.  1838,  p.  501.    Mundy  v.  Monroe^  68 

2.  Where  mortgaged  premises  were  advertised  by  the  mortgagee,  in  pursu- 
ance of  the  statute,  to  be  sold  under  a  power  of  sale  in  the  mortgage, 
and  the  mortgagee  afterwards  and  before  the  day  of  sale,  assigned  the 
mortgage  to  a  third  person,  who  co  itinued  the  advertisement  in  the 
mortgagee's  name,  instead  of  advertising  anew  as  assignee  in  his  own 
name,  and  on  the  sale  purchased  the  Jiortgaged  premises,  the  sale  was 
held  irregular  and  void,  and  not  to  bar  the  mortgagor's  equity  of  re- 
demption.   Nilee  v.  Hantfard,  888 

• 

See  Principal  and  Substt,  1. 


STAY  OF  EXECUTION. 

Where,  between  the  argument  of  a  cause  in  error,  and  the  decision  of  the 
court  affirming  the  judgment,  the  debtor  has  been  discharged  in  bank- 
ruptcy, on  motion,  the  court  will  grant  a  perpetual  stay  of  execution. 
Park  Goodwin^  85 

See  Justice's  Coubt,  6. 


SUMMONS. 
See  Justice's  Couht,  6. 

SUPERVISORS. 
See  Bond,  2. 

SURETY  FOR  COSTS 
See  Costs.    Arbitration,  1, 
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TAXES. 

A  railroad  company  incorporated  before  the  late  revision  of  the  statutes, 
whose  charter  is  silent  as  to  taxation,  is  liable  to  pay  the  specific  tax 
imposed  by  R.  8.,  ch.  21,  sec.  5,  p.  121.  People  v.  Detroit  and  Fontiae 
B.B.,  458 

Bee  Collector  of  Taxes. 


TAX  DEEDS. 

To  entitle  a  tax  deed,  given  in  1838,  to  be  received  as  evidence  of  title,  the 
retnilarity  of  the  foroceedings  prior  to  the  tax  sale  most  be  shown.  Ive$ 
v.Kimbdll,  *-  '^   *-  308 

TROVER. 
See  Damages,  1. 


UNCURRENT  MONEY. 
See  Justice  of  the  Peace. 

UNDER  SHERIFF. 

The  under  sheriff  may  act  in  his  own  name,  and  need  not  sign  a  return  to 
a  writ  served  by  him  in  the  name  of  the  sheriff.  R.  S.  1838.  Were  it 
otherwise^  wlien  the  writ  appears  from  the  return  to  have  been  served 
by  a  proper  officer,  the  return  is  amendable,  and  a  judgment  will  not  be 
reversed  by  reason  of  the  defect    Calender  v.  Olooit,  844 

UNCONSTITUTIONAL  LAWS. 

1.  The  act,  Sess.  L.  1843,  p.  139,  inhibiting  actions  of  ejectment  by  mort- 
gagees before  foreclosure  of  the  mortgage  and  the  expiration  of  the 
time  of  redemption,  is  unconstitutional  and  void  as  to  the  mortgages 
in  existence  at  the  time  of  its  passage.    Mundy  «.  Monroe^  68 

2.  An  act  was  passed  by  the  legislature  for  the  organization  of  banks,  gen- 
erally,  declaring  them  to  be  corporations^  and  making  the  directors  indi- 
vidually liable  for  the  debts  of  the  corpora! iou  in  case  of  insolvency. 
So  much  of  the  act  as  purported  to  confer  corporate  rights  on  the  banks 
organized  under  it,  was  afterwards  decided  to  be  unconstitutional.  By 
a  prior  act,  banking  was  made  unlawful  unless  authorized  by  law,  and 
penalties  were  imposed  for  its  violati(m  In  an  action  broui?ht  against 
the  directors  of  an  insolvent  bank  organized  under  the  £rst  named 
law,  it  was  held  that  the  act  against  banking  was  not  repealed  by  the 
first  named  act.  except  in  favor  of  incorporated  bankn  organized  under 
it;  and,  as  by  the  constitution,  coiporaiions  could  not  be  created  under 
it,  the  banks  so  organized  were  illegal,  and  therefore  the  action  could 
not  be  sustained.    Brooks  v.  Hill^  118 

8.  On  the  change  from  a  territorial  to  a'state  government,  the  legislature  of 
the  state  abolished  the  supreme  court  of  the  territory,  and  transferre  i 
certain  causes  pending  therein  to  the  supreme  court  and  court  of 
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chancery  of  the  state ;  but  certain  other  causes  pending  therein,  owing 
to  a  defect  in  the  law,  were  not  transferred  to  any  court,  liie  follow- 
ing year,  the  legislature  passed  an  act  transferring  these  last  mentioned 
causes  to  the  supreme  court  of  the  state.  Heldy  that  it  was  competent 
for  the  legislature  to  pass  the  act  last  mentioned,  and  that  bv  virtue 
tiiereof  the  causes  were  transferred  to  the  'supreme  court  of  the  stat«, 
to  be  proceeded  in  and  disposed  of.    8eott  v,  8marV$  BxectUer$,     295 

4.  To  hold  a  law  unconstitutional,  it  must  be  a  plain  violation  of  some  pro- 
vision contained  in  the  constitution.  It  must  be  an  ex  post  facto  law, 
or  a  law  impairing  the  obligation  of  contracts,  or  a  law  manifestly  in 
collision  with  some  constitutional  provision.  ibid. 

5.  A  mortgage  containing  a  power  of  sale  was  given  in  January,  1847,  and 

the  mortgaged  premises  were  advertised  and  sold  under  the  power 
in  July,  1848.  Between  the  giving  of  the  mortgage  and  the  sale,  the 
law  regulating  the  time  of  redemption  by  the  mortgagor  was  changed 
from  two  years  to  one  year.  It  was  held,  that  the  law  in  existence  at 
the  time  the  mortgage  was  executed  and  delivered  was  a  part  of  the  con- 
tract ;  that  the  mortgagor  had  two  years  from  the  sale  to  redeem  in, 
and  that  the  law  in  force  at  the  time  the  sale  took  place,  restricting 
the  redemption  to  one  year,  was  unconstitional,  so  far  as  it  respected 
mortgages  in  existence  at  the  time  the  law  took  effect.  CargiU  v. 
Power,  369 

6.  Whether  the  proviso  of  sec.  18,  ch.  41,.  R.  S.,  is  void  —  qtuBre,    If  it  be, 

the  other  provisions  of  the  chapter  are  valid  and  in  force,  and  it  is  not 
a  sound  objection  to  the  validity  of  th,e  law,  that  it  prohibits  the  sale 
of  spirituous  liquors  without  a  license,  and  no  license  can  be  obtained 
after  a  vote  of  no  license.    Smith  v.  Village  qf  Adrian^  496 


USURY. 

Usury,  under  R.  S.  1838,  is  a  personal  defense,  to  be  interposed  by  a  party 
to  the  contract,  of  which  a  subsequent  purchaser  cannot  avail  himself. 
Farmers*  and  Mechanics*  BavJc  o.  Kimmeit  84 

See  Pbincipal  and  Subbtt,  2, 8. 


VARIANCE. 

1.  Where,  in  an  action  of  debt  on  a  bond,  the  declaration  alleged  that  the 

defendants  acknowledged  themselves  to  be  held  and  firmly  bound  unto 
**  the  board  of  supervisors  of  the  county  of  St.  Joseph,"  and  by  the 
bond  produced  on  the  trial  they  were  bound  unto  "the  supervisors  of 
the  county  of  St  Joseph,"  the  court  held  there  was  a  variance  between 
the  bond  declared  on  and  the  one  produced,  and  that  plaintiffs  should 
have  averred  in  their  declaration  that  the  bond  was  made  to  them  by 
tlie  name  mentioned  in  the  bond.  Supervisors  of  St*  Joseph  «.  (7<#m- 
bury,  855 

2.  Id  an  action  on  a  warranty  of  a  span  of  horses,  the  declaration  stated 

the  consideration  Xv  be  a  yoke  of  oxen  of  the  value  of  ^80,  and  a  note 
for  1^,  and  on  the  trial  it  appeared  that  the  note  was  for  $10  onlr- 
Tlie  variance  was  held  to  be  fatal.    Harrington  «.  Wordsn,  4J7 

8.  Had  the  averment  been,  the  sale  was  for  a  valuable  consideration,  to  wit: 
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for  one  yoke  of  oxen  and  a  note  for  $30,  it  would  not  have  been  neces- 
sary to  prove  with  precision  the  items  of  the  speciflcaUon.  Ibid, 


See  EyidencBi  4. 


VERDICT. 

1.  A  verdict  in  ejectment  was  as  follows :    "  The  jury  find  for  the  plaintiff, 

and  that  the  plaintiff  is  entitled  to  the  possession,  during  her  life  time, 
of  the  one  undivided  third  pai*t  of  [describing  four  eighty  acre  lots, 
according  to  the  United  States  survey],  except  so  much  of  said  two 
last  described  portions  or  parcels  of  land  as  is  contained  in  the  record 
of  the  plat  of  the  village  of  Royal  Oak,  recorded  in  record  of  deeds 
for  said  county  of  Oakland,  as  the  reasonable  dower  of  the  said 
plaintiff  in  said  premises."    Held, 

1.  That  the  description  of  the  land  in  the  verdict  was  sufficiently 
certain,  and  that  it  would  be  ^()od  in  a  declaration. 

2.  That  although  the  verdict  did  not  find  defendant  wrongfully 
withheld  the  premises,  yet  that  it  was  good,  as  it  was  intelligible,  and 
no  doubt  could  arise  as  to  what  was  the  intention  of  the  Jury.  Lock- 
wood  D.  DrakSt  %'  14 

2.  Where  there  are  two  issues  —  the  general  issue,  and  an  issue  on  a  special 

plea  —  and  the  jury  find  a  verdict  for  plaintiff  on  the  general  issue, 
but  rendered  no  verdict  on  the  other  issue,  the  judgment  will  not  be 
reversed,  if  the  verdict  on  the  general  issue  negatives  the  special  plea 
of  defendant  on  which  the  other  issue  was  joined,  and  the  Jury  could 
not  have  found  for  plaintiff  had  defendant  established  his  special  plea. 
Brooks  V.  DelrumpUy  145 

VOTES. 
See  Board  of  County  Oanvassebs. 


WAIVER. 

By  appearing  and  goin^  to  trial  in  an  attachment  suit,  defendant  waives 
all  prior  irregularities.    Crane  v.  Hardy,  66 

See  Challenge,  4.    Abbitration,  2. 


WATER  POWER. 

Where  complainants,  who  were  tlie  owners  of  three-fourths  of  a  water 
power,  were  compelled  to  purchase  a  piece  of  land  to  secure  to  the 
proprietors  of  the  power  the  right  to  flow  it,  a  court  of  equity  will  not 
decree  contribution  bv  the  owner  of  the  other  fourth  of  the  water 
power.    UTorriB  v.  Hilly  202 

See  Deeds,  5. 

WILLS. 

i.  A  will  after  devising  the  real  estate  of  the  testator,  contained  the  following 
clause,  viz.:  "It  is  my  will  that  all  my  Airniture  and  property- be  in 
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common  to  my  beloved  wife,  Elizabeth  Holiday,  and  daughter,  Jane 
J.  Holiday,  so'  long  as  they  live  and  keep  house  together,  and  that 
whenever  they  separate  or  break  ap  house  keeping,  that  the  fUmiture 
be  divided  between  them,  at  their  own  discretion,  and  the  stock  of  cat- 
tie  to  be  given  up  to  my  beloved  wife  Elizabeth,  for  her  sole  use  and 
behoof."  Held,  that  a  claim  which  the  testator  had  against  the  Chip- 
pewa Indians,  and  which  was  allowed  and  paid  over  to  the  executor 
under  a  treaty  concluded  after  the  testator's  death,  between  the  Indians 
and  the  United  Stales,  did  not  pass  under  it  to  the  widow  and  daugh- 
ter.   Jameson,  AppellarU,  etc.,  97 

3.  No  rule  is  better  established,  than  that  general  words  in  a  will  may  be 
restrained  in  their  meaning,  or  rejected  entirely,  to  carry  out  tne  inten- 
tion  of  the  testator.  So  general  words  may  be  construed  by  the  par- 
ticular words  which  follow.  Ihid. 


WRITS  OP  ERROR. 
A.  writ  of  error  does  not  lie  from  this  court  to  a  county  court  in  civil  cases. 


